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MEMORANDUM. 

Judge  SERGEANT  did  not  sit  in  the  case  of  The  Commonwealth 
v.  Green  and  Others. 


NOTE. 

THE  citations  of  the  cases  in  this  volume,  to  be  found  in  the 
subsequent  State  Reports,  down  to  and  including  10  P.  F.  Smith, 
were  collected  and  noted  by  Mr.  SWORD  in  the  former  edition  ; 
these  notes  have  been  continued  by  the  undersigned,  and  include 
all  such  citations  to  be  found  in  the  State  Reports  from  10  P.  F. 
Smith,  down  to  and  including  those  in  3  Outerbridge  and  12 
Weekly  Notes  of  Cases.  The  notes  made  by  the  undersigned  are 
distinguished  by  being  included  between  two  parallel  ( || )  lines. 
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CASES 

IN 

THE    SUPREME  COURT 


PENNSYLVANIA. 


EASTERN  DISTRICT— DECEMBER  TERM,  1838. 


[PHILADELPHIA,  JANUARY  5, 1839.] 

Ex  parte  Grouse. 


HABEAS    CORPUS. 


The  provisions  of  the  acts  of  23d  of  March  1826,  and  10th  of  April  1835, 
•which  authorize  the  committal  of  infants  to  the  House  of  Refuge,  under 
certain  circumstances,  and  their  detention  there,  without  a  previous  trial  by 
jury,  are  not  unconstitutional. 

THIS  was  a  habeas  corpus  directed  to  the  keeper  and  managers 
of  the  "  House  of  Refuge,"  in  the  county  of  Philadelphia,  requir- 
ing them  to  produce  before  the  court  one  Mary  Ann  Grouse,  an 
infant,  detained  in  that  institution.  The  petition  for  the  habeas 
corpus  was  in  the  name  of  her  father. 

By  the  return  to  the  writ  it  appeared,  that  the  girl  had  been  com- 
mitted to  the  custody  of  the  managers  by  virtue  of  a  warrant 
under  *the  hand  and  seal  of  Morton  McMichael,  Esq.,  a  r*in 
justice  of  the  peace  of  the  county  of  Philadelphia,  which 
recited  that  complaint  and  due  proof  had  been  made  before  him  by 
Mary  Grouse,  the  mother  of  the  said  Mary  Ann  Grouse,  "  that  the 
said  infant  by  reason  of  vicious  conduct,  has  rendered  her  control 
beyond  the  power  of  the  said  complainant,  and  made  it  manifestly 
requisite  that  from  regard  to  the  moral  and  future  welfare  of  the 
said  infant  she  should  be  placed  under  the  guardianship  of  the 
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managers  of  the  House  of  Refuge;"  and  the  said  alderman  certi- 
fied that  in  his  opinion  the  said  infant  was  "  a  proper  subject  for 
the  said  House  of  Refuge."  Appended  to  the  warrant  o'f  commit- 
ment were  the  names  and  places  of  residence  of  the  witnesses  ex- 
amined, and  the  substance  of  the  testimony  given  by  them  respect- 
ively, upon  which  the  adjudication  of  the  magistrate  was  founded. 
The  House  of  Refuge  was  established  in  pursuance  of  an  Act  of 
Assembly  passed  on  the  23d  day  of  March  1826.  The  sixth  sec- 
tion of  that  act  declared  that  the  managers  should,  "  at  their  dis- 
cretion, receive  into  the  said  House  of  Refuge,  such  children  who 
shall  be  taken  up  or  committed  as  vagrants,  or  upon  any  criminal 
charge,  or  duly  convicted  of  criminal  offences,  as  may  be  in  the 
judgment  of  the  Court  of  Oyer  and  Terminer,  or  of  the  Court  of 
Quarter  Sessions  of  the  peace  of  the  county,  or  of  the  Mayor's 
Court  of  the  city  of  Philadelphia,  or  of  any  alderman  or  justice 
of  the  peace,  or  of  the  managers  of  the  almshouse  and  house  of 
employment,  be  deemed  proper  objects."  By  a  supplement  to  the 
act  passed  on  the  10th  day  of  April  1835,  it  was  declared,  that  in 
lieu  of  the  provisions  of  the  act  of  1826,  it  should  be  lawful  for 
the  managers  of  the  House  of  Refuge  "  at  their  discretion,  to  re- 
ceive into  their  care  and  guardianship,  infants,  males  under  the  age 
of  twenty-one  years,  and  females  under  the  age  of  eighteen  years 
committed  to  their  custody  in  either  of  the  following  modes,  viz 
First:  Infants  committed  by  an  alderman  or  justice  of  the  peace 
on  the  complaint  and  due  proof  made  to  him  by  the  parent,  guar- 
dian or  next  friend  of  such  infant,  that  by  reason  of  incorrigible  or 
vicious  conduct  such  infant  has  rendered  his  or  her  control  beyond 
the  power  of  such  parent,  guardian  or  next  friend,  and  made  it 
manifestly  requisite  that  from  regard  for  the  morals  and  future 
welfare  of  such  infant,  he  or  she  should  be  placed  under  the  guar- 
dianship of  the  managers  of  the  House  of  Refuge.  Second  :  Infants 
committed  by  the  authority  aforesaid,  where  complaint  and  due 
proof  have  been  made  that  such  infant  is  a  proper  subject  for  the 
guardianship  of  the  managers  of  the  House  of  Refuge,  in  conse- 
quence of  vagrancy,  or  of  incorrigible  or  vicious  conduct,  and  that 
from  the  moral  depravity  or  otherwise  of  the  parent  or  next  friend 
in  whose  custody  such  infant  may  be,  such  parent  or  next  friend 
is  incapable  or  unwilling  to  exercise  the  proper  care  and  discipline 
over  such  incorrigible  or  vicious  infant.  Third  :  Infants  committed 
*i -p  *by  the  courts  of  this  Commonwealth  in  the  mode  provided 
by  the  act  to  which  this  is  a  supplement." 

Mr.  W.  L.  Hirst,  for  the  petitioner,  now  contended,  that  these 
provisions,  so  far  as  they  authorized  the  committal  and  detention  of 
an  infant  without  a  trial  by  jury,  were  unconstitutional.  He  re- 
ferred to  the  sixth  and  ninth  sections  of  the  Bill  of  Rights ;  and 
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cited  the  Commonwealth  v.  Addicks,  5  Binn.  520 ;  s.  c.  2  S.  &  R. 
174 ;  Commonwealth  v.  Murray,  4  Binn.  492,  494. 

Mr.  Barclay  and  Mr.  J.  R.  Ingersoll,  for  the  managers  of  the 
House  of  Refuge. 

PER  CURIAM. — The  House  of  Refuge  is  not  a  prison,  but  a 
school.  Where  reformation,  and  not  punishment,  is  the  end,  it 
may  indeed  be  used  as  a  prison  for  juvenile  convicts  who  would 
else  be  committed  to  a  common  gaol;  and  in  respect  to  these,  the 
constitutionality  of  the  act  which  incorporated  it,  stands  clear  of 
controversy.  It  is  only  in  respect  of  the  application  of  its  disci- 
pline to  subjects  admitted  on  the  order  of  the  court,  a  magistrate  or 
the  managers  of  the  Almshouse,  that  a  doubt  is  entertained.  The 
object  of  the  charity  is  reformation,  by  training  its  inmates  to 
industry ;  by  imbuing  their  minds  with  principles  of  morality  and 
religion  ;  by  furnishing  them  with  means  to  earn  a  living ;  and, 
above  all,  by  separating  them  from  the  corrupting  influence  of  im- 
proper associates.  To  this  end  may  not  the  natural  parents,  when 
unequal  to  the  task  of  education,  or  unworthy  of  it,  be  superseded 
by  the  parens  patrice,  or  common  guardian  of  the  community  ?  It 
is  to  be  remembered  that  the  public  has  a  paramount  interest  in 
the  virtue  and  knowledge  of  its  members,  and  that  of  strict  right, 
the  business  of  education  belongs  to  it.  That  parents  are  ordi- 
narily intrusted  with  it  is  because  it  can  seldom  be  put  into  better 
hands  ;  but  where  they  are  incompetent  or  corrupt,  what  is  there 
to  prevent  the  public  from  withdrawing  their  faculties,  held,  as 
they  obviously  are,  at  its  sufferance  ?  The  right  of  parental  con- 
trol is  a  natural,  but  not  an  unalienable  one.  It  is  not  excepted 
by  the  declaration  of  rights  out  of  the  subjects  of  ordinary  legisla- 
tion; and  it  consequently  remains  subject  to  the  ordinary  legislative 
power  which,  if  wantonly  or  inconveniently  used,  would  soon  be 
constitutionally  restricted,  but  the  competency  of  which,  as  the  gov- 
ernment is  constituted,  cannot  be  doubted.  As  to  abridgment  of 
indefeasible  rights  by  confinement  of  the  person,  it  is  no  more  than 
what  is  borne,  to  a  greater  or  less  extent,  in  every  school ;  and  we 
know  of  no  natural  right  to  exemption  from  restraints  which  con- 
duce to  an  infant's  welfare.  Nor  is  there  a  doubt  of  the  propriety 
of  their  application  in  the  particular  instance.  The  infant  has 
been  snatched  from  a  course  which  must  have  ended  in  confirmed 
depravity;  and,  *not  only  is  the  restraint  of  her  person 
lawful,  but  it  would  be  an  act  of  extreme  cruelty  to  release 
her  from  it.  Remanded. 

Cited  by  Counsel,  5  Barr  148  ;  6  Wright  92;  13  Id.  308. 
||In  People  ».  Turner  (Illinois),  a  similar  act  was  held  unconstitutional  as 
infringing  on  the  inalienable  right  of  liberty  guaranteed  the  child:  19  Pitta 
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L.  J.  25.  Statutes  authorizing  the  summary  conviction  of  professional 
thieves  or  vagrants  are  constitutional.  Trial  by  jury  only  as  it  then  existed 
is  protected  by  the  constitution.  Such  conviction  is  by  due  course  of  law. 
Byers  v.  Commonwealth,  6  Wright  89. || 


[PHILADELPHIA,  JANUARY  3,  1839.] 

Crozer  and  Others  against  Leland. 

IN   ERROR. 

1.  In  an  action  brought  by  the  trustees  of  a  company,  incorporated  for 
the  purpose  of  embanking  certain  meadows,  against  one  of  the  corporators 
to  recover  the  amount  of  a  tax  assessed  upon  him  for  the  support  of  the 
embankments,  it  was  held,  that  one  of  the  trustees,  who  was  also  a  corpora- 
tor, was  not  a  competent  witness  to  prove  that  a  notice  required  by  the  act 
of  incorporation  to  be  given  to  the  members  to  work  out  their  assessments, 
before  bringing  suit  to  recover  the  tax,  was  given  to  the  defendant. 

2.  Where  an  act  incorporating  a  company  for  the  purpose  of  embanking 
certain  meadows,  directed  that  the  expense  should  be  apportioned  among  the 
members,  and  that  the  trustees  should  call  upon  each  member  to  work  out  his 
portion  of  the  expense,  and  should  any  member  refuse  to  make  payment,  that 
the  trustees  should  have  power  to  sue  for  and  recover  the  same  ;  it  was  held, 
in  a  suit  brought  by  the  trustees  against  a  corporator  to  recover  his  propor- 
tion of  an  assessment:  1st,  That  it  was  necessary  for  the  plaintiffs  to  prove, 
that  the  defendant  was  called  upon  to  work  out  his  tax  before  they  could 
recover :  2d,  That  it  was  not  necessary  that  such  notice  should  be  under  the 
corporate  seal,  but  that  it  might  be  by  parol,  if  given  by  any  known  officer 
of  the  corporation :  3d,  That   the  defendant  was  not  to   be  considered   as 
having  waived  or.  admitted  notice  by  the  circumstance  of  his  not  having 
stated  the  want  of  notice  before  referees  and  a  justice  of  the  peace  on  former 
hearings  as  an  objection  to  a  recovery  against  him. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
County  of  Bucks,  to  remove  the  record  of  an  action  on  the  case 
brought  by  Samuel  Crozer,  Robert  Crozer  and  William  Taylor, 
trustees  of  "  The  Penn's  Manor  Meadow  Company,"  against  Joseph 
Leland. 

The  suit  was  originally  instituted  before  a  justice  of  the  peace  ; 
and  it  came  into  the  court  below  on  appeal.  It  was  brought  to 
recover  of  the  defendant  the  sum  of  $79.19,  the  amount  of  tax 
assessed  on  his  land  by  "  The  Penn's  Manor  Meadow  Company," 
for  the  years  1832,  1833  and  1834. 

The  Penn's  Manor  Meadow  Company  was  incorporated  on  the 
4th  of  March  1815,  for  the  purpose  of  enabling  certain  landholders 
s^io-i  *residing  near  the  river  Delaware,  to  make  embankments, 
and  keep  up  dykes,  &c. ;  the  expense  of  which  was  to  be 
defrayed  by  the  members  of  the  corporation  agreeably  to  assess- 
ments made  by  the  company.  Charles  Ellett  was  one  of  the  ori- 
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ginal  corporators  ;  and  the  defendant  was  his  successor  by  becoming 
the  purchaser  of  his  land. 

The  fifth  section  of  the  act  of  incorporation  provided  as  fol- 
lows: 

"  Sect.  5.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  Charles  Ellet,  Samuel  Crozer,  and  Barclay  Ivins  are 
hereby  appointed  the  present  trustees ;  who,  and  whose  successors 
duly  elected  according  to  this  act,  shall  attend  to  and  have  dug  a 
sufficient  main  ditch  through  the  main  branches  of  the  marsh  or 
meadow  aforesaid,  so  as  to  give  all  the  fall  the  ground  will  admit 
of;  and  shall  keep  the  same  open;  and  likewise  the  bank  and 
sluices  at  or  near  the  river  in  good  repair ;  and  they  shall  keep  a 
regular  account  of  the  expenses  thereof,  which  shall  be  apportioned 
among  the  members  according  to  the  quantity  of  land  by  them  re- 
spectively held  in  said  meadow  ;  and  until  it  shall  be  otherwise  di- 
rected by  the  company,  they  shall  call  on  each  member  to  work  out 
his,  her  or  their  portion  of  the  expense  aforesaid ;  Provided*  That 
the  nature  of  the  work  and  the  urgency  of  the  case  will  admit ;  and 
should  any  member  neglect  or  refuse  to  make  payment,  the  said 
trustees  shall  have  power  to  sue  for  and  recover  the  same,  and  all 
other  moneys  which  shall  become  due  to  the  company,  as  other  debts 
of  the  same  amount  are  recoverable;  and  cause  a  survey  and 
valuation  of  the  said  marsh  to  be  made  when  directed  so  to  do  by 
the  company." 

On  the  trial  before  Judge  Fox,  on  the  13th  day  of  September 
1838,  the  plaintiffs,  for  the  purpose  of  proving  the  notice  required 
by  this  section,  called  William  Taylor,  a  corporator,  and  offered  to 
prove  by  him  that  he  served  notice  upon  Joseph  Leland  to  work 
out  his  tax.  But  the  court  decided  that  the  said  William  Taylor, 
being  a  member  of  the  Penn's  Manor  Meadow  Company,  could  not 
be  admitted  as  a  witness  to  prove  the  notice,  and  rejected  his 
testimony :  to  which  opinion  the  counsel  of  the  plaintiffs  excepted. 

The  plaintiffs  then,  with  a  view  of  proving  notice  or  a  waiver  of 
notice,  called  several  witnesses,  whose  testimony  was  as  follows : 

David  Brown. — "  I  was  on  a  reference  three  years  ago  between 
the  company  and  Leland ;  it  was  upon  the  reference  from  the 
justice.  I  don't  know  from  any  thing  said  by  Leland  that  he  ad- 
mitted the  claim,  but  he  did  not  dispute  it,  but  thought  he  ought 
not  to  pay  it.  He  said  the  trustees  had  not  cleared  out  the  creek, 
and  his  meadows  had  not  produced  as  they  formerly  had ;  and  he 
ought  not  to  pay  his  tax.  I  do  not  recollect  he  made  any  other  de- 
fence. He  did  not  make  any  objection  but  that  the  company  had 
not  cleared  out  the  *creek.  He  did  not  object  for  want  of  i-*-,, 
notice.  They  had  a  settlement  between  them.  Joseph  con-  *- 
tended  they  had  not  allowed  him  for  every  thing.  Leland  cannot 
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read ;  can't  say  the  book  was  read  to  him.  The  referees  were  Joseph 
Howell  and  Harvey  Gillingham." 

Martin  Mull,  Esq. — "  The  suit  was  brought  before  me.  I  read 
the  items  in  the  account.  .  He  said  he  would  pay  them  provided 
they  would  take  the  water  off  his  meadow.  He  said  he  considered 
himself  damaged  to  the  amount  of  several  hundred  dollars.  I 
don't  think  he  made  any  objections  to  the  amount  of  tax — he  did 
not  admit — he  made  no  objection." 

George  Ivins. — "  I  have  knowledge  of  his  having  notice.  I  was 
present  when  I  heard  William  Taylor  ask  him  to  work  in  1832. 
Leland  and  Taylor  generally  worked  together  on  the  meadow. 
Whenever  there  was  work  done  Leland  and  his  people  helped  to 
do  it.  I  never  heard  him  find  any  fault  with  the  amount  of  his 
tax,  or  valuation,  but  that  he  got  no  good.  He  never  made  any 
objection  as  to  the  amount  of  tax.  He  said  he  was  willing  to  pay 
the  tax,  provided  they  would  drain  his  meadow.  I  do  know  he 
worked  in  1833.  He  worked  about  the  bank.  One-half  the  bank 
is  on  his  property.  Leland's  meadow  runs  to  the  bank.  The 
creek  runs  directly  from  the  river.  There  was  work  done  in  1832 
and  1833.  I  do  not  know  that  he  had  notice  in  1833  or  1834." 

It  was  also  proved  that,  at  the  annual  meetings  in  1832,  1833 
and  1834,  upon  settling  the  accounts  of  the  trustees,  a  credit  was 
allowed  to  Joseph  Leland  every  year;  and  from  the  account  book 
it  appeared  that  he  was  allowed  at  the  annual  meeting  of  1833  a 
credit  of  $40.82  for  work  at  the  bank  in  the  summer  of  1832. 

After  the  testimony  was  closed  on  both  sides,  the  counsel  for  the 
plaintiffs  requested  the  court  to  charge  the  jury  upon  the  following 
points : 

1st.  That  it  was  unnecessary  (in  order  to  entitle  the  plaintiffs 
to  recover)  to  prove  that  the  defendant  had  received  notice  to  work 
out  his  tax. 

2d.  That  if  notice  were  necessary,  then  parol  notice  was  suffi- 
cient ;  and  that  the  law  did  not  require  a  notice  under  the  seal  of 
the  corporation. 

3d.  That  if  the  jury  believed  the  witnesses  offered  by  the 
plaintiffs  upon  the  subject  of  notice,  it  amounted  to  a  waiver  on 
the  part  of  the  defendant  of  his  right  to  notice  to  work  out  the 
tax. 

The  court  charged  as  to  the  first  point,  that  before  the  plaintiffs 
were  entitled  to  recover,  it  was  incumbent  on  them  to  prove  that 
#1  e-i  *the  defendant  was  called  upon  to  work  out  his  tax,  unless 
J  the  nature  of  the  work,  and  the  urgency  of  the  case  would 
not  admit  of  it ;  and  that  the  trustees  were  bound  to  show  this 
before  they  could  recover. 

2d.  That  if  the  defendant  were  called  upon  by  any  known 
officer  of  the  corporation,  it  would  be  sufficient  to  give  notice  by 


1838.]  OF  PENNSYLVANIA.  15 

[Crozer  t>.  Leland.] 

parol.  In  such  case  a  notice  under  the  corporate  seal  would  not  be 
necessary.  But  the  call  must  be  an  authorized  call  in  some  way  by 
the  corporation. 

3d.  That  there  was  no  waiver  of  the  notice  proved. 

The  plaintiffs'  counsel  excepted  to  the  charge,  and  a  verdict 
having  been  rendered  for  the  defendant,  they  brought  this  writ 
of  error;  and  assigned  for  errors  the  rejection  of  the  testimony 
of  William  Taylor,  and  the  answers  of  the  court  to  the  points 
proposed. 

Mr.  Ross,  for  the  plaintiffs  in  error,  cited  Jordan  v.  Cooper, 
3  S.  &  R.  575,  584;  Bank  of  Pennsylvania  v.  Hadfeg,  3  Yeates 
560;  Douglass  v.  Sanderson,  2  Dall.  116;  Kidd  v.  Riddell,  2 
Yeates  444 ;  Harman  v.  Drinkwater,  1  Greenleaf  27 ;  Fisher  v. 
Hyde,  2  Yeates  256. 

Mr.  Porter  (with  whom  was  Mr.  Chapman],  for  the  defendant 
in  error,  cited  Bank  v.  Porter,  2  Watts  141 ;  The  United  States  v. 
Johns.  4  Dall.  412  ;  Sheffer  v.  Rempublicam,  3  Yeates  39  ;  Smith 
v.  Bank  of  Washington,  5  S.  &  R.  318. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  rejected  witness  was  not  only  interested  as 
a  corporator,  but  nominally  a  party  on  the  record.  The  decision  in 
Harman  v.  Drinkwater,  1  Greenleaf  27,  cited  in  support  of  his 
claim  to  competency,  is  sustainable  on  the  principle  of  necessity  ; 
but  what  necessity  is  there  here  ?  The  corporation  might  have 
employed  a  servant  for  the  particular  business  ;  and  if  it  has  failed 
to  provide  the  evidence  of  it  which  the  law  requires,  it  has  no  rea- 
son to  complain  of  the  consequences.  It  is  said,  however,  that  a 
party  to  the  action  is  always  competent  to  swear  to  the  service  of 
notice.  He  may  be  so  where  the  fact  is  collateral  to  the  issue,  and 
proof  of  it  is  to  be  made  to  the  court ;  not  where  it  is  a  part  of 
the  issue,  and  proof  of  it  is  to  be  made  to  the  jury.  A  plaintiff 
would,  for  instance,  not  be  allowed  to  swear  to  notice  of  the  dis- 
dishonor  of  a  bill — as  may  be  collected  from  Bank  v.  Porter,  2 
Watts  141.  The  only  instance  in' which  this  distinction  has  been 
overleaped  is  to  be  found  in  Kidd  v.  Riddell,  2  Yeates  444 — a 
Nisi  Prius  case,  inconsiderately  decided,  and  imperfectly  reported. 
It  was  better  preserved  in  Davies  v.  Houston,  Id.  290,  where  it 
was  accurately  said  that  a  party  may  *be  examined  to  a  col-  r*ia 
lateral  point ;  and  notice  of  an  impending  action  against  a  ^ 
justice  of  the  peace,  is  certainly  not  a  collateral  point,  but  like 
notice  to  quit,  a  part  of  the  title. 

The  direction  on  the  first  of  the  plaintiffs  points  was  incontesta- 
bly  right,  as  the  act  of  incorporation  explicitly  requires  that  the 
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corporators  be  called  on  to  work  out  their  assessments  before  they 
are  called  on  to  pay  j1  and  on  the  second  of  them,  it  accorded  with 
the  prayer.     The  direction  on  the  third  was  that  the  plaintiff  had 
failed  in  proving  notice  to  work,  or  a  waiver  of  it.    It  is  not  alleged 
that  there  was  evidence  of  notice  ;  and  what  has  been  called  evi- 
dence of  waiver  is  proof  of  work   actually  done  for  the  first  year 
included  in  the  declaration,  as  well  as   the  defendant's  omission  to 
insist  on  want  of  notice  in  a  conversation  which  he  had  with  a  third 
person,  or  in  the  course   of  a  hearing  when  the  cause  was  before 
arbitrators.     I  lay  the  first  of  these  out  of  the  case;  for  the  plain- 
tiff could  not,  by  including  an  assessment  which  was  satisfied,  and 
in  respect  to  which  the  defendant  had  actually  received  notice,  affect 
him  as  to  the  assessments  in  contest ;  and  his  omission  to  state  all 
his  objections  in  conversation  with  a  person  who  had  no   right  to 
interrogate  him,  stands  on  no  better  footing.     He  can  waive  noth- 
ing to  one  who  can  demand  nothing,  and  to  whom  he  is  not  bound 
to  speak  out.      Nor  is  the  case  stronger  against  him  in  respect  to 
his  omission  to  make  want  of  notice  a  point  of  defence  before  the 
justice  or  the  arbitrators.     For  the  particular  occasion,  a  party  is 
taken  to  admit  what  he  does  not  deny ;  but  he  is  not  restricted  to 
the  same  defence  at  a  subsequent  trial.     He  may  not  have  been 
apprised  of  all  his  grounds  of  resistance  ;  or  he  may  have  thought 
his  main  point  so  impregnable  as  to  require  no  assistance  from  any 
other.    It  has  been  held  in  McLughn  v.  Bovard,  4  Watts  308,  that 
a  case  made,  but  subsequently  withdrawn,  is  not  evidence  of  the  facts 
stated  in  it ;  and  it  cannot  be  doubted  that  exceptions  to  a  deposi- 
tion, a  deed,  or  the  competency  of  a  witness,  would  not  be  precluded 
by  an  omission  to  take  it  at  a  former  trial.     A  party  has  the  right 
to  change  his  plea  ;  and  a  fortiori  he  has  a  right  to  shift  his  ground 
where  it  does  not  involve  a  matter  of  pleading.     There  was>  there- 
fore, no  evidence  of  waiver  to  be  left  to  the  jury. 

Judgment  affirmed. 

Cited  by  Counsel,  2  Barr  242;  4  Id.  141. 

Cited  by  the  Court,  2  Harris  306  ;  and  followed,  1  Barr  404. 

1  ||  Such  Acts  of  Assembly  are  to  be  strictly  construed :  Rutherford  v. 
Maynes,  1  Oulerbridge  78.  The  general  rule  that  interest  or  being  a  party 
to  the  record  disqualifies  from  being  a  witness  is  abrogated :  Act  15  April 
1869,  §  1,  P.  L.  30.  || 
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Beary  against  Haines  and  Others. 

IN    ERROR. 

A  joint  and  several  promissory  note  was  signed  by  A  ,  B.,  and  C.  [at 
different  times,  B.  and  C.  being  sureties,  and  was  placed  in  A.'s  hands  to  be 
delivered],  and  afterwards  A.  acknowledged  his  signature  to  a  witness,  who 
subscribed  his  name  in  the  presence  of  A.  and  of  the  payee,  without  stating 
that  he  witnessed  only  the  signature  of  A.  In  an  action  against  the  three 
makers  it  was  held,  that  this  was  not  [necessarily]  such  an  alteration  of  the 
instrument  as  to  discharge  B.  and  C.  [whether  it  was  or  not,  depended  on 
whether  the  contract  was  executed  when  the  witness  signed,  and  whether  an 
authority  from  B.  and  C.  to  call  a  witness  to  the  consummation  of  the  con- 
tract, or  their  assent  thereto,  could  be  implied].1 

ERROR  to  the  Court  of  Common  Pleas  of  Lehigh  county. 

In  the  court  below  Peter  Beary  brought  an  action  for  assumpsit 
against  Lucas  Haines,  John  Schaffer  and  Adam  Haines.  The 
sheriff  returned  "  summoned,"  as  to  John  Schaffer  and  Adam 
Haines,  and  "nihil"  as  to  Lucas  Haines.  The  plaintiff  declared 
on  a  promissory  note  for  $700,  executed  by  the  three  defendants, 
dated  December  7th  1835,  and  payable  to  himself  or  bearer  on  the 
1st  of  April  1837.  The  defendant  Schaffer  pleaded  non  assumpsit 
and  payment,  with  leave  to  give  the  special  matters  in  evidence, 
&c. ;  upon  which,  issues  being  joined,  the  cause  came  on  for  trial 
before  Banks,  President,  on  the  31st  of  January  1838. 

The  plaintiff  called  one  John  Shifferstine,  as  a  witness,  who 
testified  as  follows : 

"  I  saw  this  paper  before ;  that  is  my  name  on  the  note  written 
by  myself  as  a  witness ;  I  did  not  see  the  parties  sign  ;  I  saw 
Lucas  Haines  sign  it,  not  the  bail ;  Lucas  Haines  and  Peter  Beary 
were  present  when  I  witnessed  it ;  John  Schaffer  and  Adam 
Haines's  names  were  on  it  when  I  signed  it  as  a  witness.  Lucas 
Haines  confessed  it  or  signed  it.  I  think  Lucas  signed  it  or 
acknowledged  it  at  that  time.  I  asked  Schaffer  at  one  time  if  he 
had  signed  that  note  to  go  surety  for  Haines.  I  had  not  the  note 
with  me.  Schaffer  said  he  had  not.  I  told  him  the  amount.  He 
said  he  had  authorized  his  son  to  sign  it  for  him.  I  had  no  con- 
versation with  Adam  Haines  then.  Adam  Haines  said  he  did  not 
deny  his  name  on  the  note;  that  was  to  day.  We  were  speak- 
ing about  the  suit  on  the  *note ;  he  said  he  did  not  know  r*iQ 
whether  he  would  have  signed  the  note,  if  Schaffer's  name 
had  not  been  on  the  note.  All  the  names  were  on  when  I  signed 
it.  Nobody  was  by  but  Lucas  Haines  and  Beary  when  I  signed  it 

1 1|  The  parts  of  the  syllabus  in  brackets  were  added  by  I.  T.  M.|| 

4  WHARTON — 2 
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as  a  witness  ;  Haines  and  the  others  had  signed  it,  and  I  then  put 
my  name  to  it  as  a  witness  at  Beary's  request  ;  all  the  rest  of  the 
names  were  on  when  I  signed  it  as  a  witness.  I  could  not  witness 
more  than  one;  as  he  only  signed  it  in  my  presence." 

The  note  was  then  offered  in  evidence,  objected  to,  and  admitted 
by  the  court,  and  read,  as  follows  : 

"  North  Whitehall,  December  7th,  1835. 

On  the  first  day  of  April  in  the  year  of  one  thousand  eight 
hundred  and  thirty-seven  we,  or  tighter  of  us  promise  to  pay  to 
Peter  Beiry  or  bearer  the  sum  of  seven  hundred  dollars  with  law- 
ful interest  without  defalcation  for  value  received. 

$700  LUCAS  HAINES,  [Seal.] 

JOHN  SCHAFFER, 
JOHN  SHIFFERSTINE.  ADAM  HAINES." 

Judge  Banks,  after  stating  the  facts,  charged  the  jury  as  fol- 
lows : 

"  The  question  then  arises  as  to  what  is  the  effect  of  Shifferstine 
signing  his  name  as  a  witness  at  the  request  of  the  plaintiff  and 
Lucas  Haines,  in  the  absence  and  without  the  knowledge  of  the 
defendants,  as  proved  by  Shifferstine. 

"  A  party  has  no  right  to  make  or  procure  to  be  made  any  altera- 
tion of  a  writing  without  the  consent  of  the  other  party.  The 
adding  a  witness  to  the  obligation  in  this  case  was  at  the  instance 
of  the  plaintiff.  The  addition  was  not  an  immaterial  matter.  If 
Shifferstine  had  been  dead  or  out  of  the  jurisdiction  of  the  court, 
proof  of  his  handwriting  would  have  established  the  execution  of 
the  paper  against  the  defendants,  and  put  them  to  disprove  it. 
This  alone  brings  the  case  within  the  reach  of  law  as  laid  down  in 
the  case  cited  from  10  S.  &  R.  169.  We  therefore  charge  you, 
that  if  the  plaintiff  and  Lucas  Haines  did  cause  John  Shifferstine 
to  put  his  name  as  a  witness  generally  to  the  obligation  without 
the  consent  and  in  the  absence  of  John  Schaffer  and  Adam 
Haines,  this  would  avoid  it  as  to  them,  and  the  plaintiff  could  not 
recover." 

The  plaintiff's  counsel  excepted  to  this  charge  ;  and  a  verdict 
having  been  found  for  the  defendants,  the  record  was  removed  by 
writ  of  error,  and  the  following  errors  assigned  : 

1.  The   cause   was   tried   against  two  defendants,  upon  a  plea 
and  issue  joined  against  one. 

2.  The  court  erred  in  charging  the  jury  that  the  witnessing  of 
the  paper  by  Shifferstine  in  the  manner  set  forth  in  the  evidence 
avoided  the  instrument. 


*19~T         *^'      ~^e  court  erred  in  charging  the  jury  that  if  the 
-"      plaintiff  and  Lucas  Haines  did  cause  Shifferstine  to  put  his 
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name  as  a  witness  generally  to  the  obligation,  without  the  consent 
and  in  the  absence  of  John  Schaffer  and  Adam  Haines,  this  would 
avoid  it  as  to  them,  and  the  plaintiff  could  not  recover. 

4.  There  was  no  evidence  that  the  plaintiff  and  Lucas  Haines 
caused  Shifferstine  to  put  his  name  as  a  witness  generally,  and 
the  court  erred  in  submitting  that  question  to  the  jury  without 
evidence. 

The  first  specification  of  error  was  abandoned. 

Mr.  Mattery,  for  the  plaintiff  in  error. —  The  case  of  Marshal 
v.  Gougler,  10  S.  &  R.  164,  differs  from  this  in  some  material 
points.  There  the  addition  of  the  names  of  the  witnesses,  was 
made  in  the  absence  of  both  obligors,  and  at  the  request  of  the 
obligee.  Here  one  of  the  makers  was  present,  and  the  witness 
must  be  taken  to  have  intended  the  act  in  reference  to  him  alone. 
In  Marshal  v.  Gougler,  Judge  Duncan  speaks  of  it  as  a  question 
of  intention  entirely.  In  Ogle  v.  Graham,  2  P.  &  W.  132,  it 
was  held  not  to  affect  the  validity  of  a  note,  that  one  of  the  makers 
signed  it  in  the  presence  of  one  witness,  and  the  other  maker 
signed  it  in  the  presence  of  another,  although  it  purported  to 
be  executed  by  both  in  the  presence  of  both  witnesses.  Here  no 
alteration  was  made  in  the  instrument.  There  was  merely  an 
omission  to  note  that  the  witness  attested  the  signature  of  one 
only.  It  is  not  necessary  that  the  witness  should  see  the  party 
sign.  It  is  sufficient  if  the  signature  be  acknowledged  afterwards. 
There  was  no  evidence  that  the  payee  asked  the  witness  to  put 
his  name  to  it.  The  law  has  been  relaxed  of  late  years  with 
respect  to  bills  of  exchange  and  promissory  notes.  In  Stahl  v. 
Berger,  10  S.  &  R.  170,  it  was  held  that  a  blank  for  the  name 
of  the  payee  might  afterwards  be  filled  up  according  to  the  inten- 
tion of  the  parties.  In  Chitty  on  Bills,  p.  212  note  (ed.  1836,) 
it  is  said  that  consent  to  an  alteration  of  a  note  may  be  inferred 
from  circumstances  ;  and  several  English  cases  are  cited.  To  the 
same  effect  is  the  case  of  Hunt  v.  Adams,  6  Mass.  Rep.  519.  In 
Homer  v.  Wallis,  11  Mass.  Rep.  309,  it  was  held  that  the  addition 
of  the  name  of  a  subscribing  witness  to  a  note  was  material, 
because  by  the  statute  of  limitations  of  Massachusetts  a  distinction 
is  made  between  notes  with  a  subscribing  witness  and  those  with- 
out. In  Hall  v.  Phelps,  2  Johns.  Rep.  451,  it  was  held,  that 
proof  of  the  confession  of  the  party  signing  an  instrument  that 
he  executed  it,  is  sufficient,  without  calling  the  subscribing  wit- 
ness. 

Mr.  Cribbons,  for  the  defendants  in  error,  relied  upon  the  case 
of  Marshal  v.  Gougler,  and  cited  January  v.  Goodman,  1  Dall. 
228-  Masters  v.  Miller  4  Term  Rep.  320;  Barnes  v.  Trom 
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powsky,  7  Id.  261 ;  Miller  v.  Stewart,  9  Wheat.  680 ;  Bank  of  the 
United  States  v.  Russell,  3  Yeates  491. 

^     ^       *The  opinion  of  the  court  was  delivered  by 

J  ROGERS,  J. — Had  the  name  of  the  witness  been  sub- 
scribed to  the  note,  after  its  execution,  the  alteration  would  have 
avoided  it,  as  was  held  in  Marshal  v.  Gougler,  10  S.  &  R. 
164.  It  is  a  material  alteration  of  the  instrument,  because,  as 
is  there  said,  it  furnishes  a  different  and  distinct  medium  of  proof. 
Nor  can  it  affect  the  case,  whether  it  be  a  bond,  or  a  promissory 
note,  or  bill  of  exchange,  for  it  is  at  least  as  important,  to  pre- 
vent the  tampering  with  instruments  of  the  latter  description  as 
the  former.  This  rule  is  founded  on  a  principle  of  policy,  which 
renders  them  void  without  any  reference  to  the  character  of  the 
writing,  or  the  motives  of  the  party  in  the  particular  transaction. 
These  principles  are  undisputed ;  but  here  the  indorsee  shows 
that  the  note,  which  is  joint  and  several,  was  signed  at  different 
times,  and,  as  is  very  probable,  at  the  instance  of  Lucas  Haines, 
who  was  the  principal,  the  other  promisors  being  sureties.  It 
was  placed  in  the  hands  of  Haines,  also,  to  be  executed,  or  at 
any  rate  delivered  by  him,  and  until  this  was  done,  the  contract 
was  incomplete.  May  we  not  infer  an  authority  to  Haines,  to 
call  a  witness  to  the  completion  of  the  contract,  or  in  other 
words,  the  contract  being  unexecuted  that  he  was  their  agent  for 
that  purpose  ?  It  is  material  to  observe,  that  there  does  not  ap- 
pear to  have  been  any  intention  to  commit  a  fraud,  nor  can  I 
perceive  any  testimony  from  which  the  jury  could  draw  the  con- 
clusion, that  the  witness  was  required  or  intended  to  witness  the 
note  generally.  His  testimony  negatives  any  such  presumption. 
It  discloses  the  fact,  that  he  was  called  as  a  witness  to  the  con- 
summation of  the  contract,  and  of  the  signature  of  the  principal 
promissor,  who  either  signed  it  or  acknowledged  it  at  the  time. 
If  in  a  suit  on  a  single  bill  it  appears,  that  at  the  time  of  its 
execution,  a  blank  was  left,  where  the  name  of  the  payee  was 
afterwards  inserted,  but  it  was  in  evidence  that  it  was  left  blank, 
in  order  that  the  name  of  the  payee  might  be  inserted,  it  is  good, 
upon  the  principle  that  it  is  one  entire  transaction,  and  not  per- 
fected until  the  delivery  of  the  note  to  the  plaintiff,  and  that  an 
authority  to  fill  the  blank  may  be  inferred.  Stahl  v.  Berger,  10 
S.  &  R.  170.  So  in  Seigfried  v.  Levan,  6  S.  &  R.  308, 
where  a  printed  form  of  obligation  in  blank,  was  signed  by  the 
defendant,  and  attested,  and  the  bond  was  afterwards  filled  up 
with  the  sum  borrowed  on  it,  and  the  name  of  the  obligee,  and 
the  subscribing  witness  delivered  it  to  the  obligee,  it  was  left  to 
the  jury  to  infer  that  he  was  the  agent  of  the  obligors,  having 
their  authority  to  deliver  the  deed.  In  the  case  of  Stahl  v.  Ber- 
ger, a  distinction  is  taken  between  an  incomplete  and  the  formal 
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execution  of  the  contract.  In  Homer  v.  Wallis,  11  Mass.  Rep. 
312,  the  court  thought  it  could  not  be  an  immaterial  alteration, 
to  cause  the  name  of  the  person  to  be  placed  on  the  note  as  a  wit- 
ness, when  he  was  in  no  respect  a  witness  to  any  part  of  the  trans- 
action. *The  note  was  altered  after  its  execution,  by  add-  r*t>-i 
ing  the  name  of  a  subscribing  witness  who  was  not  present. 
Hunt,  Adm'r  of  Barnes,  v.  Adams,  6  Mass.  519,  was  the  case  of 
the  addition  of  a  word  which  the  law  would  have  supplied.  This 
was  held  to  be  an  immaterial  alteration,  and  that  the  law  will  pre- 
sume the  assent  of  the  promissor  or  obligor.  An  alteration  as  all 
the  cases  show,  with  the  assent  of  the  parties,  does  not  avoid  a  deed 
or  other  writing,  nor  is  it  material  whether  the  assent  be  before  or 
after  the  contract,  or  be  express  or  implied.  Where  there  is  a  rea- 
sonable presumption  of  the  assent  of  the  promissor  or  obligor,  the 
instrument  is  not  avoided  by  the  alteration ;  and  in  this  respect 
there  is  a  great  abatement  of  the  rigor  of  the  ancient  laws,  and 
particularly  in  the  case  of  promissory  notes  and  bills  of  exchange. 
If  the  alteration  or  addition  to  the  note  was  made  with  the  express 
assent  of  one  of  the  promissors  and  the  implied  assent  of  the  others, 
and  antedated  as  an  authentication  of  its  delivery,  we  see  nothing 
objectionable  in  it.  Of  these  facts,  the  jury  is  the  proper  judge. 
The  case  of  Ogle  v.  Graham,  2  P.  &  W.  132,  is  very  like  the  pre- 
sent. It  decided  that  one  who  executes  a  note  as  a  surety,  and 
gives  it  to  the  principal,  to  be  executed  by  him,  and  delivered  to 
the  payee,  but  who,  before  doing  so,  alters  the  amount  mentioned 
in  the  note  from  a  greater  to  a  less  sum,  cannot  take  advantage  of 
such  alteration.  It  also  decided  that  it  does  not  affect  the  validity 
of  a  note,  that  it  was  executed  by  one  of  the  makers,  in  the  pre- 
sence of  one  witness,  and  by  the  other  in  the  presence  of  another, 
although  it  purports  to  be  executed  by  both  in  the  presence  of  the 
subscribing  witnesses.  No  case  has  been  cited  which  shows  that 
the  omission  to  note  on  the  instrument  that  the  witness  attested  the 
signature  of  one  only  has  been  held  to  be  fatal ;  and  the  decision 
just  cited  is  an  instance  where  the  contrary  doctrine  has  been  sus- 
tained. If  the  co-promissors  are  put  to  an  inconvenience  (which 
can  only  be  in  the  contingency  of  the  death  of  the  witness),  it  is  an 
inconvenience  to  which  they  have  voluntarily  subjected  themselves. 
Nor  can  I  perceive  in  what  respect  they  are  injured  by  the  altera- 
tion which,  on  the  supposition  that  the  note  was  executed  by  them, 
adds  in  no  degree  to  their  liability.  It  neither  increases  the  amount 
of  the  note,  nor  does  it  change  the  parties. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  5  Whart.  365 ;  9  Watts  23;  7  Harris  121 :  II  18  Smith 
240;  3  Outerbridge  213,  214.|| 

Brought  before  the  Court  again,  5  Whart.  563. 
See  also,  2  Barr  55  j  3  Id.  326 ;  8  Id.  380,  518. 
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Pratt  and  Others  against  Lewis. 

CASE   STATED 

Husband  and  wife  being  seised,  in  right  of  the  wife,  of  a  tract  of  land, 
conveyed  the  same  by  deed,  duly  and  separately  acknowledged  to  A.,  one 
of  the  children,  in  fee.  On  the  same  day,  A.  executed  a  bond  to  the 
grantors,  with  condition  to  pay  them  a  certain  sum  annually  during  their 
lives,  and  the  life  of  the  survivor  of  them,  and  at  the  decease  of  the  survivor 
to  pay  a  certain  principal  sum  to  B.,  C.  and  D.,  other  descendants  of  the 
husband  and  wife.  The  wife  survived  her  husband ;  and  after  his  death, 
cancelled  the  bond,  and  executed  the  instrument,  reciting  that  the  bond  was 
given  to  her  while  she  was  a  married  woman,  and  incapable  in  law  of  making 
a  contract  and  declaring  her  dissent  thereto.  A.  then,  at  her  request,  gave 
another  bond  in  the  same  penalty,  with  condition  to  pay  her  the  same  annuity, 
and  after  her  death  to  pay  the  principal  to  E.,  another  of  her  children.  In 
an  action  brought  by  C.  and  D.  against  A.  after  her  [mother's]1  death,  to 
recover  their  share  of  the  principal  of  the  first  bond,  it  was  held,  that  the  act 
of  the  mother  in  cancelling  the  first  bond,  did  not  operate  to  divest  the  right 
of  the  plaintiffs  in  the  principal  sum. 

AN  action  of  debt  was  brought  in  this  court,  by  Henry  Pratt 
and  Susanna  his  wife,  late  Susanna  Garrett,  and  Unity  Garrett, 
against  Hannah  Lewis,  and  by  agreement  of  counsel,  a  case  was 
stated  for  the  opinion  of  the  court  in  the  following  words  : 

"Azariah  Lewis  and  Hannah  Lewis,  of  Newtown  township, 
Delaware  county,  being  seised  and  possessed  of  a  messuage  and 
tract  of  about  one  hundred  acres  of  land,  situate  in  the  township 
of  Easttown,  Chester  county,  in  right  of  the  said  Hannah,  conveyed 
the  same  by  their  indenture,  bearing  date  the  2d  day  of  May,  A.  i>. 
1829,  to  their  daughter  Hannah  Lewis,  Jr.,  the  defendant,  in 
fee  simple ;  of  which  messuage  and  tract  of  land,  the  said  Han- 
nah Lewis,  Jr.,  took  possession  under  and  by  virtue  of  the  said 
indenture. 

"  On  the  same  day,  Hannah  Lewis,  Jr.,  became  bound  in  an  obli- 
gation to  Azariah  Lewis  and  Hannah,  his  wife,  their  certain  attor- 
ney, executors,  administrators  and  assigns,  in  the  penalty  of  $6000, 
with  a  condition,  of  which  the  following  is  a  copy : 

"  '  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Hannah  Lewis,  Jr.,  her  heirs,  executors,  administrators  or 
any  of  them,  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above-named  Azariah  Lewis  and  Hannah  his  wife,  and  to  the  sur- 
vivor of  them,  one  hundred  and  fifty  dollars  annually  during  their 
*9qn  lives,  *and  the  life  of  the  survivor  of  them  (being  five  per 
cent,  per  annum  on  three  thousand  dollars),  and  at  the 
decease  of  the  said  survivor  pay  in  shares  equal  unto  the  children 

1  Inserted  by  I.  T.  M. 


1838.]  OF  PENNSYLVANIA.  23 

[Pratt ».  Lewis.] 

of  Unity  Garrett,  deceased,  daughter  of  the  said  Azariah  Lewis 
and  Hannah  his  wife,  one  thousand  dollars,  and  also  pay  unto  the 
children  of  Sarah  Williamson,  who  was  likewise  a  daughter  of  the 
said  Azariah  and  Hannah,  in  shares  equal  one  thousand  dollars, 
and  also  pay  unto  Margaret  Maule,  daughter  of  the  said  Azariah 
and  Hannah  his  wife,  yearly  and  every  year,  fifty  dollars, 
during  the  life  of  the  said  Margaret,  and  at  her  death  do  pay  unto 
the  children  (in  shares  equal)  of  the  said  Margaret  one  thousand 
dollars,  then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.' 

"  The  said  Azariah  Lewis  and  Hannah  his  wife  had  living  at  the 
time  of  this  transaction,  three  children,  to  wit :  Robert  Lewis, 
Hannah  Lewis,  and  Margaret  Maule,  intermarried  with  Jacob 
Maule  and  living  separate  from  her  husband,  and  the  children  of 
two  deceased  daughters  mentioned  in  the  said  condition,  viz. : 
Unity  Garrett  and  Sarah  Williamson.  The  plaintiffs  in  this  action 
are  the  children  of  the  said  Unity  Garrett. 

"  The  said  tract  was  valued  by  the  said  Azariah  Lewis  and  wife 
at  §4000,  which  was  intended  to  be  apportioned,  as  stated  in  the 
said  condition,  amongst  their  daughters,  and  the  issue  of  the  said 
deceased  daughters,  per  stirpes,  in  equal  parts.  Neither  Margaret 
Maule,  nor  the  children  of  Unity  Garrett,  nor  Sarah  Williamson, 
were  privy  to  the  arrangement. 

"Azariah  Lewis  and  his  wife,  were  at  that  time  far  advanced  in 
life.  The  former  died  late  in  June  A.  D.  1831,  aged  about  eighty- 
seven  years,  having  received  payment  of  two  years'  interest  on  said 
bond,  receipts  for  which  are  endorsed  thereon.  A  caveat  having 
been  filed  in  the  Register's  Office  of  Delaware  County,  against 
the  probate  of  a  writing,  purporting  to  be  a  will  of  the  said 
Azariah  Lewis,  executed  December  2d,  1828,  and  a  controversy 
having  arisen  as  to  the  validity  of  that  writing  to  pass  the  estate 
of  the  said  Azariah,  the  feelings  of  Hannah  Lewis,  Senior,  became 
warmly  enlisted  in  favor  of  the  validity  of  that  writing,  and  she 
determined  to  cancel  the  bond,  and  to  prevent  as  far  as  was  in  her 
power,  the  members  of  the  family  contesting  the  will,  from  re- 
ceiving any  part  of  the  aforesaid  three  thousand  dollars.  She 
accordingly,  on  the  22d  day  of  July  1831,  having  signed  and 
sealed  on  the  back  of  the  bond,  a  declaration  of  her  disagreement 
to  the  bond  and  condition,  gave  up  the  bond  to  be  cancelled,  and  it 
was  cancelled  by  drawing  lines  across  it  in  the  manner  exhibited  in 
the  copy  annexed. 

"The  said  declaration  is  in  the  following  words: — 'Whereas  the 
within  bond  having  been  given  to  me,  while  I  was  a  married 
woman,  and  incapable  in  law  of  agreeing  or  disagreeing  to  the  con- 
dition thereof — now  that  that  incapacity  is  removed,  I  declare  that 
I  do  not,  and  *will  not  accept  of  the  within  bond  and  r*y± 
that  I  entirely  disagree  to  being  a  party  thereto,  or  to  *• 
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take  or  receive  any  benefit  or  advantage  under  and  by  virtue  of  it 
as  obligee,  or  to  accept  or  receive  it  in  any  other  character  or 
capacity  whatever.  In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  twenty-second  day  of  July,  A.  D.  1831.' 

"  She,  the  said  Hannah  Lewis,  Sen.,  requested  her  daughter 
Hannah  Lewis,  to  give  bond  to  her  son  Robert  Lewis,  in  the  same 
penalty  as  the  above,  conditioned  for  the  payment  of  $150  annually 
to  the  said  Hannah  Lewis,  Sen.,  during  her  life,  and  at  her  decease, 
the  sum  of  $3000  to  her  son  Robert  Lewis ;  which  was  accord- 
ingly done. 

"  Hannah  Lewis,  Sen.,  died  about  the  12th  day  of  March,  A.  D. 
1832. 

"  The  question  for  the  opinion  of  the  court  is,  whether  the  plain- 
tiffs on  the  foregoing  state  of  facts  are  entitled  to  recover.  If 
the  court*  shall  be  of  opinion  that  the  plaintiffs  can,  in  any  form 
of  action,  recover  upon  the  foregoing  state  of  facts,  then  judg- 
ment to  be  entered  in  their  favor  for  the  sum  of  one  thousand 
dollars,  with  interest  from  the  12th  day  of  March  A.  D.  1832,  with- 
out any  regard  to  the  present  form  of  action.  If  they  shall  be 
of  opinion  in  the  negative,  then  judgment  to  be  entered  for  the 
defendant." 

Mr.  Edwards,  for  the  plaintiffs. — The  deed  from  Azariah 
Lewis  and  Hannah  his  wife,  to  the  defendant,  was  separately 
acknowledged  in  due  form  by  Hannah  Lewis.  Consequently  all 
her  estate  passed  by  it ;  and  she  had  no  power  to  rescind  the 
contract,  either  during  her  husband's  life  or  afterwards.  Here 
were  vested  rights  in  the  grantees  which  could  not  be  disturbed. 
A  voluntary  bond  or  deed  is  good  between  the  parties.  If  a 
married  woman  enter  into  a  contract  affecting  her  separate  estate, 
equity  will  enforce  it.  Souverbye  v.  Arden,  1  Johns.  Chan. 
Rep.  240 ;  Bunn  v.  Winthrop,  Id.  329 ;  Moses  v.  Murgatroyd, 
Id.  129;  Davoue  v.  Fanning,  3  Id.  261;  Shepherd  v.  McEvers, 
4  Id.  136 ;  Weston  v.  Barker,  12  Johns.  Rep.  276. 

Mr.  Lewis,  for  the  defendant. — The  property  belonged  to 
Hannah  Lewis,  in  her  own  right.  The  arrangement  was  made 
without  the  privity  of  the  plaintiffs.  It  was  of  a  testamentary 
character.  The  court  will  look  for  the  intention  of  the  parties, 
and  carry  it  out.  The  gift  was  inchoate.  The  bond  remained 
in  the  possession  of  Hannah  Lewis  the  elder,  until  her  death. 
There  was  no  delivery  at  any  time  to  the  plaintiffs.  [KENNEDY, 
J. — Was  not  the  obligee  a  trustee  for  them  ?  The  case  of  Wilt 
v.  Franklin,  1  Binn.  502,  shows  that  a  formal  acceptance  by  a 
trustee  is  not  necessary.]  It  is  held  that  a  gift  is  not  complete 
until  delivery.  Andrews  v.  Smith,  12  Ves  39 ;  Willan  v.  Willan, 
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16   Id.  82 ;  Hopkins  v.  Blewitt,   *2  Esp.  661.     Hannah     r*(>z 
Lewis  had  full  legal  power  to  release  this  bond.     18  Vin.      L 
Abr.  304,  pi.  18,  20.     If  any  suit  can  be  sustained,  it  ought  to  be 
in  the  name  of  the  executors  of  Azariah  Lewis,  for  the  use  of  the 
legatees  generally.     Separate  suits  cannot  be  maintained. 

Mr.  Kittera,  replied. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  right  of  the  plaintiffs  depends  not  on  con- 
siderations which  might  affect  a  gift  to  them  from  their  mother, 
but  on  their  father's  final  disposition.  It  may  well  be  doubted 
whether  he  did  not  succeed  to  the  immediate  ownership  of  the 
price  at  the  execution  of  the  conveyance ;  for  if  there  were  no 
preliminary  agreement  with  the  mother,  the  property  would  change 
its  owner  the  moment  it  changed  its  specific  character,  insomuch 
that  he  might  have  prevented  her  from  retaining  either  a  legal  or 
an  equitable  interest  in  it.  As  her  chose  in  action,  he  could  have 
received  it  to  his  own  use  in  her  lifetime ;  and  surviving  her,  would 
have  been  entitled  to  it  as  her  administrator.  In  Lodge  v.  Hamil- 
ton, 2  S.  &  R.  491,  a  recognisance  to  husband  and  wife  for  the 
•wife's  share  of  her  father's  land,  which  was  consequently  their  joint 
chose,  was  held  to  survive  to  her  only  because  she  was  named 
recognisee.  It  may  be  that  a  bond  in  the  name  of  him  from  whom 
the  consideration  emanated,  but  declaritorially  in  trust,  shall  not 
be  taken  for  a  gift  before  the  money  has  been  paid  over ;  but  that 
is  not  the  case  of  a  bond  to  a  bare  trustee  who  did  not  own  the 
money  it  was  given  to  secure,  et  cujus  fuit  nee  dare  nee  disponere. 
A  bare  trustee  would  not  be  suffered  to  defeat  the  trust  by  any  act 
of  collusion ;  and  for  all  beyond  her  annuity,  what  else  was  the 
mother  ?  As  the  surviving  obligee,  she  was  the  owner  of  the 
money  at  law,  but  certainly  not  in  equity.  Even  were  the  posi- 
tive assent  of  a  trustee  necessary  to  the  validity  of  the  instrument, 
the  mother's  assent  could  not  be  material  in  this  instance  ;  for 
were  her  name  stricken  out  of  the  bond,  a  legal  title  to  it  would 
be  found  in  her  husband's  executor.  Besides  equity  would  not 
suffer  the  trust  to  fail  for  the  mere  want  of  a  trustee. 

But  treating  the  money  as  an  accessory  of  the  land  by  reason 
of  some  supposed  condition  of  the  wife's  concurrence  in  the  con- 
veyance, as  perhaps  we  ought  to  do,  the  consequence  is  the  same. 
As  her  separate  property,  if  such  it  were  when  converted,  she 
might  deal  with  it  as  a  feme  sole,  and  entitle  herself  to  the  same 
judicial  consideration  in  respect  of  it.  But  there,  again,  the  con- 
ventional rights  of  the  husband  would  intervene.  The  bond  and 
deed,  constituting  as  they  do  one  conveyance,  are  parts  of  a  set- 
tlement whose  office  it  was  to  make  present  distribution  among  the 
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*26T  children,  *reserving  an  annuity  to  the  parents ;  towards 
-"  which  the  father  contributed  an  inceptive  freehold,  and  for 
the  benefit  of  whom  ?  Certainly  for  that  of  the  children.  The 
actual  value  of  his  interest  cannot  be  computed ;  but  it  may  have 
been  greater  than  the  sum  reserved  out  of  the  proceeds,  which  is 
enough  to  make  him  a  purchaser.  The  mother  also  was  a  pur- 
chaser, for  she  threw  in  the  fee  ;  and  it  will  not  be  said,  that  the 
husband,  surviving  her,  could  have  disappointed  her  bounty  by 
destroying  the  security,  and  I  see  not  why  her  power  over  it  should 
have  been  greater.  To  deprive  the  children  of  what  their  father 
had  given  them,  would  be  a  fraud,  not  only  on  them,  but  on  him. 
Whether  the  father  and  mother  could  have  conjointly  destroyed  the 
settlement,  is  not  the  question  ;  but  had  the  interests  secured  by 
it  been  estates  in  land,  they  would  have  vested  by  the  deed,  and  it 
would  have  been  beyond  their  power  to  divest  them.  It  is  clear, 
however,  that  without  his  concurrence,  even  these  chattel  interests 
granting  that  they  sprung  mainly  from  the  contribution  of  the 
mother,  could  not  be  defeated  by  her.  The  vigilance  of  courts, 
both  of  law  and  equity,  in  protecting  a  common  concession  or  gra- 
tuity is  finely  illustrated  by  decisions  on  underhand  agreements. 
In  Turton  v.  Benson,  1  P.  Wms.  496,  a  bond  clandestinely  taken  by 
a  wife's  father  to  refund  a  part  of  her  portion,  was  declared  to  be 
a  fraud  on  the  obligor's  mother,  who  had  negotiated  the  marriage 
and  settled  money  on  him ;  for  which,  not  only  she,  but  the  obligor 
himself,  was  entitled  to  be  relieved.  Exactly  on  the  same  princi- 
ple stands  every  decision  on  an  underhand  agreement  in  derogation 
of  a  compromise  with  creditors,  which  is  usually  founded  as  much 
in  benevolence  as  in  interest,  and  of  which  it  is  an  implied  condi- 
tion that  none  take  measures  to  gain  a  particular  advantage,  it 
being  presumable  that  all  consented  to  release  only  on  terms  of 
equality.  Such  is  the  principle  of  Leicester  v.  Rose,  4  East 
372 ;  and  it  was  applied  in  Middleton  v.  Onslow,  1  P.  Wms. 
678,  to  a  case  which  bears  a  strong  analogy  to  the  present.  A 
wife  entitled  to  trust  money,  procured  an  order  to  apply  part 
of  it  to  her  husband's  debts  on  terms  of  composition.  Some  of 
the  creditors  who  had  held  off  till  the  last  moment,  executed  the 
deed  on  receiving,  from  the  husband,  securities  for  future  pay- 
ment ;  and  these  were  ordered  to  be  delivered  up,  because  her 
sacrifice  in  consideration  of  his  liberty,  would  else  have  been 
in  vain.  In  all  the  reported  cases  of  this  stamp,  there  was  an  un- 
derhand agreement  at  the  execution  of  the  deed ;  but  if  a  con- 
comitant agreement  be  set  aside  to  prevent  imposition  on  a  bene- 
factor, why  should  not  a  collusive  release  by  a  trustee,  or  a  fraudu- 
lent act  of  cancellation  also  be  set  aside  ?  In  fact,  the  former  is  so 
much  the  weaker  case  that  it  is  perhaps  the  only  one  in  which  a 
party  to  a  fraudulent  agreement  may  be  relieved  against  it :  here 
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the  plaintiffs  did  not  even  participate  in  the  act  of  the  trustee.    Aa 
already  intimated,  I  do  not  say  that  the  expression  of  a  gift  in  the 


body  of  a  bond  may  not  be  recalled  before  payment  *over ;' 


[*27 


but  where  the  consideration  has  not  moved  exclusively  from 
the  obligee,  it  would  be  a  fraud  on  a  joint  contributor  to  arrest  it. 
Here  the  surviving  obligee  was  a  trustee ;  and  she  shall  not,  by  a 
collusive  cancellation,  disappoint  the  purpose  of  her  husband, 
either  as  the  proprietor  of  the  fund,  or  as  a  contributor2  to  it.  The 
cancellation  was  the  act  of  a  spoiler  which  shall  not  discharge  the 
instrument.  For  the  form  of  recovery,  the  plaintiffs  might  use  the 
name  of  the  surviving  obligee's  personal  representative,  who  would 
be  restrained  from  doing  any  act  to  impede  them ;  and  they  are 
consequently  entitled  on  the  facts  submitted. 

Judgment  is  to  be  entered  for  the  plaintiffs,  pursuant  to  the 
agreement  in  the  case  stated. 

Judgment  for  the  plaintiffs. 

Cited  by  Counsel,  5  W.  &  S.  505  ;  8  Id.  103  ;  1  Wright  454  ;  6  P.  F.  Smith 
108  ;  ||  6  Norris  246  :  10  W.  N.  C.  548.1 
Cited  by  the  Court  below,  8  W.  &  S.  110. 

1  ||  Cf.  Bond  v.  Bunting,  28  Smith  210.  || 

*  ||  The  husband's  position  as  contributor  to  such  a  fund  to  the  extent  of 
his  tenancy  by  the  curtesy  would  seem  unaffected  by  the  Married 
Woman's  Act,  11  April  1848,  <$6,  10,  P.  L.  536  ;  Harris  ».  Insurance  Co.,  14 
Wright  341.  || 
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Posten  against  Posten. 

IN   ERROR.1 

1.  The  mere  circumstance  of  a  father  being  indebted  at  the  time  of  making 
a  voluntary  conveyance  to  a  child,  does  not  render  such  conveyance  fraudu- 
lent and  void,  under  the  stat.  13  Eliz.,  if  he  had  other  property  at  the  time 
sufficient  beyond  a  doubt  to  pay  his  debts. 

2.  In  ejectment,  where  the  question  is  of  the  validity  of  a  voluntary  con- 
veyance in  reference  to  the  debts  of  the  grantor,  the  jury,  in  estimating  the 
value  of  the  property,  may  be  guided  by  parol  evidence  given  on  the  trial, 
and  are  not  bound  by  a  sheriff's  sale  of  the  same  property  several  years  after 
the  conveyance. 

3.  A.  voluntary  conveyance  was  made  to  A.  by  his  father.     Afterwards  a 
judgment  was  obtained  by  B.,  another  son,  against  the  father.     After  the 
death  of  the  father  a  motion  was  made  on  the  part  of  the  heirs  to  open  the 
judgment  and  let  them  into  a  defence,  which  was  denied.8     The  land  con- 

1  ||  See  a  subsequent  ejectment  between  same  parties:  3  W.  &  S.  127. || 
* 1|  There  was  evidence  that  this  motion  was  not  made  by  authority  of  A., 
see  p.  *29,  *43.|| 
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tainod  in  the  voluntary  deed  was  levied  upon  by  virtue  of  an  execution  upon 
a  judgment  for  a  debt  due  [by  the  father  to  C.]1  before  the  conveyance,  and 
sold  by  the  sheriff  to  B.  An  application  to  the  court  had  previously  been 
made  on  the  part  of  A.,  to  set  aside  the  writ  of  venditioni  exponas  in  this 
case.  In  ejectment  by  A.  against  B.,  it  was  held,  that  notwithstanding  these 
proceedings,  it  was  competent  for  A.  to  go  into  evidence  to  prove  that  no 
debt  was  due  to  B.  by  the  father  at  the  period  of  the  [B.J  judgment,  [since 
A.  was  neither  party  nor  privy  thereto,  in  respect  to  said  previously  con- 
veyed land].1 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  county,  to  remove  the  record  of  an  action  of  eject- 
ment, brought  by  William  Posten  against  James  Posten  to  re- 
*281  cover  *a  tract  of  land  situate  in  Stroud  and  Smithfield  town- 
-"  ships,  in  the  county  of  Northampton,  containing  one  hundred 
and  fifty  acres,  or  thereabouts. 

On  the  trial,  before  Judge  Banks,  at  Easton,  on  the  29th  of 
August  1837,  the  plaintiff  gave  in  evidence  a  deed  to  him  from  his 
father,  Jacob  Posten,  dated  the  18th  of  December  1828,  and  duly 
recorded  on  the  20th  of  the  same  month,  for  "a  piece  of  land 
containing  by  estimation  106  acres,  more  or  less,  being  the  full 
half  of  the  farm  whereon  Jacob  Posten  now  lives,  and  known  and 
distinguished  by  the  back  end  of  said  farm,  and  embracing  the  land 
whereon  the  new  barn  was  built  for  the  said  William  Posten,  as  it 
has  been  said,"  &c.  The  consideration  expressed  in  the  deed  was 
$2000. 

The  defendant  then,  for  the  purpose  of  proving  that  Jacob  Posten, 
the  grantor,  Was  indebted  at  the  time  of  the  said  conveyance,  which 
was  alleged  to  be  a  voluntary  one,  gave  in  evidence  two  bonds 
from  Jacob  Posten  to  John  Lee,  assigned  to  Jacob  Stroud,  dated 
the  25th  of  November  1795,  each  in  the  penalty  of  661.  10s.  8d., 
with  condition  for  the  payment  of  33Z.  5s.  4d.  on  the  16th  of 
April,  then  next.  On  each  bond  was  an  endorsement,  signed  by 
Jacob  Posten,  agreeing  to  pay  the  amount  of  the  bond  to  John 
Starbird  and  James  Hollinshead,  executors  of  Jacob  Stroud,  de- 
ceased, on  or  before  the  first  day  of  June  1830  ;  and  a  receipt  dated 
in  June  1830,  for  a  part  of  the  amount  due. 

The  defendant  then  gave  in  evidence  certain  records,  from  which 
it  appeared  that  on  the  26th  of  March  1832,  judgment  was  ob- 
tained on  the  said  bonds  by  John  Starbird,  surviving  executor  of 
Jacob  Stroud,  deceased,  against  James  Posten,  administrator,  &c., 
of  Jacob  Posten,  deceased,  upon  which  a  fieri  facias  and  several 
writs  of  venditioni  exponas  were  issued.  By  virtue  of  a  writ  of 
alias  venditioni  exponas  the  land  in  question  was  sold  on  the  18th 
of  November  1833,  to  James  Posten,  the  defendant. 

The  defendant  further  gave  in  evidence  a  single  bill  or  bond 

1 1|  Inserted  by  I.  T.  M.|| 
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from  his  father,  Jacob  Posten,  to  him,  dated  August  2d  1810, 
for  $250,.  and  the  record  of  a  judgment  obtained  by  him  against 
Jacob  Posten  of  January  term  1829.1  From  this  record  it 
appeared  that  on  the  20th  of  January  1832,  a  motion  was  made 
to  open  this  judgment,  and  let  the  heirs  of  the  defendant  into  a 
defence,  and  that  on  the  1st  of  December  1832,  this  rule  was 
discharged. 

The  defendant  further  gave  in  evidence  an  account  settled 
between  him  and  his  father,  on  the  27th  January  1829,  showing  a 
balance  due  to  James  Posten,  the  son,  of  $3311.62. 

The  defendant  then  produced  and  gave  in  evidence  an  affidavit 
by  William  Posten,  the  present  plaintiff,  made  in  the  suit  brought 
by  *Starbird  against  James  Posten,  administrator  of  Jacob  r*™ 
Posten,  setting  forth  that  a  part,  viz.,  one-half  of  the  land  *• 
levied  upon  and  advertised  lor  sale  in  that  case  was  conveyed  to 
him  by  deed  duly  executed  on  the  18th  of  December  1828 ;  that 
the  residue  of  the  real  estate  of  the  deceased  was  amply  sufficient 
to  pay  and  satisfy  the  said  judgment,  and  that  there  were  in  the 
hands  of  the  administrator  sufficient  personal  assets  for  the 
purpose. 

The  plaintiff  then  offered  parol  evidence  to  show  that  the  judg- 
ment obtained  by  the  defendant  against  Jacob  Posten,  his  father, 
was  voluntary,  fraudulent  and  without  consideration.  The  defend- 
ant objected  to  this  testimony,  but  the  court  admitted  it,  and  excep- 
tion was  taken. 

Evidence  having  been  given  to  this  effect,  the  plaintiff  then 
proposed  to  show,  that  the  application  in  1832,  to  open  the 
judgment  obtained  by  James  Posten  against  Jacob  Posten  was 
not  made  on  his  behalf,  but  on  behalf  of  Edward  Posten,  hia 
brother.  The  court  admitted  this  testimony,  and  exception  was 
taken. 

The  plaintiff  then  offered  in  evidence  the  record  of  a  suit  brought 
by  James  Posten,  the  defendant,  against  Conarroe  &  Dickinson  in 
1815,  to  show  that  the  defendant  had  dealt  with  the  poperty  on  his 
father's  farm  as  his  own.  This  was  also  admitted  by  the  court,  and 
exception  taken. 

The  evidence  having  been  closed  on  both  sides,  the  defendant's 
counsel  requested  the  court  to  charge  the  jury. 

1.  That  the  acknowledgment  of  Jacob  Posten  on  the  bond  held 
by  the  executors  of  Jacob  Stroud,  deceased,  did  not  create  a  new 
debt  from  that  time,  but  by  repelling  the  presumption  of  payment 
left  the  original  debt  in  full  force. 

1  ||James  Posten,  the  defendant,  seems  to  have  had  two  judgments  against 
his  father  ;  the  one  on  the  bond  of  1810  not  being  disputed,  and  the  other 
and  disputed  judgment  of  January  1829,  for  $331 1.62.  See  infra,  *33,  *34, 
and  *43.|| 
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2.  That  the  judgment  of  James  Posten  on  the  single  bill  of  1810 
was  in  point  of  law,  for  a  debt  precedent  to  the  conveyance  to  Wil- 
liam, and  that  if  the  judgment  No.  73  of  January  term  1829  was 
also  for  indebtedness  incurred  previously  to  December   1828,  it  is 
also  a  debt  precedent  to  such  conveyance,  and  if  the  conveyance 
tended  to  delay,  hinder  or  defeat  its  collection,  it  is  void. 

3.  That  if  at  the  time  of  the  conveyance  of  the  18th  December 
1828,  Jacob  Posten  was  considerably  indebted,  such  indebtedness 
would  avoid  the  conveyance,  more  especially  if  on  his  death  within 
two  years  and  a  half  afterwards,  his  remaining  estate  did  not  sell 
for  enough  to  pay  such  debts. 

4.  That  the  judgment  of  James  Posten  and  of  John  Starbird's 
executor  of  Jacob  Stroud,  deceased,  are  so  long  as  they  remain  of 
^OQ-,     record  *unreversed  and  unsatisfied,  conclusive  evidence  of 

the  indebtedness  of  the  deceased,  and  of  the  amounts  due 
thereon. 

5.  That  inasmuch  as  before  the  sheriff's  sale  William  Posten 
came  into  court  and  moved  to  set  aside  the  execution  and  to  stay  the 
proceedings  on  the  execution  upon  Starbird's  judgment,  that  made 
him  a  party  or  privy  thereto  so  as  to  make  such  judgment  conclu- 
sive on  him. 

6.  That  the  circumstance  of  William  Posten  never  having  taken 
or  attempted  to  take  possession  of  the  property  during  his  father's 
lifetime,  is  a  strong  circumstance  to  show  the  voluntary  character 
of  the  conveyance. 

7.  That  even  if  it  were  agreed  on  the  18th  December  1828, 
between  Jacob  Posten  and  Benjamin  Hornbeck  that  each  would 
settle  $2000  worth  of  property  on  their  child,  that  would  not  be 
good  against  creditors  at  the   time,  more  especially  if  Hornbeck 
did    not  carry  his    agreement  into   effect  until    nearly  eighteen 
months  after,  or  if  he  could  not  have  been  legally  compelled  to 
do  so. 

The  learned  judge  then  charged  the  jury  in  substance  as  fol- 
lows: 

"  It  is  conceded  in  this  cause  by  the  parties  that  Jacob  Posten, 
their  father,  had  been  seised  in  fee  of  the  land  in  dispute.  Both  par- 
ties derive  their  title  under  him.  The  plaintiff  claims  under  a  deed 
from  his  father  to  him  dated  18th  December  1828,  which  was  placed 
on  record  on  the  20th  of  the  same  month  and  year.  This  deed  is 
regular  upon  its  face,  and  is  prima  facie  good  and  sufficient  to  enable 
him  to  recover  unless  some  valid  reason  why  it  did  not  convey  a  right 
to  the  land  has  been  disclosed  on  the  trial.  The  validity  of  this  deed 
has  been  called  in  question  on  the  trial,  by  the  defendant,  who  alleges 
that  it  was  a  voluntary  deed  made  without  valuable  consideration  paid, 
and  void  as  against  the  creditors  of  Jacob  Posten.  This  fonns  one 
of  the  main  subjects  of  inquiry.  The  defendant  sets  up  a  title  under 
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a  judgment  against  the  father  in  favor  of  Jacob  Stroud's  exec- 
utors, dated  after  the  deed  to  the  plaintiff.  The  land  was  sold  on 
this  judgment,  and  he  contends  that  the  title  to  the  land  is  in 
him,  inasmuch  as  his  father  was  indebted,  at  the  time  of  the  exe- 
cution of  the  deed  to  the  plaintiffs,  the  said  Stroud's  executors,  and 
also  to  him,  and  that  therefore  the  deed  was  void  as  to  these 
creditors.  The  defendant  was  the  purchaser  of  the  land  in  dispute 
at  the  sheriff's  sale.  What  the  defendant  has  thus  alleged  in  avoid- 
ance of  the  plaintiff's  deed  is  another  main  subject  of  inquiry.  In 
the  decision  of  these  two  points  rests  the  entire  controversy,  or 
nearly  so.  It  may  be  said  that  the  merits  of  the  case  are  to  be  found 
in  these  two  questions. 

"  That  the  owner  of  lands  or  goods  may  make  such  disposition 
of  them  as  he  pleases,  if  it  does  not  interfere  with  the  existing 
*rights  of  others  is  the  legal  consequence  of  that  absolute  power  r*ni 
which  a  man  possesses  over  his  own  property.  If  such  dis-  "• 
position  be  real  and  honest  it  will  be  valid  and  effectual  to  vest  the 
right  of  property  in  the  grantee  or  donee.  To  deny  a  man  this 
right  would  deprive  him  of  one  of  the  most  dear  and  valuable  rights 
of  absolute  ownership.  To  prevent  fraud  and  enforce  a  fair  dealing 
between  man  and  man  the  law  has  prescribed  certain  limits  to  this 
power  of  disposition  in  the  owner  of  property,  whether  it  be  real  or 
personal.  One  limitation  is,  that  no  man  can  so  dispose  of  his 
property  as  to  defeat  his  creditors  unless  it  be  for  consideration 
paid.  Every  deed  therefore  which  is  not  made  on  a  consideration 
which  the  law  decrees  a  valuable  one,  is  void  as  against  creditors 
as  a  general  rule.  A  deed  from  a  parent  to  a  child  is  not  void  be- 
cause it  is  a  voluntary  deed,  but  because  it  is  a  fraudulent  deed. 
It  is  not  the  law  that  every  voluntary  conveyance  by  a  parent  to  a 
child  is  void  even  as  against  creditors.  It  may  and  will  be  void 
under  certain  circumstances.  The  mere  fact  of  the  grantor  being  in 
debt  at  the  time  of  the  execution  of  such  deed  will  not  avoid  the 
deed.  The  absence  of  a  valuable  consideration  is  not  always  a 
fraud  in  itself.  It  is  a  badge  of  fraud ;  and  more,  it  is  a  strong 
evidence  of  fraud.  It  is  not  however  conclusive  evidence.  The 
inference  which  the  law  draws  from  it  may  be  removed  by  counter- 
vailing evidence.  It  may  be  removed  by  showing  that  the  debts 
were  amply  secured  by  mortgages,  or  that  the  grantor  was  not  em- 
barressed,  but  on  the  contrary  that  he  was  in  prosperous  circum- 
stances, and  that  the  gift  was  not  more  than  a  reasonable  one  for  a 
man  in  his  circumstances  to  make  to  a  child,  and  that  he  retained 
at  the  time  of  the  gift,  an  amount  of  property  exclusive  of  that 
given,  and  means  ample  beyond  all  doubt  for  the  payment  of  all 
his  debts.  For  a  voluntary  deed  is  not  fraudulent  for  that  reason 
alone,  as  to  creditors,  if  their  debts  are  amply  secured  by  mortgage, 
or  if  the  grantor  at  the  time  still  has  property  sufficient  beyond  all 
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question  for  the  payment  of  all  their  claims  against  him.  If  a 
debtor  conveys  away  all  his  property  for  any  other  than  a  valuable 
consideration,  or  so  much  of  it  as  not  to  leave  enough  beyond  all 
doubt  for  the  payment  of  his  debts,  such  deed  is  void  as  to  creditors. 
If  such  grantor  by  voluntary  deed  has  at  the  time  of  such  grant 
sufficient  estate  left  to  pay  all  his  debts  beyond  all  doubt  or  question, 
then  such  deed  is  not  void  as  to  creditors,  merely  because  it  was  not 
made  for  a  valuable  consideration  paid  or  to  be  paid.  As  this  point 
has  been  urged  upon  the  court  with  great  zeal  and  ability  by  the 
defendant's  counsel,  and  as  I  entertain  a  very  decided  opinion  upon 
it,  I  will  lay  down  the  law  clearly  and  fully  upon  it,  so  that  if  I  am 
mistaken,  it  will  appear  upon  the  record  so  plainly,  that  our  error, 
if  we  commit  one,  may  be  readily  corrected.  The  court  then  on 
this  part  of  the  case  charge  you,  that  if  the  deed  was  made  by  Jacob 
Posten  to  the  plaintiff,  with  intent  to  defraud,  and  you  so  find  the 
^orn  facts,  then  this  deed  would  be  void,  and  the  *defendant  would 
J  be  entitled  to  your  verdict.  Fraud,  however,  is  not  to  be 
presumed.  The  party  who  wishes  to  avail  himself  of  it,  must  prove 
it.  It  is  not  to  be  presumed  in  the  absence  of  evidence,  much  less 
against  evidence.  It  may,  like  any  other  fact  be  proved  by  cir- 
cumstances. And  it  is  proved  and  to  be  considered  by  a  jury, 
whenever  such  circumstances  are  in  evidence  as  does  convince  their 
minds  that  it  exists.  If  you  find  there  was  no  fraud  in  the  con- 
coction or  execution  of  the  deed,  but  that  at  the  time  of  its  execu- 
tion no  consideration  was  paid,  or  to  be  paid,  and  that  the  deed 
was  a  voluntary  deed,  and  that  the  said  grantor  did  not  then 
possess  property  exclusive  of  that  now  in  controversy  beyond  all 
doubt  sufficient  to  pay  all  his  debts,  the  plaintiffs  deed  would  then 
be  void,  and  the  defendant  would  be  entitled  to  your  verdict.  If 
you  believe  from  the  evidence  that  the  deed  was  not  made  with  a 
fraudulent  intent,  or  that  the  grantor,  Jacob  Posten,  was  indebted 
at  the  time  of  its  execution,  and  that  he  still  possessed  other 
property,  besides  that  so  granted,  sufficient  beyond  a  doubt  to  pay 
all  his  debts,  and  the  property  granted  was  not  more  than  a  reason- 
able provision  for  a  child,  considering  the  circumstances  of  the 
grantor,  then  the  plaintiff's  deed  would  not  be  void  as  to  creditors, 
although  made  for  other  than  a  valuable  consideration,  but  then  and 
in  that  case  it  would  be  good  and  valid,  and  the  plaintiff  would  be 
entitled  to  your  verdict.  We  have  thus  laid  down  the  law  as 
clearly  as  we  could,  and  you  will  take  it  for  your  government. 
The  plaintiffs  is,  in  point  of  law,  a  voluntary  deed,  and  you  will 
so  consider  it.  The  court  will  now  draw  your  attention  to  the 
amount  of  property  claimed  and  confessedly  owned  by  the  father 
at  the  time  he  made  the  deed  to  his  son  William,  the  plaintiff. 
It  appears  by  the  testimony,  and  there  is  no  contradiction  on 
this  point,  that  he  owned  about  seven  hundred  and  ninety-five 
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acres  of  land,  that  is,  six  hundred  and  ninety  acres  exclusive 
of  that  granted  to  the  plaintiff.  Some  of  the  witnesses  have 
estimated  the  value  of  this  land  at  that  time  at  $9800 — others 
have  valued  it  at  an  amount  somewhat  less.  The  land  in  dispute 
has  been,  by  some  of  the  witnesses  valued  at  $2000 — that  would 
leave  land  worth  $7800,  if  you  should  believe  this  estimate  to  be 
correct.  All  this  land  was  sold  by  the  sheriff  in  1832  and  1833, 
and  then  brought  the  sum  of  $3925.  The  land  in  dispute 
brought  the  sum  of  $530.  Deduct  this  from  the  whole  amount, 
it  would  leave  the  sum  of  $3395.  The  price  at  which  the 
land  sold  at  sheriff's  sale,  is  evidence,  and  strong  evidence 
too,  of  its  value  at  the  time  of  William's  deed,  and  at  the 
time  of  such  sale.  Still  it  is  not  conclusive  evidence.  You 
will  then  from  all  the  evidence  determine  for  yourselves, 
what  property  the  old  man  had  at  the  time  of  his  deed 
to  William,  and  what  its  value  then  was.  It  would  appear 
that  the  old  man  must  have  possessed  considerable  personal 
property  at  the  time  of  his  death,  as  the  administration  account 
of  the  defendant  on  his  estate  exhibits  a  balance  in  favor 
*of  the  estate  of  $1021,  as  settled  in  1833.  You  will  ^^ 
first  ascertain  and  determine  what  property  the  old  man  ^ 
had  at  the  time  of  his  deed  to  William,  and  then  you  will  ascer- 
tain the  amount  of  his  debts  at  that  time.  This  is  necessary  to 
enable  you  to  say  whether  he  had  property  sufficient  to  pay  all 
his  debts,  exclusive  of  that  so  deeded  to  the  plaintiff.  His  debts 
are,  first,  the  judgment  to  the  defendant  for  $526.  This  judg- 
ment is  on  a  note  dated  in  1810.  Secondly,  the  judgment  to 
Stroud's  executor  for  $444.  This  judgment  is  on  a  bond  dated 
in  1795.  There  is  no  fact  in  evidence  that  invalidates  these  two 
debts.  You  will,  therefore,  consider  them  as  existing  debts 
against  the  old  man  at  the  time  of  his  deed  to  the  plaintiff.  The 
remaining  debt  is  that  of  $3311.64,  claimed  by  James.  As  to 
this  debt,  I  will  have  more  to  say  presently.  Your  first  inquiry 
will  be,  had  he  at  the  date  of  William's  deed  sufficient  property 
left  to  pay  these  debts  beyond  a  doubt.  If  he  had,  and  the  deed 
was  not  made  with  intent  to  defraud,  you  must  go  no  further, 
for  then  the  plaintiff  would  be  entitled  to  your  verdict.  If  in 
your  opinion,  he  had  not  property  sufficient  to  pay  all  these  debts 
beyond  a  doubt,  for  if  its  sufficiency  is  doubtful  that  is  enough, 
then  you  will  inquire  into  the  validity  and  fairness  of  this  large 
debt  claimed  by  James.  The  other  two  judgments  amount  but 
to  $970.  If  this  was  the  extent  of  his  indebtedness  at  the  date 
of  his  deed  to  the  plaintiff,  there  would  be  no  doubt  of  the  suffi- 
ciency of  his  property  to  pay  it  three  times  over.  This  necessa- 
rily leads  to  an  inquiry  into  this  large  judgment,  for  without  this 
judgment  or  debt  is  sustained  the  defendant  has  no  ground  to 
4  WHARTON — 3 
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stand  upon.  The  judgment  is  for  money  due  James  for  wages* 
as  appears  by  the  account  stated  and  which  you  will  have 
out  with  you  and  can  examine.  This  is  the  foundation  of 
the  claim.  The  plaintiff  contends  that  James  had  the  place 
rented  on  the  shares  from  1810,  until  the  date  of  William's  deed, 
and  that  James  did  not  work  for  wages.  This  has  been  a  very 
warmly  contested  point  on  both  sides.  If  the  view  which  the 
court  has  taken  be  correct,  it  is  a  point  that  is  decisive  of  the 
cause  one  way  or  the  other.  To  reach  the  truth  of  the  matter 
we  let  in  all  the  evidence  fully  on  both  sides,  so  that  the  whole 
case  might  come  out  and  be  finally  determined,  if  possible,  and 
an  end  be  put  to  this  inveterate  and  ruinous  litigation  between 
these  two  brothers,  a  contest  which  is  regretted  by  all  their 
friends.  The  defendant's  counsel  have  requested  us  to  charge 
you  upon  some  points  which  have  been  handed  to  the  court.  We 
charge  you  as  we  are  requested  to  do  on  the  1st,  2d,  6th  and  7th 
points.  To  the  3d  point  we  answer:  If  Jacob  Posten  in  1828  at 
the  date  of  the  deed  to  William  had  property  enough  left,  exclu- 
sive of  that  granted  to  William,  beyond  a  doubt,  to  pay  all  his 
debts,  and  such  grant  was  not  intended  to  defraud,  then  the  deed 
would  not  be  void.  But  if  at  that  time  he  had  not  property  left 
exclusive  of  the  land  so  granted  sufficient  beyond  a  doubt  to  pay 
#ori  all  his  debts,  or  if  such  grant  was  made  with  *intent  to 
J  defraud,  then,  and  in  either  case,  the  deed  would  be  void. 
To  the  4th  point.  In  this  case  we  charge  you  that  the  small 
judgment  of  James  and  that  of  Stroud's  executors  are  conclusive 
evidence  of  the  indebtedness  of  Jacob  Posten  to  the  amount  of 
said  two  judgments  at  the  time  he  executed  the  deed  to  William. 
The  judgment  of  James  for  $3311.62  has  been  contested.  This 
judgment  is  situated  differently  from  the  other  two.  The  settle- 
ment between  James  and  the  old  man  by  which  this  sum  is  found 
due  to  James  was  made  after  the  plaintiff's  deed  was  executed 
and  recorded.  William  was  no  party  to  that  settlement  nor  is  he 
bound  by  it.  He  was  at  liberty  on  this  trial  to  show  that  no  part 
of  the  money  was  owing  by  the  old  man  to  James  at  the  time  he 
received  his  deed.  He  was  not  a  party  to  the  judgment  nor  is 
he  bound  by  it.  On  this  trial  we  gave  him  an  opportunity  to 
show  that  the  money  was  not  due  by  his  father  at  the  date  of  the 
deed.  We  also  gave  the  defendant  an  opportunity  to  show  that 
it  was.  If  this  money  was  not  due  at  the  time  plaintiff  got 
the  deed,  then  this  judgment  does  not  invalidate  his  deed.  If  it 
was  due  at  that  time  it  would  invalidate  the  deed.  Whether  this 
money  was  owing  by  the  old  man  to  James  at  this  time  you  will 
decide  from  all  the  evidence.  The  judgment  is  not  conclusive 
that  the  old  man  did  at  that  time  owe  this  money.  On  this  trial 
the  plaintiff  first  had  the  privilege  of  showing  that  this  debt  was 
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not  due.  The  plaintiff  contends  that  it  is  fraudulent  as  to  him. 
This  he  might  now  show.  He  is  not  estopped  by  the  judgment  from 
disproving  the  justice  of  the  claim  as  to  his  rights.  He  might 
have  shown  that  although  the  debt  had  been  a  just  one,  yet  it  had 
been  fully  paid.  He  might  also  show  that  it  ought  not  to  be  paid 
out  of  his  lands  as  a  fund,  or  that  no  money  had  ever  been  due  on 
the  contract  until  after  he  got  his  deed,  and  that  it  was  an  arrange- 
ment to  defeat  his  right  to  this  land  under  the  deed  of  the  father. 
It  would  be  dangerous  in  the  extreme,  if  the  law  were  that  a  gran- 
tor by  a  voluntary  deed  could  give  a  judgment  after  such  grant 
that  would  not  only  bind  him  but  would  also  bind  such  grantee.  A 
judgment  binds  parties  and  privies.  If  a  man  purchases  at  sher- 
iff's sale  and  sees  on  record  that  the  defendant  had  aliened  the  land 
so  purchased  by  him  prior  to  the  judgment  under  which  he  buys, 
he  is  bound  to  know  that  he  runs  the  risk  of  the  title  ;  in  such  case 
the  grantee  is  not  bound  by  the  judgment  but  may  controvert  the 
debt  as  far  as  is  necessary  to  secure  his  rights.  William  never  had 
a  hearing  or  trial  as  to  how  far  he  should  be  affected  by  the  debt. 
It  is  therefore  not  reasonable  that  a  hearing  and  trial  should  be 
denied  him  ;  much  less  is  it  so,  that  he  is  bound  by  it  without  a 
hearing.  If  then  you  believe  that  this  debt  was  not  a  subsisting 
debt  at  the  time  the  plaintiff  received  his  deed  ;  that  James  had  the 
place  rented  on  the  shares,  and  that  the  contract  was  changed  after 
the  plaintiffs  deed,  then  this  judgment  would  not  be  conclusive  evi- 
dence of  the  indebtedness  of  the  old  man  at  the  time  of  his  grant 
*to  the  plaintiff.  If  on  the  other  hand  you  believe  that  r*oz 
this  debt  was  due  at  the  date  of  the  plaintiff's  deed,  then  L 
this  judgment  would  be  valid  and  good  against  this  deed.  In 
answer  to  the  5th  point :  We  have  already  said  that  the  Starbird 
judgment  was  conclusive  evidence  as  to  that  debt  against  the  plain- 
tiff. But  if  the  §3311.62  judgment  is  not  sustained,  how  will  the\ 
matter  stand?  The  Starbird  judgment  together  with  the  small 
judgment  of  James  amounted  to  but  $970.  This  amount  was  in 
the  hands -of  James,  the  administrator  before  and  at  the  time  of  sale. 
His  account  as  settled  shows  a  balance  of  §1021  in  his  hands  from 
the  personal  estate  of  his  father.  All  the  rest  of  the  real  estate 
was  sold  before  the  land  in  dispute  and  brought  $3395.  This  with 
the  balance  on  administration  account  would  amount  to  the  sum  of 
$4416.  If  this  large  judgment  is  not  taken  as  valid  then  there 
would  be  money  enough  raised  on  the  sale  to  have  paid  this  three 
times  over,  with  what  was  in  the  administrator's  hands.  Unless 
this  debt  is  established,  there  would  be  no  legal  pretence  to  sell  this 
land.  All  the  other  land  of  the  deceased  was  bound  for  these  two 
small  judgments.  These  lands  were  sold  and  the  money  made  far 
beyond  their  amount.  Where  then  would  be  the  right  to  sell  this 
land?  That  judgment  was  not  a  lien  upon  this  land,  but  in  the 
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event  that  William's  deed  was  fraudulent  as  to  creditors.  If  this 
large  judgment  is  removed,  the  old  man's  funds  would  have  been  so 
ample  for  the  payment  of  his  debts,  that  fraud  could  not  be  pre- 
sumed from  the  fact  that  William's  deed  was  voluntary.  Not  only 
would  his  estate  have  been  ample,  but  the  amount  of  this  debt  and 
much  more  had  actually  been  raised,  and  was  in  the  hands  of  the 
officers  of  the  court,  by  the  sale  of  these  lands  on  execution  pro- 
cess. Without  this  large  judgment,  we  repeat,  that  as  this  case  is 
circumstanced,  there  could  be  no  pretence  for  selling  this  land. 
The  plaintiff  applied  to  the  court  to  set  aside  the  execution  and  stay 
the  proceedings  on  the  executions  issued  on  the  Starbird  judgment. 
It  is  now  insisted  that  this  made  him  a  party  or  privy  thereto,  so  as 
to  make  such  judgment  conclusive  on  him.  Although  that  judg- 
ment was  conclusive  on  him  as  to  the  debt,  yet  if  they  sold  his  land 
on  jt,  when  they  had  no  legal  right  to  do  so,  that  sale  would  give 
no  title.  Here  his  claim  to  this  land  was  on  record,  and  he  also 
gave  notice  at  the  sale  of  his  right.  Although  he  did  apply  to  the 
court,  his  application  was  denied  him.  He  had  not  then  the  ben- 
efit of  a  jury  trial  on  the  facts  which  constitute  the  merits  of  the 
case.  Why  may  he  not  try  them  now  in  this  ejectment  ?  If  this 
application  estops  him  forever  as  to  his  rights,  it  will  be  giving  as 
much  force  to  the  decision  of  a  court,  made  on  an  application  to  its 
discretion,  as  the  law  gives  to  two  verdicts  and  two  judgments  in 
favor  of  the  same  right  in  ejectments.  I  do  not  think  this  is  the 
law.  If  it  is,  I  am  greatly  mistaken.  If  I  am  mistaken,  I  trust 
I  have  put  my  opinion  so  fully  on  the  record  that  the  party  will 
sustain  no  injury  by  it,  but  can  have  it  corrected  in  a  higher 
court." 

^o,,-.         *The  jury  under  this  charge  found  for  the  plaintiff;  and 
J     the  defendant  took  a  writ  of  error,  and  filed  the  following 
exceptions. 

1.  The  court  erred  in  admitting  testimony  to  invalidate  the  set- 
tlement made  between  James  Posten,  the  above  plaintiff  in   error, 
and  his  father,  Jacob  Posten,  and  the  judgments  confessed  thereon 
by  the  said  Jacob  Posten  to  the  said  James,  as  contained  in   the 
several  bills  of  exception  taken. 

2.  The  court  erred  in  admitting  the  testimony  of  Alexander 
Brown,  Esq. 

3.  The  court  erred  in  admitting  in  evidence  the  record  of  the  suit 
between  James  Posten  and  Conarroe  &  Dickinson. 

4.  The  court  erred  in  so  much  of  their  charge  as  related  to  the 
intent  and  consideration  of  the  deed  from  Jacob  Posten  to  William 
}'osten. 

5.  The  court  erred  in  so  much  of  their  charge  as  related  to 
the  value  of  the  property  and  indebtedness  of  Jacob  Posten  at  the 
time  of  making  the  said  deed. 
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6.  The    court   erred   in   directing  the  jury   to   calculate   from 
parol  evidence  in  the  cause,  the  value  of  Jacob  Posten's  property, 
in   order  to  judge  of  its  sufficiency   or  insufficiency   to  pay   his 
debts ;    the  actual  sale  of  said    property   by   due   course   of  law, 
being   the   best   evidence   and   conclusive   as    to  the  fraud  upon 
creditors. 

7.  The  court  erred  in  all  they  said  in  relation  to  the  alleged  con- 
tracts between  Jacob  Posten  and  James  Posten,  and  the  indebted- 
ness of  the  former  to  the  latter. 

8.  The  court  erred  in  their  answers  to  the  3d,  4th  and   5th 
points  propounded  to  them  by  the  counsel  for  plaintiff  in  error,  and 
should  have  affirmed  the  same. 

Mr.  Porter,  for  the  plaintiff  in  error. — There  are  two  principal 
questions  in  this  case. 

1.  Whether  in  ejectment  by  an    heir  .claiming    unciy.    &   vol- 
untary deed  from  the  ancestor,  against  a  purchaser    al   &neriff's 
sale  under  a  judgment  against  the  legal    representatives  of   the 
grantor,  it  is  competent  for  the   plaintiff  to  go  into    an    investi- 
gation of  the  merits  of  that  judgment,  and  of  other  judgments 
against  the  decedent  to  which  the  proceeds  of  the  sale  have  been 
applied. 

2.  What   is   the   effect  of  a  voluntary  conveyance,  where   the 
grantor  is  indebted  at  the  time. 

1.  The  evidence  shows  that  the  plaintiff  below  and  the  other 
heirs,  had  full  opportunity  to  be  heard  against  the  claim  of 
James  Posten,  and  that  they  were  actually  heard,  and  the  matter 
decided  against  them.  The  plaintiff  then  comes  within  the  rule 
laid  down  in  1st  *Starkie  254,  that  "a  person  who  is  a  T^OT 
party  to  the  proceeding,  or  who  might  have  been  a  party  '- 
to  it,  cannot  show  even  collusion,  to  repel  such  judgment."  Purd- 
ham  v.  Phillips,  Strange  2 ;  Ambler  763 ;  Peake's  Evidence 
63.  William  Posten  was  one  of  the  heirs  ;  and  the  application 
to  open  the  judgment  was  made  at  the  instance  of  "the  heirs" 
generally.  He  held  land  under  Jacob  Posten,  and  was  therefore 
a  privy  to  the  judgment.  It  was  in  evidence  that  he  knew  of  the 
application,  and  inquired  into  its  progress.  He  was  therefore 
bound  by  it.  Sanders  v.  McCracken,  Hardin  260  ;  Sanderson  v. 
Jennings,  1  Marsh.  Rep.  179.  The  cases  which  say  that  a 
judgment  is  not  evidence  against  third  persons,  proceed  on  the 
ground  that  against  such  persons  a  verdict  and  judgment  in  a, 
civil  case  are  no  evidence  whatever.  Peake  72.  This  class 
of  cases  does  not  affect  the  question  of  conclusiveness  when 
admitted.  But  there  are  cases  in  which  a  judgment  against 
third  persons  must  be  given  in  evidence  as  a  foundation  for  cer- 
tain proceedings.  In  such  a  case  it  obtains  its  validity  from  being 
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the  judgment  of  a  court  of  competent  jurisdiction,  and  all  the 
reasoning  on  the  subject  of  conclusiveness  is  applicable  to  it. 
Such  would  seem  to  have  been  the  view  of  the  legislature  in  pass- 
ing the  act  of  1705,  which  declares  that  the  reversal  of  a  judg- 
ment shall  not  affect  the  title  of  a  purchaser  at  sheriff's  sale. 
Under  this  act  it  is  settled,  that  a  purchaser  at  such  sale  is  not 
affected  by  the  irregularity  or  illegality  of  the  judgment.  Hies- 
ter  v.  Fortner,  2  Binn.  140;  Burd  v.  Dansdale,  Id.  80;  Neff 
v.  Barr,  14  S.  &  R.  170;  Jones  v.  Gardner,  4  Watts  417; 
Stiles  v.  Bradford,  4  Rawle  401 ;  Lewis  v.  Smith,  2  S. 
&  R.  142;  Bank  v.  Meaaon,  4  Watts  345;  Bond  v. 
Gardiner,  4  Binn.  281.  So  the  record  of  an  eviction  is  con- 
clusive evidence  against  the  grantor  in  a  deed  containing  a  gen- 
eral warranty,  where  he  has  had  notice  of  the  pendency  of  the 
suit.  Leather  v.  Poultney,  4  Binn.  356 ;  Bender  v.  Fromberger, 
4  Dall.  436 ;  Ives  v.  Niles,  5  Watts  323.  A  person  who  may 
be  prejudiced  by  such  judgment  is  not  without  remedy,  since  he 
may  be  let  into  a  defence  if  he  apply  within  a  reasonable  time. 
Neff  v.  Barr,  14  S.  &  R.  170;  Kalbach  v.  Fisher,  1 
Rawle  323 ;  Durand  v.  Halbach,  1  Miles  46 ;  Reitenbach  v. 
Reitenbach,  1  Rawle  362 ;  Brown  v.  Simpson,  2  Watts  239. 
In  a  scire  facias  on  a  judgment  the  defendant  cannot  go  into 
evidence  to  show  that  the  money  was  not  due.  Cardesa  v.  Humes, 
8  S.  &  R.  68:  Wilson  v.  Hurst,  1  Peters's  C.  C.  Rep. 
441.  Nor  is  this  admissible  on  proceedings  before  two  justices 
of  the  peace  under  the  Act  of  Assembly,  and  certified  into  court 
upon  a  claim  of  property.  Hale  v.  Ilenrie,  2  Watts  143.  In 
Wilson  v.  Watson,  1  Peters's  C.  C.  Rep.  269,  it  was  held  that 
a  plaintiff  need  not  sue  out  a  scire  facias  against  the  heirs  or 
terre-tenants  of  the  debtor,  in  order  to  charge  the  land.  The 
conclusiveness  of  a  judgment  upon  the  facts  contested,  is  also 
shown  by  Marsh  v.  Pier,  4  Rawle  289;  Kilheffer  v.  Herr,  17 
»QRI  *S.  &  R.  322;  Benton  v.  Burgot,  10  Id.  241;  Field 
J  v.  Gibbs,  1  Peters's  0.  C.  Rep.  157 ;  Tarbox  v.  Hays,  6 
Watts  398  ;  Thompson  v.  O'Hanlen,  Id.  493 ;  Hoffman  v.  Coster,  2 
Wharton's  Rep.  471 ;  Homer  v.  Fish,  1  Pickering  439;  McNeal  v. 
Bright,  4  Mass.  Rep.  300 ;  Loring  v.  Bridge,  9  Id.  124 ;  Pickena 
v.  Fairfield,  11  Id.  228.  It  will  be  said,  however,  that  evidence  is 
admissible  to  prove  fraud  and  collusion.  The  leading  authority 
on  this  point  is  Fermor's  Case,  3  Rep.  77,  which,  however,  con- 
fines the  rule  to  a  case  of  collusion  where  the  person  affected 
could  not  be  heard  either  as  party  or  privy  to  the  original  pro- 
ceedings. In  McDonald  v.  Mulhollan,  5  Watts  174,  it  was 
held,  that  a  judgment  on  a  mortgage  could  be  avoided  collaterally 
only  for  collusion.  The  tendency  of  the  decisions  for  many  years 
past  has  been  to  refer  all  claims  for  relief  against  judgments,  whe- 
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ther  obtained  fraudulently,  or  where,  as  in  the  present  case,  the 
question  was  as  to  the  quantum  of  the  debt,  to  the  court  in  which 
judgment  was  entered.  Arnold  v.  Gorr,  1  Rawle  223.  Here 
William  Posten  was  a  party  or  privy  to  the  proceedings  in  the 
legal  understanding  of  those  terms.  The  judgment  under  which 
the  property  was  sold  was  that  of  Starbird,  and  the  judgment  which 
they  were  permitted  to  contest  was  that  of  James  Posten.  The  tes- 
timony offered  and  admitted  was  not  calculated  to  establish  fraud 
or  collusion,  and  the  defendant  below  was  compelled  to  go  into  an 
investigation  and  defence  of  his  judgment  after  the  lapse  of  ten 
years  from  its  date. 

2d.  The  deed  to  William  Posten  was  voluntary,  that  is  without 
valuable  consideration  to  the  grantor,  and  consequently  in  Jacob 
Posten's  state  of  indebtedness,  as  shown  by  the  testimony,  void  as 
to  creditors.  A  voluntary  deed  by  a  person  indebted  at  the  time,  to 
any  amount,  is  fraudulent  and  void  as  to  prior  creditors,  merely 
upon  the  ground  that  he  was  so  indebted.  Ridgway  v.  Underwood, 
4  Wash.  C.  C.  Rep.  137.  Where  a  person  who  is  indebted  makes 
a  voluntary  settlement,  it  is  clearly  void  as  to  his  creditors,  by  stat- 
ute of  13  Eliz.  And  Lord  Hardwicke  has  said,  "  I  have  hardly 
known  one  case  where  the  person  conveying  was  indebted  at  the 
time  of  conveyance  that  has  not  been  deemed  fraudulent."  Russel 
v.  Hammond,  1  Atk.  15 ;  3  Cruise  s  Dig.  376.  The  intent  "  to 
hinder,  delay  and  defraud  creditors,  &c.,"  will  be  presumed  from 
the  circumstance  of  the  party  conveying  being  indebted.  N.  A. 
Land  Co.  v.  Gilmore.  1  Peters's  C.  C.  Rep.  464.  Now  what  was 
Jacob  Posten's  situation,  when  this  deed  was  made  ?  Besides  his 
small  debts,  he  owed  the  debt  on  which  the  Starbird  judgment  was 
founded,  and  also  the  debt  to  James  Posten,  which  a  subsequent 
judicial  sale  of  the  whole  property  he  had  when  the  deed  was  made 
did  not  satisfy.  Yet  the  judge  charged  the  jury  that  the  first  mat- 
ter for  them  to  consider  (after  being  satisfied  that  the  deed  was  vol- 
untary) was,  whether  Jacob  Posten  had,  when  he  made  *the  r*oa 
deed,  property  sufficient  to  pay  his  debts  ;  and  recapitulated  •• 
to  them  the  parol  calculations  made  by  the  witnesses  as  to  its  value, 
from  which  they  were  to  decide.  If  they  were  satisfied  he  was 
able,  they  need  go  no  farther.  And  they  did  not.  In  this  there 
was  a  manifest  error.  Mr.  Atherley,  in  his  learned  work  on  mar- 
riage settlements,  p.  217,  answers  the  question,  "  can  a  prior  cred- 
itor set  aside  a  voluntary  settlement  without  regard  to  the  amount 
of  his  debt?"  in  the  affirmative,  and  says,  "Indeed  it  would  be 
absurd  to  make  the  amount  of  the  debt  the  criterion  by  which  to 
judge  of  the  fraudulency  or  bona  fides  of  the  settlement.  Nor  do 
I  find  a  single  case  in  which  it  was  done.  On  the  contrary,  in  all 
the  cases  I  meet  with,  a  voluntary  settlement  has  been  uniformly 
considered  as  void  against  a  prior  creditor,  without  at  all  regarding 
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the  amount  of  his  debt.  If  the  settlement  stands  in  the  way  of  his 
recovering  his  debt  it  is  fraudulent  and  void."  Chancellor  Kent, 
reviewing  in  Read  v.  Livingston, 3  John.  Ch.  Rep.  490,  all  the  de- 
cisions, says,  "All  the  cases  assume  the  position  to  be  undeniable, 
that  the  husband  must  not  be  indebted  at  the  time  of  the  settlement. 
They  leave  no  possible  doubt  on  the  point  f  and  he  refers  to  Wal- 
ker v.  Burrowes,  1  Atk.  93  ;  Beaumont  v.  Thorpe.  1  Ves.  21  ;  Lord 
Townsend  v.  Windham,  2  Id.  1 ;  in  regard  to  which  he  says,  "  Lord 
Hardwicke  expressed  himself  in  the  most  explicit  and  decided  man- 
ner. He  said  that  he  took  it  that  a  man  '  actually  indebted,  and 
conveying  voluntarily,  always  meant  to  defraud  his  creditors.'  I 
understand  him  to  mean  here  that  this  was  the  conclusion  of  law, 
not  to  be  gainsayed."  Further  he  says,  that  "  another  Master  of 
the  Rolls  had  before  said  in  Taylor  v.  Jones,  2  Atk.  600,  that  the 
circumstances  of  the  settler  at  the  time  of  the  settlement  were  not 
material,  except  as  to  the  question  of  actual  intentional  fraud,  and 
that  intention  we  know  is  never  the  inquiry  in  respect  to  the  de- 
mands of  prior  creditors."  And  finally,  after  reviewing  all  the 
cases,  he  says — "  The  conclusion  from  the  cases  is  that  if  the  party 
be  indebted  at  the  time  of  the  voluntary  settlement,  it  is  presumed 
to  be  fraudulent  in  respect  to  such  debts  ;  and  no  circumstances  will 
permit  those  debts  to  be  affected  by  the  settlement,  or  repel  the  legal 
presumption  of  fraud.  The  presumption  of  law  in  this  case  does 
not  depend  upon  the  amount  of  the  debts,  or  the  extent  of  the  pro- 
perty in  settlement,  or  the  circumstances  of  the  party.  There  is 
no  such  line  of  distinction  set  up  or  traced  in  any  of  the  cases. 
The  attempt  would  be  embarrassing,  if  not  dangerous  to  the  rights 
of  creditors,  and  prove  an  inlet  to  fraud.  The  law  has  therefore 
wisely  disabled  the  debtor  from  making  any  voluntary  settlement  of 
his  estate  to  stand  in  the  way  of  his  existing  debts."  It  is  true  that 
it  has  been  decided  by  this  court  that  the  phrase  "  indebted  at  the 
time,"  should  be  taken  with  some  limitation,  and  could  not  mean  a 
man  indebted  for  a  night's  lodging,  or  a  hat.  Mateer  v.  Hissim,  3 
*  I  an  P-  &  W.  162.  But  here  the  creditors  at  the  *time  of  the  deed 
J  could  not  make  their  debts  out  of  the  whole  property,  includ- 
ing this  in  dispute.  They  took  the  only  course  the  law  allowed,  viz., 
had  it  judicially  sold  ;  and  the  whole  proceeds  of  the  sale  did  not 
reach  to  satisfy  the  judgment  of  James  Posten.  Now  in  Thompson  v. 
Dougherty,  12  S.  &  R.  454-5,  Judge  Duncan  says,  "  It  is  an  ob- 
vious consequence,  that  if  a  man  who  is  indebted  conveys  away  his 
estate,  and  defeats  the  existing  debt,  this  is  fraudulent."  Again : 
"  Where  there  is  a  voluntary  settlement  and  indebtedness  at  the 
time,  and  the  recovery  of  these  debts  is  delayed,  hindered  or 
defeated,  such  settlement  is  fraudulent  and  void,  and  the  avoidance 
of  it  on  account  of  such  indebtedness  lets  in  the  subsequent  cred- 
itors on  the  property  to  satisfy  their  debts." 
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Mr.  Hepburn,  and  Mr.  Ihrie,  for  the  defendant  in  error. — The 
evidence  abundantly  shows,  that  at  the  date  of  the  conveyance 
Jacob  Posten  was  free  from  debt.  The  defendant  was  obliged  to 
go  into  the  consideration  of  the  judgment  obtained  by  him,  in  the 
attempt  to  prove  its  priority  to  the  plaintiff's  deed,  and  therefore 
we  were  authorized  to  investigate  its  fairness.  The  opinion  of  the 
court  in  Hoffman  v.  Coster,  2  Whart.  Rep.  473,  and  other  cases, 
shows,  that,  though  a  judgment  cannot  be  inquired  into,  yet  it 
will  not  be  allowed  to  operate  to  the  prejudice  of  third  persons. 
William  Posten  was  neither  party  nor  privy.  He  had  no  day  in 
court.  We  do  not  question  the  authority  of  the  judgment,  but 
the  alleged  fact  of  the  consideration.  There  are  many  cases  to 
show  that  judgments  may  be  inquired  into  for  fraud,  collusion  and 
want  of  consideration.  Barr  v.  Gratz,  4  Wheat.  213;  Musser  v. 
Strickland,  17  S.  &  R.  360 ;  Hall  v.  Hammond,  2  Watts  354  ; 
Townserid  v.  Kerns,  Id.  180 ;  Read  v.  Lawton,  Id.  50 :  1  Phillips 
Ev.  261 ;  Borden  v.  Fitch,  15  Johns.  137  ;  Riddle  v'.  Murphy,  7 
S.  &  R.  230 ;  Cowan  v.  Getty,  5  Watts  531.  The  plaintiff  had 
nothing  to  do  with  the  application  to  open  the  judgment.  The 
evidence  shows  that  it  was  made  on  behalf  of  the  other  heirs.  In 
Nace  v.  Hollenback,  1  S.  &  R.  548,  the  court  went  into  an  inquiry 
who  were  the  real  parties.  In  Brown  v.  Simpson,  2  Watts  233, 
the  principle  was  decided,  that  even  if  he  had  made  application, 
he  would  not  have  thereby  become  a  party  to  the  record.  In  Glas- 
sel  v.  Wilson,  4  Wash.  C.  C.  Rep.  59,  Judge  Washington  refused 
to  let  a  person  claiming  by  an  adverse  title  to  come  in  and  connect 
himself  in  any  way  with  the  case.  Ulrich  v.  Voneida,  1  P.  &  W. 
245 ;  Reinhart  v.  Keenbartz,  6  Watts  93. 

2.  The  cases,  both  American  and  English,  show  that  a  voluntary 
conveyance  may  be  good,  although  the  grantor  was  indebted  at  the 
time,  if  the  indebtedness  bore  only  a  small  proportion  to  the 
amount  of  his  estate ;  2  Hovenden  on  Frauds  74,  note  42,  where 
the  *  American  cases  are  collected,  Id.  76,  336  ;  Thomson  r*A-\ 
v.  Dougherty,  12  S.  &  R.  457  ;  Mateer  v.  Hissim,  3  P.  &  L  ' 
W.  160.  Here  the  evidence  proved  abundantly,  that  Jacob  Posten 
was  comparatively  wealthy  when  he  made  the  conveyance.  At  the 
lowest  valuation  he  was  worth  six  or  seven  thousand  dollars.  It 
is  a  hard  and  strange  doctrine  to  say  that  a  man  worth  that  amount 
of  property,  and  indebted  to  the  extent  of  only  $900  cannot  advance 
a  son  to  the  value  of  §500.  Judge  Banks,  in  his  charge  to  the 
jury,  uses  the  very  language  of  the  court  in  Chambers  v.  Spencer, 
5  Watts  404.  In  Salmon  v.  Bennett, -1  Conn.  Rep.  525,  it  was 
held,  that  a  conveyance  may  be  good,  although  there  are  existing 
creditors.  The  judgment  of  James  Posten  was  certainly  a  volun- 
tary one ;  and  between  volunteers  the  first  in  time  will  be  pre- 
ferred. 
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Mr.  Meredith,  in  reply. 

1.  The  plaintiff  certainly  stood  in   the   relation  of  privy  to  the 
judgments,  as  heir  to  Jacob  Posten.     Here  there  was  no  collusion 
alleged,  and  therefore  many  of  the  cases  cited  on  the  other  side  do 
not  apply.     In  a  case  of  alleged  imposition  merely,  strangers  can- 
not interfere.     It  is  said  that  the   defendant  himself  went  behind 
the  judgment,  and  therefore  the  plaintiff  was  authorized  to  impeach 
it.     It  is  every  day's   experience,  that  the  foundation  of  a  judg- 
ment is  inquired  into,  where  the  declaration  does  not  state  precisely 
the  cause  of  action,  but  the  judgment  is  not  the  less  conclusive  in 
respect  to  the  points  decided.     The  plaintiff  here  stood  by,  at  all 
events,  and  saw  the  money  arising  from  the  sale  of  the  land  of  the 
intestate  distributed,  and  this  was  a  fraud  upon  the  executor  of 
Stroud. 

2.  The  true  question  is,  was  the  voluntary  conveyance  to  the 
plaintiff  good  against  the  estate  of  Stroud.     We  say  that  he  was 
indebted  to  an  extent  which,  if  the  sheriff's  sale  is  to  be  taken  as 
any  test  of  the  value  of  the  property,  rendered  him  insolvent.      If 
it  was  not  competent  for  the  plaintiff  to  go  into  evidence  to  impeach 
James  Posten's  judgment,  there  is  no  question  left,  since  the  in- 
debtedness was  sufficient,  according  to  all  the  authorities,  to  invali- 
date the  conveyance.     But  supposing  the  debt  to  James  to  be  sub- 
sequent, yet  the  previous  claims  were  sufficient.     The  rule  in  Eng- 
land is,   that  as  respects  prior  creditors,   every  conveyance  is  a 
fraud.     The  only  way  is  to  secure  the  debt  by  mortgage  or  to  pay 
it  off.     The  case  of  Geiger  v.  Welsh,  1    Rawle  349,  affirms   the 
English  doctrine,  that  creditors  are  entitled  to  set  aside  a  voluntary 
conveyance   without  reference  to   the   value  of    the  estate.     The 
policy  of  the  law  is  to  prevent  injury  to  creditors  ;  and  the  only 
way  to  accomplish  this  is  to  declare  all  such  conveyances  void.   If 
a  parent  wishes  to  provide  for  a  child,  he  should  either  pay  off  his 
debts,  or  secure  them  in  some  way. 

„. .  * ,     *The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  rule  laid  down  by  the  court  below 
in  relation  to  voluntary  settlements  by  persons  indebted  at  the  time, 
is  that  which  has  uniformly  obtained  in  Pennsylvania,  as  well  as  in 
some  other  states  of  the  Union,  and  is  not  without  countenance  in 
later  times,  even  from  the  English  courts  of  common  law.  The 
strict  doctrine  of  the  English  Court  of  Chancery,  adopted  in  New 
York  and  several  other  states,  that  if  a  person  be  indebted  at  the 
time,  a  voluntary  settlement  is  fraudulent  and  void  against  existing 
creditors,  unless  their  debts  be  first  paid  or  secured  by  mortgage, 
has  proved  too  severe  to  be  generally  received.  See  the  note  to  2 
Kent's  Com.  442,  last  edition,  where  the  doctrine  is  examined  and 
the  cases  are  referred  to.  The  point  has,  however,  too  often  been 
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settled  here  to  admit  of  contest  now,  even  supposing,  which  I  am 
not  inclined  to  admit,  that  the  strict  rule  is  as  well  adapted  to  the 
situation  and  policy  of  our  country.  In  Blair  McClenachan's  case, 
2  Yeates  503,  Smith,  J.,  says,  a  man  must  have  an  ample  estate  at 
the  time  he  makes  voluntary  conveyances  of  a  large  part  of  it  to 
his  children:  so  that  if  he  be  in  debt  at  the  time,  his  creditors  may 
not  thereby,  in  the  common  course  of  dealing,  have  the  security  of 
their  debts  rendered  precarious.  In  Mateer  v.  Hissim,  3  P.  & 
W.  164,  it  is  said  by  Huston,  J.,  in  delivering  the  opinion  of  the 
court,  that  the  st.  13  Eliz.  c.  5,  does  not  render  void  a  conveyance 
made  by  a  man,  simply  because  he  is  indebted.  There  must  be  a 
debt  bearing  some  proportion  to  the  property  retained,  which  may 
render  its  payment  doubtful.  In  Chambers  v.  Spencer,  5  Watts 
410,  the  point  again  arose,  and  it  was  held,  that  the  mere  circum- 
stance of  a  father  being  indebted  at  the  time  he  made  a  voluntary 
conveyance  to  a  child,  did  not  render  such  conveyance  fraudulent 
and  void  under  the  stat.  13  Eliz.,  if  he  had  other  property  at  the 
time  sufficient  beyond  a  doubt  to  pay  his  debts.  This  was  the  doc- 
trine laid  down  by  the  court  below  in  their  charge  to  the  jury  in  the 
present  case,  and  is  in  our  opinion  the  established  law  in  this  state 
in  relation  to  volunt  :,-y  settlements  by  persons  indebted. 

Another  error  assigned  is,  that  the  court  below  allowed  the 
plaintiff  to  go  into  evidence  that  no  debt  from  the  father  to  James 
Posten  existed  when  the  settlement  took  place  between  them  on  the 
27th  January  1829,  on  which  judgment  was  confessed  of  the  26th 
March  1832.  The  defendant  insists  that  this  judgment  is  con- 
clusive evidence  of  the  debt,  for  which  it  was  rendered ;  but  if  this 
be  so,  the  plaintiff's  land  might  be  sold  under  a  judgment  confessed 
subsequently  to  his  deed  for  a  debt  alleged  to  be  prior,  although  he 
could  prove  that  the  deed  was  feigned,  and  the  judgment  covinous 
and  fraudulent  as  to  him.  This  is  certainly  not  the  rule  of  law,  nor 
of  justice.  If  a  judgment  between  other  persons  be  given  in  evi- 
dence to  affect  the  rights  of  a  third  person,  neither  party  nor  privy 
to  the  *judgment,  he  may  show  that  it  was  set  on  foot  by  r^io 
covin,  and  thus  avoid  it.  The  plaintiff  here  was  neither  party  *- 
nor  privy  in  respect  of  land  which  he  held  by  a  previous  deed  from 
the  father.1 

The  defendant  on  the  trial  gave  in  evidence,  that  on  the  20th 
January  1832,  a  motion  was  made  to  open  the  judgment  No.  73  of 
January  Term.  1829,  James  Posten  v.  Jacob  Posten,  for  $3311.62, 
with  interest,  and  let  the  defendant's  heirs  into  a  defence,  on  which, 
on  the  24th  March  1832,  the  counsel  for  the  heirs  entered  a  rule  to 

1 1|  In  general  only  parties  and  privies  to  ajudgment  are  concluded  thereby : 
Chandler's  Appeal.  11  W.  N.  C.  421  ;  but  see  Postens  v.  Postens,  3  W.  &  S. 
127,  and  as  to  creditors  :  Sheetz  v.  Hanbest,  31  Smith  100,  and  cases  cited.  || 
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take  depositions,  which  rule  was  discharged  on  the  14th  of  Decem- 
ber 1832.  The  plaintiff  subsequently  offered  William  Brown  to 
prove  by  whom  the  application  to  open  the  judgment  was  made,  and 
that  the  plaintiff  had  nothing  to  do  with  it;  and  his  admission  is 
now  assigned  for  error. 

It  is  contended,  that  as  William  Posten  was  one  of  the  sons  and 
heirs  of  Jacob  Posten,  this  rule  and  the  decision  of  the  court  upon 
it,  estop,  him  from  showing  that  he  was  not  in  any  wise  participator 
in  the  proceeding.  Supposing  that  it  might  estop  him  as  heir,  yet 
he  stood  at  the  time,  and  now  claims,  not  as  heir,  but  as  alienee,  by 
a  deed  prior  to  the  judgment,  and  this  right  he  would  not  be  pre- 
cluded from  asserting  by  a  proceeding  conducted  in  another  capacity. 
The  heirs  might  have  objections  to  the  judgment,  because  it  would 
affect  the  assets  coming  to  them,  and  they  might  on  that  ground 
alone  move  to  set  aside  the  judgment  altogether ;  but  the  plaintiff 
as  alienee  was  not  interested  in  setting  the  judgment  altogether 
aside ;  it  might  remain  in  force  between  the  parties  and  their  repre- 
sentatives, and  yet  as  to  his  land  be  covinous  and  ineffectual. 

It  is  not  easy  to  see  what  influence  this  proceeding  could  properly 
have  in  the  present  ejectment,  unless  as  an  argument  t-hat  an  appli- 
cation to  set  aside  the  judgment  having  failed,  the  plaintiff's  present 
allegations  and  evidence  against  it,  possessed  less  weight  with  the 
jury  than  they  otherwise  would  have  had.  But  whether  that  or 
any  other  inference  could  be  drawn  from  the  proceeding,  the  plain- 
tiff had  a  right  to  rebut  it,  by  showing  it  was  at  the  instance  of  other 
heirs,  and  that  he  was  not  concerned  in  it. 

The  defendant,  on  the  trial,  also  gave  in  evidence,  that  on  the 
21st  January  1833,  the  plaintiff,  William  Posten,  obtained  a  rule 
to  show  cause  why  the  writ  of  venditioni  exponas  on  which  the 
sheriff  sold  the  tract  in  dispute,  should  riot  be  set  aside,  and  the 
levy  made  on  the  fieri  facias  on  the  property  claimed  by  William 
Posten,  which  rule  was  afterwards  discharged.  The  defendant 
contended  that  this  proceeding  made  William  Posten  a  party  or 
privy,  so  as  to  make  the  judgment  conclusive  on  him.  This  posi- 
tion appears  to  me  to  be  entirely  misconceived,  and  that  on  the 
contrary  the  plaintiff,  in  his  character  of  alienee,  had  merely  mis- 
taken his  remedy,  in  applying  to  the  court  to  set  aside  the  vendi- 
tioni and  levy.  He  could  not  in  this  way  have  the  question  of  title 
to  the  land  in  dispute  determined,  and  it  is  the  constant  practice 
*J.41  °^  ^ne  court  to  refuse  to  *entertain  a  motion  of  this  kind  by 
one  who  is  not  a  party  or  privy  to  the  judgment,  but  a  third 
person  claiming  by  title  paramount  to  the  judgment  and  execution, 
and  to  leave  the  parties  to  their  ejectment.  This  was  decided  in 
Glascock's  Adm'r  v.  Wilson's  Adm'r.,  2  Wash.  C.  C.  Rep.  59,  where 
there  was  a  rule  to  show  cause  why  the  levy  arid  sale  of  land  on 
venditioni  exponas  should  not  be  set  aside.  The  parties  applying 
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to  the  court  connected  themselves  with  the  proceedings  only  by 
showing  title  to  the  land,  and  that  it  was  better  than  that  of  the 
defendant  in  the  execution.  "But,"  said  Washington,  J.,  "is  this 
an  inquiry  proper  for  the  court  to  enter  upon  under  the  rule  ?  Is 
it  competent  to  this  court  to  decide  such  a  question  ?  We  think 
not.  In  cases  like  the  present  or  where  they  are  complicated,  and 
particularly  if  there  be  contradictory  evidence,  we  should  think  it 
most  proper  to  leave  the  parties  to  contest  their  rights  in  a  more 
regular  course  of  proceeding  on  the  law  or  equity  side  of  the  court." 
It  must  be  presumed,  therefore,  that  the  court,  in  discharging  this 
rule  in  the  case  before  us,  did  so  because  the  application  was  irreg- 
ular, and  they  could  not  legally  entertain  it ;  and  that  so  far 
from  deciding  anything  which  bound  the  plaintiff',  they  expressly 
refused  to  hear  the  matter.  It  would  therefore  be  extremely 
unjust  to  give  it  an  operation  against  the  plaintiffs  claim  in  this 
ejectment. 

It  is  further  alleged  that  the  court  erred  in  directing  the  jury  to 
calculate  from  parol  evidence  in  the  case  the  value  of  the  grantor's 
property,  whereas  the  actual  sale  by  process  of  law  was  the  best 
evidence  of  the  value,  and  conclusive.  In  this,  however,  we  think 
the  court  were  right.  It  is  the  value  of  the  remaining  property  at 
the  time  of  the  conveyance  which  is  in  question,  and  of  this,  a 
sheriff's  sale  some  five  or  six  years  afterwards  is,  as  the  court  below 
stated,  evidence,  and  strong  evidence  of  its  value  at  the  time  of  the 
deed  and  time  of  sale.  It  is  obvious,  however,  that  it  is  not  con- 
clusive, because  the  value  may  have  materially  changed  in  the  mean- 
time, from  the  fluctuations  of  the  currency,  and  other  circum- 
stances, as  well  as  because  sheriffs  sales  are  often  below  the  market 
value.  The  price  bid  at  the  sheriff's  sale  therefore  ought  to  be  open 
to  explanation. 

The  record  of  the  suit  by  James  Posten  against  Conarroe  & 
Dickerson  was  offered  by  the  plaintiff  to  show  that  the  defendant 
had  dealt  with  the  property  on  the  farm  as  his  own,  and  that  he 
employed  the  team  in  hauling  ship-timber  for  Conarroe  &  Dickerson, 
for  the  price  of  which  he  brought  suit  against  them.  For  this  pur- 
pose the  record  was  a  link  in  the  chain  of  evidence,  going  to  show 
the  acts  and  conduct  of  James  Posten  in  managing  the  farm  on  his 
own  account,  and  is  the  best  evidence  to  show  a  demand  in  that 
capacity  against  one  for  whom  he  worked. 

Judgment  affirmed. 

Cited  by  Counsel,  7  Barr  480  ;  1  Jones  403 ;  2  Id.  113  ;  7  Harris  127 ;  12 
Casey  387 ;  1  P.  F.  Smith  458 ;  H  13  Id.  119 ;  25  Id.  477  ;  12  W.  N.  C.  114.l| 

Cited  by  the  Court,  6  W.  &  S.  100 ;  7  Harris  252. 

See  also  3  Whart.  406  ;  1  Harris  586  :  9  Id.  500 ;  2  Grant  448 :  3  Wright 
499;  8  Id.  43;  14  Id.  65. 
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Orner  against  Hollman. 

IN  ERROR. 

In  an  action  against  a  constable  for  taking  a  horse  alleged  to  belong  to  the 
plaintiff',  upon  an  execution  against  A.,  in  whose  possession  the  horse  was 
at  the  time  of  the  execution  by  the  permission  of  the  plaintiff,  it  was 
held,  that  evidence  was  admissible  on  the  part  of  the  plaintiff  to  prove  that 
he  had  some  time  previous  to  the  levy  declared  to  A.  that  he  intended  to 
take  the  horse  from  him,  and  that  A.  did  not  deny  his  right  to  do  so. 

ERROR  to  the  Court  of  Common  Pleas  of  Chester  County. 

Frederick  Hollman  brought  an  action  of  trespass  in  the  court 
below  against  Lewis  Orner,  a  constable,  to  recover  damages  for 
taking  a  horse,  the  property  of  the  plaintiff,  which  had  been 
levied  upon  by  the  defendant,  by  virtue  of  an  execution  against 
one  Massey. 

From  the  evidence  given  on  the  trial  it  appeared  that  in  the  year 
1834,  an  execution  was  issued  in  a  suit,  wherein  one  Olwine  was 
plaintiff,  and  James  Massey  defendant;  it  was  placed  in  the  hands 
of  Orner  ;  by  virtue  of  which  Orner  levied  on  the  horse  in  dispute. 
At  the  time  of  the  levy  the  horse  was  in  possession  of  James  Mas- 
sey, and  had  been  so  for  some  weeks,  but  Massey  informed  the  con- 
stable at  once  that  the  horse  belonged  to  Hollman.  The  horse  was 
afterwards  sold  under  the  execution,  notice  being  given  at  the  sale 
that  it  belonged  to  Hollman.  Much  evidence  was  then  given  for 
the  purpose  of  showing  that  the  horse  had  been  purchased  by  Mas- 
eey  in  a  trade  with  one  Rimes  about  two  weeks  before  the  levy  ; 
that  the  consideration  given  for  said  horse  was  a  mare,  the  property 
of  Hollman,  which  he  had  authorized  Massey  to  trade  for  the  horse 
in  question ;  that  after  the  bargain  the  horse  continued  in  posses- 
sion of  Massey  up  to  the  time  of  the  levy ;  Hollman  having  agreed 
that  Massey  should  continue  to  keep  the  horse  for  his  use,  and  that 
Massey  always  recognised  the  right  of  property  of  the  horse  in 
Hollman.  Among  other  testimony  offered  for  this  purpose,  the 
plaintiff's  counsel  offered  to  prove  by  Samuel  Hollman,  that  before 
the  levy  the  plaintiff  threatened  to  take  the  horse  away  from  James 
*4fi~l  *Massey,  unless  he  used  him  better.  To  this  the  defend- 
ant's counsel  objected,  and  took  exceptions  to  the  opinion 
of  the  court,  overruling  his  objection.  Whereupon  Samuel  Hollman 
testified  as  follows  :  "  It  was  considerably  before  the  levy  ;  it  was  in 
the  road  between  the  blacksmith's  shop  and  our  house.  Frederick 
(namely  Frederick  Hollman)  and  I  were  coming  down  the  road,  and 
Massey  was  going  up.  He  observed  that  the  horse  looked  thin. 
He  (Frederick)  told  him  (Massey)  that  if  he  did  not  take  better 
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care  of  the  horse,  he  would  take  him  home.     He  allowed  that  he 
had  been  fox-hunting  him  too  hard." 

A  verdict  was  found  for  the  plaintiff,  and  a  writ  of  error  taken 
by  the  defendant,  who  assigned  for  error  the  admission  of  the  tes- 
timony of  Samuel  Hollman. 

Mr.  W.  L.  ffirst,  for  the  plaintiff  in  error. 

Mr.  DilUnyham,  for  the  defendant  in  error,  having  cited  Babb  v. 
Clemson,  10  S.  &  R.  427,  was  stopped  by  the  court. 

PER  CURIAM. — The  defendant  founded  his  justification  on  the 
possession  of  Massey,  the  debtor,  as  evidence  of  property.  In  this 
respect  there  can  be  no  difference  between  the  possession  of  a  chat- 
tel and  the  possession  of  land,  which  has  always  been  open  to  ex- 
planation by  declarations  of  the  party  connected  with  an  act  of 
apparent  ownership.  At  a  period  considerably  anterior  to  the  levy, 
the  plaintiff,  for  a  supposed  abuse  of  what  he  claimed  to  be  his  pro- 
perty, had  declared  to  Massey,  then  on  the  horse's  back,  that  he 
intended  to  deprive  him  of  the  possession ;  and  Massey  did  not 
resist  his  right  to  do  so.  It  is  too  clear  for  argument  that  this  was 
a  circumstance  to  go  to  the  jury. 

Judgment  affirmed. 
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Philadelphia,  Wilmington,  &c.,  Railroad  Co. 
against  Trimble. 

CERTIORARI. 

An  Act  of  Assembly  incorporating  a  railroad  company,  authorized  them 
to  enter  upon  the  land  of  private  persons,  for  the  purpose  of  laying  out  the 
road,  and  to  take  possession  of  so  much  as  should  be  necessary  for  construct- 
ing the  road.  It  also  declared  that  if  the  parties  could  not  agree  as  to  the 
value  of  the  land,  &c.,  the  Court  of  Common  Pleas  should  appoint  twelve 
persons  to  value  the  same,  who  should  take  an  oath,  <fec.,  justly  and  im- 
partially to  value  the  same,  taking  into  consideration  the  advantages  as  well 
as  the  disadvantages  arising  from  the  road,  and  who  should  make  a  report 
within  a  certain  time.  By  another  section  it  was  made  the  duty  of  the 
company  to  provide  and  keep  in  repair  a  suitable  passage  across  the  road 
•whenever  the  railroad  should  intersect  a  farm.  On  a  petitition  praying  the 
court  to  appoint  persons  to  assess  the  damage  sustained  by  the  petitioner,  in 
consequence  of  the  occupation  of  a  part  of  his  hind  by  the  railroad,  it  was 
held,  1.  That  it  was  not  necessary  for  the  jury  to  return  a  valuation  of  the 
land  occupied,  nor  of  the  materials  taken  in  the  construction  of  the  road,  or 
of  the  sum  allowed  for  other  injuries.  2.  That  it  was  not  necessary  for  them 
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to  «tate  the  quantity  of  land  taken  for  the  roud,  nor  to  give  a  description  of 
the  same.  3.  That  the  jury  had  no  right  to  include  any  claims  for  bridges  ; 
and  therefore  that  the  report  was  bad  in  assessing  damages  to  the  petitioner 
for  a  bridge  for  the  use  of  the  premises. 

THIS  was  a  certiorari  to  the  Court  of  Common  Pleas  of  Dela- 
ware County,  to  remove  the  proceedings  in  the  matter  of  the  peti- 
tion of  Lewis  Trimble  for  a  jury  to  assess  the  damages  done  to  his 
land  by  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company. 

By  the  eleventh  section  of  the  act  of  the  legislature  of  Pennsyl- 
vania, passed  on  the  2d  of  April  1831,  to  incorporate  "  The  Phila- 
delphia and  Delaware  County  Railroad  Company,"  the  name  of 
which  was  afterwards  changed  to  "  The  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company,"  it  was  declared  "  That  it  shall 
and  may  be  lawful  for  the  said  company,  their  officers,  engineers  and 
agents,  to  enter  upon  any  lands  for  the  purpose  of  exploring, 
surveying  and  locating  the  route  of  the  said  railroad,  doing  thereto 
no  unnecessary  damage  ;  and  when  the  said  route  shall  be  deter- 
mined by  the  said  company,  it  shall  be  lawful  for  the  said  company, 
their  agents,  officers,  engineers,  contractors  and  servants,  at  any 
time  to  enter  upon,  take  possession  of  and  use  such  land;  and  also 
to  take  from  any  land  in  the  neighborhood,  gravel,  stone,  wood  and 
other  materials  for  the  purpose  of  constructing  and  maintaining 

*48] 


such  railroad,  subject,  however,  to  such  a  compensation  as 
said  company  may  have  agreed  to  pay  therefor,  or  as  shall 


be  ascertained  in  the  manner  hereinafter  respectively  directed." 

The  twelfth  section  enacted,  "  That  when  the  said  company  can- 
not agree  with  the  owner  or  owners  of  such  required  land  for  the 
purchase  thereof,  or  for  the  damages  sustained  by  such  owner  or 
owners,  or  as  to  the  compensation  to  be  paid  to  the  owner  or  own- 
ers of  any  sand,  gravel,  stone,  wood  or  other  material  taken  for 
the  purpose  aforesaid,  or  where  by  reason  of  legal  incapacity  or 
absence  of  any  such  owner  or  owners,  no  such  agreement  or  pur- 
chase can  be  made,  the  Court  of  Common  Pleas  for  the  proper 
county,  on  application  thereto  by  or  on  behalf  of  either  party,  and 
at  the  costs  and  charges  of  said  company,  shall  nominate  and  ap- 
point twelve  discreet  and  disinterested  persons  of  the  said  county, 
and  shall  issue  a  precept  to  the  sheriff  of  the  said  county,  to  sum- 
mon the  said  twelve  persons,  to  meet  on  the  land  so  required,  or 
from  whence  the  said  materials  shall  or  may  be  taken,  at  a  day  to  be 
expressed  in  the  warrant,  not  less  than  ten  nor  more  than  twenty 
days  thereafter  ;  and  the  sheriff  upon  receiving  the  said  warrant, 
shall  forthwith  summon  the  said  twelve  persons,  and  shall  give  at 
least  eight  days  notice  to  the  respective  parties ;  and  the  said 
sheriff  shall  attend  at  the  time  and  place  named  in  the  warrant, 
and  when  nine  or  more  of  the  said  persons  shall  have  appeared, 
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shall  in  the  case  of  land  so  required,  administer  to  each  of  them 
an  oath  or  affirmation,  'that  he  will  faithfully,  justly  and  impar- 
tially value  the  land  occupied  or  required  for  such  railroad,  or 
other  works,  and  all  damages  which  the  owner  or  owners  shall  sus- 
tain, or  may  have  sustained  by  reason  of  the  construction  of  the 
said  railroad  and  other  works,  taking  into  consideration  the  advan- 
tages as  well  as  the  disadvantages  of  the  same  to  the  said  owner 
or  owners,  according  to  the  best  of  his  skill  and  judgment ;  and 
(in  case  of  materials  taken  for  the  purpose  aforesaid),  that  he  will 
faithfully,  justly  and  impartially  value  the  said  materials  so  taken, 
and  fix  the  rate  of  compensation  to  be  paid  therefor  by  the  said 
company  to  the  said  owner  or  owners,  taking  into  consideration  the 
advantages  as  well  as  the  disadvantages  arising  from  the  construc- 
tion of  such  railroad  and  other  works,  to  the  said  owner  or  owners 
according  to  the  best  of  his  skill  and  judgment ;'  whereupon  the 
said  persons  shall  proceed  to  view  the  land  so  required,  or  the  place 
from  whence  such  materials  shall  or  may  be  taken,  as  the  case  may 
be,  and  to  hear  the  evidence  of  the  respective  parties,  and  their 
verdict  signed  by  the  sheriff,  and  at  least  seven  of  the  jury,  shall 
be  returned  by  the  sheriff  within  five  days  thereafter,  to  the  pro- 
thonotary  of  the  said  county,  who  shall  file  the  same ;  and  the 
said  sheriff  and  persons  shall  be  entitled  to  the  like  fees  for  their 
respective  services,  as  are  allowed  in  the  execution  of  an  order 
issued  by  the  Orphans'  Court,  *for  the  valuation  of  lands  r*4q 
of  an  intestate,  under  the  intestate  laws  of  this  Common- 
wealth." 

The  thirteenth  section  provided,  "  That  either  party  shall  be  at 
liberty  to  make  exceptions  to  any  verdict  rendered  according  to  the 
provisions  of  the  preceding  section,  within  twenty  days  after  the 
same  shall  be  returned  and  filed  by  the  prothonotary  as  aforesaid ; 
which  exception  shall  be  heard  by  the  Court  of  Common  Pleas  of 
the  proper  county,  who  may  either  affirm  or  set  aside  the  same  as 
shall  be  lawful  and  right,  and  if  no  such  exceptions  be  filed  within 
twenty  days,  or  if  any  verdict  be  affirmed,  then  the  verdict  shall 
stand  as  a  judgment  against  the  party  against  whom  it  is  given,  but 
if  any  such  verdict  be  set  aside  by  the  court,  a  new  precept  shall 
issue  to  the  sheriff,  in  the  manner  before  specified :  Provided,  That 
upon  the  subsequent  proceedings,  if  the  party  excepting  does  not 
recover  a  verdict  more  favorable  than  the  verdict  so  excepted  to  and 
set  aside,  such  party  shall  pay  all  costs  of  such  subsequent  proceed- 
ings." 

The  fourteenth  section  declared :  "  That  it  shall  be  the  duty  of 
the  said  company,  to  construct  and  keep  in  repair  good  and  suffi- 
cient passages  across  the  said  railroad,  where  any  public  roads  shall 
intersect  and  cross  the  same,  so  that  the  passage  of  carriages, 
horses,  persons  and  cattle  along  the  said  roads  shall  not  be  ob- 
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structed ;  and  also  when  the  said  railroad  shall  intersect  any  farm, 
to  provide  and  keep  in  repair  a  suitable  passage  for  the  use  of"  the 
said  farm." 

On  the  1st  of  March  1838,  Lewis  Trimble  presented  a  peti- 
tion to  the  Court  of  Common  Pleas  of  Delaware  county,  setting 
forth,  "  That  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company,  by  themselves,  their  agents,  officers,  engineers, 
contractors  and  servants  have  entered  upon,  taken  possession  of 
and  used  certain  lands  in  the  township  of  Ridley  in  the  county 
of  Delaware,  for  the  purpose  of  constructing  and  maintaining  the 
railroad  of  the  said  company  thereon.  That  the  petitioner  then 
was  and  still  is  the  owner  of  the  said  lands.  That  the  said  com- 
pany cannot  agree  with  the  owner  or  owners  of  the  said  land, 
for  the  purchase  thereof,  or  for  the  damages  sustained  by  such 
owner  or  owners.  Your  petitioner  therefore  makes  this  his  ap- 
plication to  the  Court  of  Common  Pleas  of  Delaware  county,, 
requesting  that  in  his  behalf  and  at  the  cost  and  charges  of  the 
said  company,  the  said  court  will  appoint  twelve  discreet  and 
disinterested  persons  of  the  said  county,  and  will  issue  a  precept 
to  the  sheriff  of  the  said  county,  to  summon  the  said  twelve  per- 
sons to  meet  on  the  said  land,  on  the  day  to  be  expressed  in  the 
warrant,  not  less  than  ten,  nor  more  than  twenty  days  thereafter, 
and  *to  further  proceed  thereon  according  to  law,  for  the  purpose 
aforesaid." 

Qn  the  same  day  the  court  appointed  twelve  persons  of  the 
*CQ-I      *county  for  the  purposes  set  forth  in   the  petition,  who  on 
the  5th  of  April  following  made  the  following  return. 

"  We,  Osborn  Levis.  Esq.,  Joel  Evans,  John  L.  Pearson,  Esq., 
Enos  Sharpless,  William  Painter,  John  Lewis,  Nicholas  Fairlamb, 
Minshall  Painter,  John  Afflick,  Esq.,  Edward  Garrett  and  Eli  D. 
Pierce,  eleven  of  the  jurors  appointed  by  the  court  and  named  in 
the  annexed  warrant,  having  met  agreeably  thereto,  and  having  been 
duly  affirmed  according  to  the  form  prescribed  by  the  Act  of  As- 
sembly, did  proceed  to  view  the  land  of  Lewis  Trimble  (petitioner 
in  said  precept  named)  so  occupied  or  required  for  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad,  and  having  heard  the  evidence 
of  the  respective  parties,  and  taking  into  consideration  the  advan- 
tages as  well  as  disadvantages  of  the  said  railroad  to  the  said  Lewis 
Trimble,  do  adjudge  that  the  said  Lewis  Trimble  has  sustained  dam- 
age by  reason  of  the  construction  of  the  said  railroad  to  the  amount 
of  two  thousand  eight  hundred  dollars,  including  all  claims  by  him 
for  a  bridge  for  the  use  of  the  said  premises.  In  witness  whereof 
the  sheriff,  and  the  jurors  aforesaid  have  signed  this  verdict  the 
fifth  day  of  April,  Anno  Domini,  1838." 

On  the  25th  of  April  1838,  the  following  exceptions  were 
filed. 
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1.  The  jury  have  not  returned  a  valuation  of  the  land  of  the  said 
petitioner  occupied  by  the  said  railroad,  but  have  assessed  the  dam- 
ages generally  at  the  sum  of  $2800,  without  stating  the  value  of 
the  land,  or  the  injuries  for  which  damages  were  allowed. 

2.  The  jury  should  have  reported  the  value  of  the  land  occupied 
by  the  said  road,  and  the  damages  allowed  for  other  injuries  sepa- 
rately ;  and  so  of  the  materials  used  in  its  construction. 

3.  The  damages  are  exorbitant,  and  were  assessed  without  any 
evidence  produced  before  the  jury,  of  the  value  of  the  land,  or  of 
the  injuries  for  which  damages  were  claimed  and  allowed  ;  but  upon 
the  allegations  of  the -party  or  his  counsel. 

4.  The  nature  of  the  injuries  for  which  damages  are  allowed  is 
not  set  forth  in  the  petition,  writ  or  verdict. 

5.  The  jury  allowed  damages  for  alleged  injuries,  not  provided 
for  by  the  Act- of  Assembly,  and  which,  if  proved,  did  not  consti- 
tute proper  subjects  for  their  inquiry. 

6.  The  jury  allowed  interest  upon  unliquidated  damages,  and 
assumed  the  power  of  making  allowance  for  bridges,  and  have  in- 
cluded in  the  amount  of  damages   reported,  all   claims  by  the  peti- 
tioner for  bridges  for  the  use  of  the  said  premises — which  they  had 
no  right  to  do. 

7.  The  jury  did  not  take  into  consideration  the  advantages  of 
*the^aid  road  to  the*  petitioner,  and  disregarded  the  cor-     r*K-\ 
rect  rule  for  the  assessment  of   damages    in   such  cases, 
which  is  the  difference  between  what  the  land  would  sell  for  un- 
affected by  the  road,  and  what  it  would  sell  for  at  the  time  the 
road  was  finished.     The  difference  should  be  the  measure  of  com- 
pensation. 

8.  The  jury  should  have  stated  the  quantity  of  land  occupied 
by  the  said  road,  as  well  as  the  value  thereof,  neither  of  which  is 
stated  in  the  verdict. 

9.  Joel  Evans,  one  of  the  jurors,  had  been  employed  by  the  said 
petitioner  to  survey  the  ground  occupied  by  the  said  road  before  he 
•was  affirmed  upon  the  said  jury,  a  circumstance  which  was  unknown 
to  the  company  at  the  time  he  was  qualified. 

On  the  28th  of  August  1838,  after  argument,  the  Court  of  Com- 
mon Pleas  (by  Darlington,  President),  delivered  the  following 
opinion. 

"  In  all  these  cases  the  jurors  have  examined  and  reported  that 
they  have  allowed  to  each  of  the  petitioners  a  gross  sum  in  dam- 
ages, '  including  all  claims  by  them  for  bridges  for  the  use  of  the 
said  premises.'  The  company  take  exception  to  this,  on  the  ground 
that  the  legitimate  object  of  inquiry  before  the  jury,  as  pointed  out 
by  their  oaths,  was  'faithfully,  justly  and  impartially  to  value  the 
land  occupied  or  required  for  such  railroad  or  other  works,  and  all 
damages  which  the  owner  or  owners  shall  sustain,  or  may  have  sus- 
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tained  by  reason  of  the  construction  of  the  said  railroad  or  other 
works,  taking  into  consideration  the  advantages  as  well  as  the  dis- 
advantages of  the  same  to  the  said  owner  or  owners ;'  and  contend 
that  any  additional  allowance  beyond  this,  for  a  bridge  or  bridges, 
proposed  to  be  either  built  or  dispensed  with,  or  any  estimate  of 
damages  including  a  prospective  claim  for  bridges,  is  without  the 
pale  of  their  duty,  and  vitiates  their  finding. 

"  By  the  fourteenth  section  of  the  act  incorporating  the  original 
company  (Pamph.  Laws  of  1830-31,  p.  359),  it  is  expressly  en- 
joined upon  them,  that  when  the  said  railroad  shall  intersect 
any  farm,  they  shall  '  provide  and  keep  in  repair  a  suitable  pas- 
sage for  the  use  of  the  said  farm,'  thus  imposing  upon  them,  in 
my  apprehension,  a  lasting  obligation,  coeval  with  the  existence 
of  the  road  itself,  to  afford  a  sufficient  necessary  communication, 
from  one  part  of  the  farm  to  the  other,  without  prescribing  any 
particular  mode ;  whether  by  passing  over  it  on  a  level  at  one 
place  where  there  may  be  no  cutting  or  embankment,  by  a  bridge 
over  a  deep  excavation,  by  a  gradual  slope  into  and  out  of  a 
smaller  one,  or  passage  by  a  tunnel  or  otherwise  under  a  high 
embankment ;  all  the  company  are  bound  to  do  is  to  '  provide  and 
keep  in  repair  a  suitable  passage  for  the  use  of  said  farm  ;'  and 
this  is  a  perpetual  obligation  upon  them.  I  am  of  opinion  that  it 
^9-1  was  not  within  the  province  of  the  jury  to  *allow  any  thing 
-"  in  lieu  of  a  bridge,  when  it  might  well  be,  none  ever  was 
claimed,  or  asked ;  nor  to  judge  whether  it  might  or  might  not  be 
hereafter  a  suitable  passage,  or  become  from  natural  or  common 
causes  a  necessary  one ;  and  however  praiseworthy  the  desire  of  the 
jury  might  have  been  to  quiet  all  future  possible  litigation,  and,  in 
the  language  of  one  of  them,  '  to  preclude  all  claims  upon  the  com- 
pany for  a  bridge  for  the  use  of  the  land  for  all  time  to  come ;' 
yet  it  seems  to  me  that  it  was  a  subject  neither  within  the  scope 
of  their  duty,  nor  their  oath  of  office,  nor  was  it  submitted  to  them 
by  the  express  agreement  of  both  parties ;  nay  it  is  in  evidence, 
that  at  least  one  of  the  parties,  utterly  disclaimed  all  claims  for  a 
bridge,  culvert,  or  any  thing  else ;  and  yet  the  jury  seem  to  have 
thought  he  might  change  his  mind,  and  proceeded  to  award  to  him  a 
large  sum,  including  all  claims  for  bridges  for  the  use  of  the  prem- 
ises ;  as  if  to  preclude  any  claim  on  that  account  for  all  time  to 
come.  It  is  not  in  my  opinion  a  sufficient  answer  to  this  objection, 
to  say,  that  it  does  not  appear,  that  any  sum,  or  how  much  was 
allowed  in  lieu  of  a  bridge ;  for  the  verdict  of  the  jury  is,  that 
they  included  the  claim  for  bridges  in  the  damages  reported ; 
neither  is  it  a  satisfactory  one  to  argue,  that  if  the  petitioners 
accept  the  amount  of  damages  thus  found,  including  all  claims  for 
bridges,  they  would  be  estopped  for  any  further  claim ;  for  if  a 
bridge  be  not  now  nor  ever  will  be  the  most  eligible  and  suitable 
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passage,  then  damages  are  allowed  for  nothing ;  but  if  a  bridge  be 
now,  or  hereafter  may  become  a  necessary  and  most  suitable  pas- 
sage for  the  use  of  the  farm,  the  company  will  be  bound  to  provide 
it  and  keep  it  in  repair ;  for  I  apprehend  that  nothing  short  of  a 
release  of  all  claims  secured  by  the  fourteenth  section  of  the  Act 
of  Assembly,  fully  executed  and  binding  on  the  lands  for  all  time 
to  come,  in  the  hands  of  future  owners,  and  for  that  purpose  placed 
upon  record,  will  exonerate  the  company  from  their  obligation  to 
provide  and  keep  in  repair  a  suitable  passage  for  the  use  of  the 
farm.  For  these  reasons,  and  upon  this  exception  alone,  I  am  of 
opinion,  that  the  verdict  of  the  jury  should  be  set  aside.  The 
majority  of  the  court  are,  however,  of  opinion,  that  the  exceptions 
ought  all  to  be  overruled,  and  the  finding  of  the  jury  in  each  case 
be  confirmed ;  it  not  appearing  to  them  that  any  thing  was  in  fact 
allowed  for  '  a  bridge  for  the  use  of  the  premises  respectively  ;'  for 
although  those  words  were  actually  inserted  in  their  finding,  yet  it 
appears  to  them  it  was  done  more  out  of  abundant  caution,  and  to 
prevent  future  claim  or  litigation,  than  to  add  a  cent  to  the  amount 
of  damages  they  were  about  to  find ;  it  does  not  appear  to  them 
that  any  claim  was  distinctly  made  in  either  case,  for  a  bridge  for 
the  use  of  the  farm ;  and  in  the  case  of  Lewis  Trimble,  all  allow- 
ance for  a  bridge,  culvert  or  the  like,  was  expressly  disclaimed. 
The  exceptions  are  therefore  overruled,  and  the  reports  confirmed." 

The  proceedings  were  then  removed  to  this  court  by  certiorari, 
and  the  following  exceptions  filed  : 

*1.  The  jury  appointed  by  the  court  below  to  estimate  r*r.% 
the  damages  suffered  by  the  petitioner  did  not  return  a  valu-  "• 
ation  of  the  land  occupied  by  the  railroad  ;  nor  of  the  materials 
taken  in  the  construction  thereof;  nor  did  they  state  the  sum 
allowed  for  other  injuries ;  but  assessed  the  damages  generally  at 
the  sum  of  twenty-eight  hundred  dollars  ($2800). 

2.  The  jury  did  not  state  the  quantity  of  the  land  taken  by  the 
railroad  ;  nor  have  they  inserted  in  their  report  a  description  of 
the  same,  whereby  to  conclude  the  petitioner  from  recovering  fur- 
ther damages  for  the  same  land. 

3.  The  jury   assumed  the  power  of  making  an  allowance  for 
bridges,  and  have  included  in  the  amount  of  damages  reported  '  all 
claims   by  the  petitioner  for  bridges  for  the  use  of  the  said  prem- 
ises,1 which  they  had  no  right  to  do. 

Mr.  A.  H.  Smith  and  Mr.  Edwards,  argued  for  the  appellants. 

Mr.  W.  M.  Tilghman  and  Mr.  B.  Tilghman,  for  the  appellee : 
who  cited  Commonwealth  v.  Macalister,  2  Watts  190. 

The  opinion  of  the  court  was  delivered  by 
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KENNEDY,  J. — The  first  exception  is  not  maintainable ;  for 
although  the  form  of  the  oath  or  affirmation,  required  by  the 
twelfth  section  of  the  act  incorporating  the  plaintiffs  in  error, 
and  providing  for  their  making  the  road,  requires  the  jury  to 
value  the  land  occupied  by  the  road,  yet  it  also  requires  that  they 
shall  in  making  their  verdict,  take  into  consideration  the  advan- 
tages as  well  as  disadvantages  accruing  to  the  owner  of  the 
land  by  reason  of  the  road.  Hence,  it  would  seem,  not  to  be 
the  value  of  the  land  occupied  by  the  road,  that  the  act  re- 
quires the  jury  to  report  by  their  verdict,  but  the  value  of  the 
damages  sustained  thereby,  and  the  amount  of  compensation  to 
be  made  for  the  same.  Consequently,  it  is  plain,  that  the 
form  of  the  oath  or  affirmation,  in  requiring  the  jury  to  value 
the  land  occupied  by  the  road,  and  all  the  damages  which  the 
owner  thereof  had  or  might  sustain  by  reason  of  the  same, 
taking  into  consideration  at  the  same  time,  the  advantages  as 
well  as  the  disadvantages  arising  therefrom  to  the  owner  of 
the  land,  was  only  intended  as  a  guide  to  the  jury,  in  regard 
to  the  course  they  should  adopt  and  pursue,  in  order  to  ascertain 
whether  any  damage  had  or  would  be  sustained  at  all,  by  the 
owner  of  the  land,  and  if  any,  what  amount,  so  that  they  might 
accordingly  report,  by  their  verdict,  the  result  or  conclusion  to 
which  they  were  brought  by  the  course  of  investigation  thus  pre- 
scribed. That  this  is  all  that  is  required  by  the  act,  of  the  jury, 
will  appear  perfectly  manifest,  by  taking  the  case  of  an  owner, 
*54T  wnose  lan(*  ig  occupied  in  part  by  the  *road,  but  who  is  com- 
*  pensated  for  his  loss  in  this  respect,  by  the  advantages 
derived  from  it,  in  advancing  the  value  of  the  residue  of  his  land 
to  what,  or  more  than  the  whole  of  it  was  worth  before.  In  such 
case  it  is  scarcely  possible  to  imagine  any  good  reason  why  the 
value  of  the  land  occupied  by  the  road,  should  be  reported  by 
the  jury :  but  it  proves  incontestably,  that  it  is  the  amount  of  the 
damages  that  is  to  be  reported,  when  they  have  been  sustained, 
and  not  the  value  of  the  land,  by  the  jury  in  any  case.  The  jury 
then  having  reported  by  their  verdict  here,  the  result  of  their  in- 
quiry, showing  that  in  their  opinion,  the  complainant  below  had 
sustained  damage  to  a  certain  amount,  would  appear  to  have  done 
all  that  is  required  in  this  behalf  by  the  act ;  provided  it  does  not 
appear  by  the  report  itself  to  have  been  founded  upon  an  erroneous 
basis,  a  question  which  is  raised  here,  and  will  be  noticed  under 
the  third  exception. 

We  are  also  of  opinion,  that  the  second  exception  is  not  main- 
tainable in  this  case.  The  complainant  below,  it  must  be  ob- 
served, claimed  compensation  for  so  much  of  his  land  as  was  ac- 
tually occupied  by  the  road,  and  not  for  any  required  by  tho 
plaintiffs  in  error  or  company,  for  the  erection  of  warehouses, 
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toll  houses,  carriages,  cars,  or  other  works  and  appendages  neces- 
sary for  their  convenience;  which,  under  the  provisions  of  the  act, 
they  might  have  required,  had  they  been  necessary.  And  had 
any  portion  of  the  complainant's  land  been  taken  or  required  for 
any  or  all  of  these  latter  purposes,  and  he  claimed  compensa- 
tion for  it,  it  may  be,  that  it  would  have  been  proper,  if  not  in- 
dispensably requisite  that  the  extent  of  the  land  so  required 
should  have  been  made  to  appear  on  the  face  of  the  proceedings  in 
some  way,  so  that  the  limits  of  it  might  be  capable  thereafter  of 
being  ascertained  and  identified.  This,  however,  not  being  the 
case  which  is  presented,  it  is  conceived  that  the  location  and  com- 
pletion of  the  work  of  the  road,  designate,  with  sufficient  cer- 
tainty, the  land  of  the  complainant  below,  which  has  been 
taken  by  the  plaintiffs  in  error  for  the  purpose  of  constructing  the 
road. 

The  third  exception,  however,  we  consider  fatal  to  the  verdict  of 
the  jury,  and  judgment  of  the  court  thereon.  It  is  evident  from 
the  terms  of  the  verdict,  that  the  jury  in  assessing  the  damages  at 
twenty-eight  hundred  dollars,  which,  in  their  opinion,  the  com- 
plainant below  had  sustained,  have  allowed  to  him  a  portion  of 
this  amount,  but  how  much  does  not  appear,  on  account  of  a  claim 
which  he  made  before  them  against  the  company,  or  plaintiffs  in 
error,  to  enable  him  to  erect  a  bridge  over  the  road  for  the  purpose 
of  having  a  convenient  passage  from  one  part  of  his  farm  to  the 
other,  it  being  divided  into  two  parts  by  the  road.  That  it  is  the 
duty  of  the  company  to  make  a  bridge  over  the  road  when  requisite 
for  such  purpose,  cannot,  I  apprehend,  be  well  questioned ;  for  it 
is  expressly  enjoined  upon  them  by  the  fourteenth  section  of  the 
act:  *but  then  the  twelfth  section,  which  seems  to  point  out  p^rc 
the  duty  of  the  jury,  and  to  limit  their  authority,  by  desig- 
nating and  referring  specifically  as  it  were,  to  the  various  matters 
which  they  shall  act  upon  and  take  into  their  consideration  in 
forming  their  verdict,  leaves  the  fourteenth  section  and  every  thing 
mentioned  therein,  entirely  out  of  view.  It  would,  therefore,  be 
extending  the  jurisdiction  of  the  jury,  beyond  what  the  legislature 
must  be  considered  as  having  intended,  to  include  and  submit  to 
the  decision  of  a  jury,  under  the  provisions  of  the  twelfth  section, 
the  things  mentioned  in  the  fourteenth  section.  But  if  the  in- 
tention of  the  legislature  in  this  respect  were  even  doubtful,  it 
would  be  unnecessary  if  not  altogether  wrong,  to  give  such  ex- 
tended construction  to  the  twelfth  section ;  because  it  would  tend 
to  deprive  the  parties  of  having  any  difference  arising  between 
them  as  to  those  matters  mentioned  in  the  fourteenth  section, 
determined  by  a  jury  under  the  immediate  advice  and  direction  of 
a  court  learned  in  the  law.  For  if  it  be  the  case,  that  the  com- 
plainant below  is  entitled,  under  the  provisions  of  the  fourteenth 
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section  of  the  act,  to  have  a  bridge  erected  by  the  company,  he  ig 
not  without  a  remedy,  though  the  act  be  silent  in  regard  to  it, 
because  the  common  law  will  supply  that,  as  in  every  other  case  of 
an  existing  legal  right  on  the  part  of  the  plaintiff  to  demand  the 
performance  of  a  duty  by  the  defendant,  which  the  latter  is  bound 
in  law  to  discharge. 

The  proceedings  and  judgment  of  the  court  below  are  therefore 
quashed. 

Proceedings  quashed. 

Cited  by  Counsel,  5  Whart.  463,  486 ;  8  Watts  451  :  8  Barr  447. 

||  As  to  the  requisites  of  the  viewers'  report  under  the  General  Railroad  Act, 
19th  February  1849,  $  10,  11,  P.  L,  83 ;  see  Reitenbaugh  v.  Chester  Valley 
Railroad  Co.,  9  Harris  100 ;  Philadelphia  and  Erie  Railroad  Co.  v.  Cake,  14 
Norris  139.|| 
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Daniel  against  Buss. 

IN   ERROR. 

Under  the  12th  section  of  the  act  of  20th  March  1810,  a  return  to  an  exe- 
cution by  a  constable  of  "  no  goods,"  is  an  insufficient  return ;  unless 
made  at  the  instance  of  the  plaintiff,  for  the  purpose  of  proceeding  on  a 
transcript;  and  although  such  return  be  entered  by  the  justice  upon  his 
docket,  it  will  not  discharge  the  constable  from  liability  to  the  plaintiff,  if  it 
appear  that  the  defendant  in  the  execution  might  have  been  arrested. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  County. 

Adam  Daniel,  the  plaintiff  in  error,  brought  suit  on  the  30th  of 
March  1833,  before  John  Hartzell,  Esq.,  a  justice  of  the  peace, 
against  one  Jacob  Luch,  and  obtained  a  judgment  therein  on  the 
5th  of  April  following,  for  $65.  An  execution  was  issued  on  this 
judgment  on  the  26th  of  April  1833,  and  delivered  by  the  justice 
to  Elias  Hummel,  the  constable  of  Lower  Nazareth  township,  who, 
on  the  18th  of  May,  returned  it  to  the  justice,  with  the  following 
endorsement :  "  May  15th  1833.  Const.  Hummel  returns  execu- 
tion. No  goods  ;"  which  return  was  entered  by  the  justice  on  his 
docket.  Elias  Hummel  afterwards  died ;  and  this  action  was 
brought  against  his  administrator  to  recover  the  amount  of  the  exe- 
cution, for  falsely  returning  "  no  goods,"  and  not  arresting  the 
body  of  Luch. 

On  the  trial  of  the  cause  in  the  court  below,  the  plaintiff  proved 
the  foregoing  facts,  and  also  that  Luch,  the  defendant  in  the  exe- 
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cution,  was  in  the  township,  and  at  home,  during  the  time  that  the 
constable  had  the  execution  in  his  hands. 

Judge  Banks,  after  stating  the  facts,  charged  the  jury  in  sub- 
stance as  follows : 

"  Hummel,  the  constable,  died  about  three  years  ago,  arid  this 
suit  is  now  brought  against  his  administrator  to  recover  the  amount 
of  the  execution,  because  as  it  is  s-aid  the  constable  did  not  on  or 
before  the  return-day  thereof  make  a  return  to  the  execution  which 
was  sufficient  in  law.  It  is  not  alleged  that  the  return  was  a  false 
one,  but  *that  it  was  not  sufficient  in  law;  but  who  is  to  pry 
judge  of  that  sufficiency  ?  Here  the  return  was  made  *- 
within  the  time  prescribed  by  law,  that  is  before  the  return-day. 
This  return  was  made  to  the  justice,  who  received  the  same  with 
the  execution  and  entered  it  on  his  docket.  This  proves  that  the 
justice  deemed  the  return  sufficient.  If  he  had  not  deemed  it 
sufficient  he  should  not,  and  would  not  have  received  it.  In  that 
case  he  should  have  refused  to  receive  it,  and  then  the  constable 
would  have  made  further  efforts  to  execute  the  writ  or  make  some 
other  return.  It  is  only  in  case  of  a  false  return,  or  when  the  con- 
stable does  not  produce  the  plaintiff's  receipt  on  the  return-day,  or 
make  such  other  return  as  may  be  deemed  sufficient  by  the  jus- 
tice, that  the  justice  is  authorized  to  issue  process  against  the 
constable.  A  justice  has  some  control  over  his  own  process — he 
may  in  some  cases  supersede  it.  This  return  was'*legal  so  far  as  to 
authorize  execution  in  a  court  on  a  transcript  filed,  and  in  such  case 
is  the  only  return  that  can  be  made.  We  do  not  know  that  a  tran- 
script was  filed  in  the  case.  It  rather  appears  that  none  was  filed. 
The  return  made  is  one  that  is  in  certain  cases  legal.  In  this  case 
the  justice  having  received  the  execution  and  return  before  the 
return-day  shows  that  he  deemed  the  return  sufficient ;  and  there- 
fore the  plaintiff  is  not  entitled  to  recover." 

The  plaintiff's  counsel  excepted  to  this  charge,  and  on  the 
return  of  a  writ  of  error  from  this  court,  filed  the  following  ex- 
ceptions. 

1.  That  the  court  erred  in  so  much  of  their  charge  as  instructed 
the  jury,  that  the  return  to  the  justice  was  sufficient  to  discharge 
the  constable. 

2.  So  much  of  the  charge  as  instructs  the  jury,  that  the  receipt 
of  the  execution  by  the  justice  discharged  the  constable,  and  that 
the  justice  was  the  judge  of  the  sufficiency  thereof  in  law 

Mr.  Porter,  for  the  plaintiff  in  error,  referred  to  the  Act  of 
20th  March  1810,  sect.  12,  and  cited  Amey  v.  Kennedy,  Ashmead 
161. 

Mr.  Ihrie,  contra,  cited  Sherman  v.  Pfoutz,  1  P.  &  W.  61  r 
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Sherby  v.  Fisher,   2  Rawle  147 ;  Shaffer  v.  McNamee,  13  S.  & 
R.  44. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  suit  was  brought  against  the  administrator 
of  a  constable,  to  recover  the  amount  of  an  execution  placed  in  the 
hands  of  the  constable  in  his  lifetime,  to  which  the  plaintiff  alleges 
he  did  not  make  a  sufficient  return  on  or  before  the  return-day, 
agreeably  to  the  12th  section  of  the  Act  of  Assembly  of  the  20th 
March  1810.  The  return  actually  made  was  uno  goods."  This 
*ro-i  *return  was  not  made  at  the  instance  of  the  plaintiff  for  the 
-1  purpose  of  proceeding  on  a  transcript,  and  it  was  therefore 
insufficient,  because  it  said  nothing  as  to  the  body  of  the  defendant 
in  the  execution,  which,  by  the  command  of  the  writ,  the  constable 
was  directed  to  take  into  custody,  and  commit  to  gaol.  But  the 
defendant  below  contended,  and  the  court  instructed  the  jury,  that 
as  the  justice  had  received  the  constable's  return  and  entered  it  on 
his  docket,  this  showed  that  the  justice  deemed  the  return  sufficient, 
and  therefore  the  plaintiff  was  not  entitled  to  recover. 

This  question  depends  on  the  proper  construction  of  the  12th 
section  of  the  act  of  20th  March  1810,  which  provides,  that  on 
the  delivery  of  an  execution  to  any  constable,  an  account  shall 
be  stated  in  the  docket  of  the  justice,  and  also  on  the  back  of 
the  execution,  of  the  debt,  interest  and  costs,  from  which  the 
constable  shall  not  be  discharged  but  by  producing  to  the  justice, 
or  or  before  the  return-day  of  the  execution,  the  receipt  of  the 
plaintiff,  or  such  other  return  as  may  be  sufficient  in  law ;  and 
in  case  of  a  false  return,  or  in  case  he  does  not  produce  the  plain- 
tiff's receipt  on  the  return-day,  or  make  such  other  return  as  may 
be  deemed  sufficient  by  the  justice,  he  shall  issue  a  summons," 
&c. 

It  would,  we  think,  be  going  too  far  to  hold  that  the  mere  ac- 
ceptance of  the  constable's  return  by  the  justice,  and  entry  of  it  on 
his  docket,  should  preclude  the  plaintiff  from  alleging  the  insuf- 
ficiency of  the  return.  These  are  but  clerical  acts,  performed  by 
the  justice  in  the  usual  course  of  business,  and  not  of  themselves 
indicating  any  examination  of  the  sufficiency  of  the  return,  or 
expressing  an  opinion  upon  it.  The  Act  of  Assembly,  in  the  latter 
part  of  the  clause,  seems  to  contemplate  a  determination  of  the  point 
by  the  justice — something  showing  that  he  had  examined  the  return, 
and  deemed  it  sufficient.  As  the  act  entrusts  the  justice  with  this 
judicial  power,  it  presumes  he  will  inquire  into  the  matter  and 
expressly  determine  it,  and  not  leave  his  decision  to  be  inferred 
from  doubtful  circumstances.  Regularly,  on  a  matter  affecting  the 
rights  of  a  party  he  ought  to  be  heard  or  have  notice ;  or  if  these 
do  not  appear,  there  ought  to  be  some  judicial  decision  from  which 
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they  may  be  inferred.  We  thiuk  there  was  error  in  the  court 
below  on  this  point,  and  that  the  judgment,  for  this  reason,  ought 
to  be  reversed. 

Judgment  reversed. 

Cited  by  Counsel,  4  Barr  341. 

||  The  justice's  determination  as  to  the  sufficiency  of  the  return  is  not  con- 
clusive :  Shover  v.  Funk,  5  W.  &  S.  457  ;  and  see  Hall  ».  Galbraith,  8  W. 
220  ;  Burkholder  p.  Keller,  2  Barr  51.|| 
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Flemming  against  Marine  Insurance  Company. 

1.  To  render  an  insurer  of  goods  liable  for  damage  done  to  them  in  the 
course  of  a  voyage,  it  is  necessary  that  some  evidence  should  be  given  of  such 
extraordinary  disaster  or  injury  in  the  course  of  the  voyage  as  would  occa- 
sion damage  in  a  seaworthy  vessel.1 

2.  Where  a  policy  is  for  account  of  whom  it  may  concern,  although  no 
express  evidence  is  given  on  the  trial   that  the  person  making  the  insur- 
ance had  any  authority  from  the  owner  of  the  goods  to  enter  into  the  con- 
tract, yet  the  jury  ma}  presume  an  adoption  and  ratification  of  it  by  such 
owner,  if  it  be  for  his  benefit." 

3.  Although  a  judge  may  be  wrong  in  his  charge  to  the  jury,  even  in 
stating  to  them  that  there  was  no  evidence  upon  a  particular  point,  when  in 
fact  there  was  some  evidence,  yet  if  the  jury  find  against  the  charge,  a  new 
trial  will  be  granted. 

THIS  was  an  action  of  covenant  brought  by  Joseph  Flemming 
against  The  Marine  Insurance  Company  of  Philadelphia,  on  a 
policy  of  insurance,  dated  the  16th  day  of  January  1827,  whereby 
the  defendants  insured  the  sum  of  $5000,  on  goods  laden  or  to  be 
laden  on  board  the  brig  Seneca,  on  a  voyage  from  New  York  to 
the  Havanna. 

The  defendants  pleaded  non  infregerunt  conventionem,  and  upon 
this  issue  the  cause  came  on  for  trial  before  Kennedy,  J.,  at  a 
Court  of  Nisi  Prius  held  in  Philadelphia,  on  the  6th  of  November 
1838. 

The  plaintiff  having  proved  the  execution  of  the  policy,  which 
was  in  the  usual  form,  for  Joseph  Flemming  "or  whom  it  may 
concern,"  gave  in  evidence  a  bill  of  lading  of  certain  goods, 
dated  the  15th  of  January  1827,  shipped  by  Joseph  Flemming, 
and  consigned  to  B.  Mitjans,  at  Havanna,  and  an  invoice  of  the 
same  signed  by  Flemming.  Evidence  was  then  given  to  show 
that  one  John  Marcia,  for  whose  benefit  the  insurance  was 

I  ||  i.  e.  to  bring  the  loss  within  the  terms,  express  and  implied,  of  the 
policy  :  see  infra  *63,  *64,  *67.|| 

I 1  See  DeBolle  v.  Ins.  Co.,  infra  *68,  *77.|| 
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alleged  to  have  been  made,  and  for  whose  use  the  suit  was  said  to 
be  brought,  was  actually  the  owner  of  the  goods.  This  and  other 
testimony  given  on  the  trial  relating  to  the  ownership  of  the 
goods,  and  the  circumstances  of  the  voyage,  are  sufficiently  stated 
in  the  charge  of  the  learned  judge,  which  was  .substantially  as 
follows : 

"  This  action  was  instituted  in  the  name  of  Joseph  Flemming, 
and  at  his  request,  for  the  benefit,  as  alleged,  of  John  Marcia. 
It  is  founded  upon  a  contract,  usually  denominated  a  policy  of 
insurance ;  and,  as  is  alleged,  was  made  originally  for  the  benefit 
*ft(\-i  of  John  *Marcia.  It  is  therefore  necessary  that  you 
should  be  satisfied  in  the  first  place,  that  Joseph  Flemming 
who  procured  the  policy,  intended  it  for  the  benefit  of  John  Marcia ; 
that  Marcia  either  authorized  him  to  have  the  insurance  made, 
or  adopted  and  approved  of  it  after  it  was  made ;  and  that 
Marcia  was  the  owner  of  the  goods  insured  at  the  time  of  the 
insurance.  In  regard  to  this  last  matter,  that  of  •  Marcia  being 
the  owner  of  the  goods,  it  would  seem,  if  you  believe  the  evi- 
dence, that  he  became  the  owner  of  them  by  purchase,  on  the 
22d,  23d,  and  24th  days  of  February  1826,  nearly  eleven 
months  before  the  date  of  the  insurance.  There  is  no  evidence 
that  he  afterwards  sold  or  parted  with  them ;  and  Mr.  Mitjans, 
who  appears  to  have  been  the  consignee  of  the  goods  at  the 
Havanna,  to  which  place  they  were  insured  from  New  York, 
testifies  that  he  received  them  as  the  goods  or  property  of  John 
Marcia.  It  is  true,  that  no  evidence  has  been  given  on  the  part 
of  the  plaintiff,  showing  where  the  goods  were  during  the  eleven 
months,  from  the  time  of  the  purchase  by  Marcia,  until  they 
were  shipped  on  board  of  the  brig  Seneca,  but  still,  if  you  accredit 
the  evidence,  showing  Marcia  to  have  been  the  owner  of  the  goods, 
the  want  of  evidence  showing  where  the  goods  were  during  that 
period,  would  not  be  sufficient,  I  would  think,  to  warrant  the 
conclusion  that  Marcia  had  ceased  to  be  the  owner  of  them.  Then 
as  to  the  question  was  the  insurance  effected  by  Flemming  for 
Marcia,  and  so  intended  at  the  time  ?  If  it  was  so,  the  evidence, 
perhaps,  is  not  so  full  and  satisfactory  to  this  point  as  could  have 
been  asked  for,  and  might  have  been  expected.  But  still  as  I  am 
not  prepared  to  say  that  there  is  no  evidence  whatever  given  to 
you  tending  to  prove  this  fact,  it  is  proper  that  I  should  submit 
it  as  a  question  of  fact  to  your  determination.  No  particular 
request  or  special  authority  from  Marcia  to  Flemming  to  have 
the  insurance  made  has  been  proved.  Nor  has  it  ever  been 
proved,  unless  I  have  misapprehended  the  testimony  of  Mr. 
Pearce,  that  Flemming  was  either  a  general  or  special  agent  of 
Marcia,  and  employed  by  the  latter  to  do  business  lor  him. 
Nor  has  it  been  shown  that  Flemming,  when  he  procured  the 
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insurance  to  be  subscribed,  disclosed  the  name  of  Marcia,  or 
declared  it  to  be  on  bis  account.  Had  any  of  those  things  been 
proved,  it  would  have  aided  the  little  evidence  that  has  been  given 
on  this  head  very  much.  So,  if  it  be  true,  that  Joseph  Flemming, 
as  is  alleged  by  the  plaintiff's  counsel,  had  no  interest  in  the 
policy,  or  the  suit  founded  upon  it  here,  he  might  have  been 
called  as  a  witness,  or  his  testimony  have  been  obtained  on  behalf 
of  the  plaintiff,  whereby  it  would  have  appeared,  whether  he 
caused  the  insurance  to  be  made  for  Marcia  or  not ;  and  under 
what  authority  he  procured  it.  But  it  is  said,  that  the  defend- 
ants, seeing  they  knew  that  Flemming  was  here  lately,  might 
have  procured  his  evidence.  The  defendants  however  allege, 
that  Flemming  had  some  interest  in  this  case,  and  at  all  events 
he  is  the  plaintiff  on  record,  and  that  they  are  not  willing  to 
*trust  him,  and  take  his  account  of  the  matter,  which  they  .-^a-i 
would  have  been  bound  to  do,  had  they  called  him,  with-  ' 
out  being  able  to  prove  clearly  the  fact,  otherwise  than  as  he 
would  have  stated  it.  Under  this  view  and  belief,  on  the  part  of 
the  defendants,  it  would,  perhaps,  not  have  been  very  wise  or 
prudent  in  them  to  have  made  Mr.  Flemming  their  witness.  But 
it  is  obvious  that  if  Flemming  got  the  goods  insured  for  the 
benefit  of  Marcia,  the  latter  had  not  the  slightest  reason  to  dis- 
trust Flemming's  being  willing  to  prove  it;  and  hence  it  is  much 
more  reasonable  that  the  plaintiff,  Marcia,  should  have  made 
Flemming  a  witness,  than  that  the  defendants  should  have  done  so. 
If  it  be  true  that  Flemming  was  employed  by  Marcia  to  transact 
business  for  him,  it  may  seem  strange  that  they  should  never 
have  corresponded  by  letters  in  regard  to  it :  if  they  did,  and 
such  letters  are  in  being,  they  might  have  been  produced  to  show 
the  agency  of  Flemming,  and  the  authority  he  had  to  do  busi- 
ness for  Marcia.  It  is  said,  however,  that  the  absence  of  both 
Marcia  and  Flemming  from  the  country,  has  not  only  prevented 
this,  but  likewise  precluded  the  counsel  for  the  plaintiff  from 
knowing  or  ascertaining  whether  such  letters  ever  existed,  and 
if  so,  whether  they  are  still  in  being.  This,  however,  cannot  be 
very  well  received  as  a  satisfactory  excuse  on  behalf  of  the  plain- 
tiff. If  a  plaintiff,  after  commencing  his  suit,  will  quit  the 
country,  or  living  out  of  it  at  the  time  he  brings  it,  will  not  at- 
tend to  it  by  advising  his  counsel  of  what  he  can  prove,  and  fur- 
nish the  proper  proof  therefor,  he  cannot  expect,  and  has  no 
right  to  claim,  that  presumptions  shall  be  made  in  his  favor  to 
supply  the  want  of  such  proof.  Having  thus  noticed  what  might 
have  been  expected,  and  at  least  adduced  in  point  as  evidence 
showing  for  whom  the  policy  was  intended  to  be  effected,  but  has 
not  been,  I  will  now  call  your  attention  to  the  only  evidence 
adduced  and  relied  on  by  the  plaintiff,  tending  to  show  this  fact. 
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First,  it  is  said  the  form  of  the  policy  shows  that  it  was  intended 
to  be  effected  for  the  owner  of  the  goods,  whoever  he  might  be ; 
and  it  being  shown  by  the  evidence,  that  Marcia  was  the  ownei 
of  them,  it  is  contended,  that  it  is  but  fair  to  infer  therefrom 
that  he  was  the  person  for  whom  it  was  intended ;  and  more 
especially  so,  as  Flemming,  when  he  employed  Mr.  Binney  tc 
bring  this  suit,  declared  Marcia  to  be  the  owner  of  the  goods,  and 
the  person  for  whose  use  the  suit  was  to  be  instituted.  Had  it 
been  further  shown  by  the  evidence  that  Flemming  had  acted  as 
agent  for  Marcia,  and  been  recognised  by  the  latter  as  such  in 
his  commercial  concerns,  the  inference  would  have  been  pretty 
strong,  that  the  policy  here  was  effected  for  him ;  but  in  the 
absence  of  all  evidence  of  the  kind,  and  no  authority  or  request 
having  been  shown  from  Marcia  to  Flemming  to  do  it,  it  is  cer- 
tainly not  so  cogent  as  it  would  have  been  with  such  additional 
aid.  But  if  you  should  be  satisfied  in  your  minds,  from  the  evi- 
dence given,  of  the  truth  of  the  fact,  that  Flemming  intended  the 
*ti21  P°^cy  f°r  Marcia?  *though  the  latter  gave  no  previous 
•"  authority  to  make  it,  but  subsequently  adopted  and  ac- 
cepted it,  this,  I  apprehend,  would  be  sufficient  to  entitle 'Marcia 
to  the  benefit  of  the  policy,  and  to  recover  in  this  action,  pro- 
vided he  has  shown  a  loss  on  the  goods  occasioned  by  any  of  the 
perils  insured  against  by  the  policy.  Because  it  is  a  maxim  of  the 
law,  that  a  subsequent  approval  and  adoption  of  the  act  by  the 
party  for  whose  benefit  it  has  been  done,  supplies  the  want  of  pre- 
vious authority  to  do  it.  And  although  there  is  no  direct  evidence 
here  from  Marcia  himself  going  to  show  that  he  adopted  or  ap- 
proved of  the  policy  in  question,  which  ought  to  appear  in  some 
way,  yet  if  it  appear  to  be  for  his  benefit  to  do  so,  it  may  be  pre- 
sumed. 

The  next  qestion  which  arises  is,  has  the  plaintiff  proved  any 
damage  to  have  been  done  or  occasioned  to  the  goods  insured  while 
on  the  voyage,  by  any  of  those  extraordinary  perils  or  occurrences 
against  which  it  was  the  design  of  the  policy  to  protect  him  ? 
Without  he  has  made  proof  to  this  effect,  he  has  no  right  to  claim 
your  verdict,  and  cannot  recover.  It  is  not  sufficient  that  the 
goods  should  appear  to  have  been  in  a  damaged  state  when  they 
were  landed,  to  entitle  the  plaintiff  to  recover  in  this  action,  but  it 
ought  to  appear  that  that  damaged  state  was  occasioned  by  some 
extraordinary  disaster,  which  occurred  on  the  voyage ;  such  as  a 
violent  storm  or  hurricane,  the  effects  of  which  neither  human 
foresight  nor  efforts  could  well  guard  against  or  prevent.  Now 
what  is  the  evidence  on  this  subject  ?'  Admitting  that  the  bill  of 
lading  here  is,  as  contended  by  the  plaintiff's  counsel,  evidence 
that  the  goods  were  in  good  order  when  received  on  board  the 
Seneca,  still  at  most  it  is  only  prima  facie  evidence,  and  of  a  very 
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slight  character ;  and  we  are  to  consider  that  it  is  not  usual  or  cus- 
tomary for  the  captain  of  a  vessel,  upon  receipting  for  the  goods, 
to  examine  them  when  put  up  in  close  packages ;  neither  indeed 
would  it  be  convenient,  perhaps  not  practicable,  to  do  so ;  at  most 
he  can  only  see  whether  the  boxes  or  packages,  in  which  the  goods 
are  contained,  are  in  good  order,  and  as  to  this  the  bill  of  lading 
may  properly  be  regarded  as  strong  evidence.  But  as  to  the  goods 
themselves  being  in  good  order,  so  far  as  the  bill  of  lading  can  be 
considered  evidence  of  it,  slight  circumstances  will  be  sufficient  to 
rebut  it,  and  render  it  necessary  for  the  plaintiff  to  produce  other 
and  stronger  evidence  that  the  goods  were  in  good  order,  when 
shipped.  If  it  should  appear,  as  in  this  case,  that  the  goods, 
shortly  before  they  were  sold  to  the  person  claiming  the  benefit 
of  the  insurance,  were  imported  by  sea  from  a  foreign  country, 
without  having  been  actually  opened  and  inspected  here,  before 
they  were  reshipped,  it  would  go  far,  if  not  completely  to  rebut 
such  prima  facie  evidence,  arising  merely  from  the  bill  of  lading. 
It  is  true,  that  you  have  the  positive  evidence  of  the  person  who 
sold  the  goods  in  question  to  Marcia,  stating  that  the  goods  were 
in  good  *order  when  so  sold,  which  was  nearly  eleven  months  r*f>o 
before  they  were  shipped  on  board  the  Seneca ;  but  how  L 
they  knew  this,  whether  by  opening  the  packages  containing  the 
goods,  and  thus  inspecting  them,  does  not  appear.  If  they  had 
stated  that  this  was  done,  it  would  perhaps  have  been  more  satis- 
factory to  you.  Their  belief  on  this  subject  may  have  been  founded 
on  the  practice,  which  Mr.  Wilson,  a  witness  on  behalf  of  the 
plaintiff,  speaks  of  in  his  evidence  as  having  been  adopted  in  the 
house  of  which  he  was  a  member,  to  wit,  that  generally  one  or  two 
packages  of  the  whole  parcel  of  goods  imported  only  were  opened 
and  examined,  to  see  whether  they  were  in  good  order.  But  it  is 
obvious  that  this  test  is  not  sufficient  to  show  clearly  the  real  con- 
dition of  the  goods  in  each  package  ;  for  in  this  case  the  goods  in 
some  of  the  packages  reached  the  Havanna  in  good  order,  accord- 
ing to  the  admission  of  the  plaintiff,  while  the  goods  in  question, 
but  in  other  packages,  stowed  away  in  the  same  part  of  the  vessel, 
as  testified  to  by  the  witnesses,  or  at  least  by  the  captain,  are 
alleged  and  claimed  by  the  plaintiff  to  have  been  damaged.  Had 
the  goods  been  shipped  by  Marcia  on  board  the  Seneca  immediately 
after  his  purchase  of  them,  the  testimony  of  those  of  whom  he 
bought  them,  would  be  entitled  to  more  weight  in  showing  that  the 
goods  were  in  good  order  when  shipped,  but  the  lapse  of  time  after- 
wards, nearly  eleven  months,  without  any  proof  having  been 
adduced,  showing  where  those  goods  were,  and  how  they  had  been 
kept  during  that  period,  weakens  the  tendency  somewhat  which 
otherwise  it  would  have  to  satisfy  you  that  the  goods  were  in  a 
Bound  state  when  shipped.  But  this,  as  it  is  said,  is  met  by  the 
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testimony  of  the  witnesses,  examined  on  behalf  of  the  plaintiff  at 
the  Havanna,  under  a  commission  taken  out  for  that  purpose,  who 
have  testified  that  the  packages  containing  the  goods  in  question 
were  wet  outside  and  in,  by  salt  water  or  water  of  the  sea  as  they 
believed.  If  the  only  damage  done  to  these  goods  arose  from  salt 
water  or  water  of  the  sea,  which  was  not  dried  up  or  absorbed  at 
the  time  of  unlading  the  boxes  containing  them,  it  would  certainly 
be  fair  to  infer  thence  that  the  damage  was  of  recent  date,  and  that 
it  might  possibly  have  accrued  during  the  voyage.  But  then  the 
question  recurs,  does  this  tend  to  prove  that  this  damage  was  occa- 
sioned by  any  extraordinary  peril  of  the  sea  or  disaster  happening 
in  the  course  of  the  voyage,  such  as  human  sagacity  or  effort  could 
not  well  guard  against  or  prevent,  when  no  direct  evidence  has  been 
given  of  such  disaster,  and  yet  the  captain  and  crew  of  the  vessel, 
together  with  the  vessel  itself,  arrived  at  the  destined  port  in  perfect 
safety.  Such  damage  to  the  goods  as  has  been  shown  might  possibly 
tend  to  show  that  the  vessel  was  not  seaworthy,  that  is,  tight,  staunch 
and  strong  ;  but  the  defendants  cannot  be  made  liable  under  the 
policy  for  such  damage ;  for  this,  the  plaintiff  must  look  to  the 
owners  of  the  vessel.  Every  policy,  unless  otherwise  expressed,  is 
*£  «-i  subscribed  by  the  underwriters  upon  an  *implied  warranty,  if 
J  none  be  expressed,  that  the  vessel  on  board  of  which  the  goods 
are  shipped,  or  intended  to  be  shipped,  is  or  shall  be  seaworthy  ; 
and  if  she  be  not  so,  the  underwriters  cannot  be  made  liable  for  loss 
or  damage  of  the  goods  under  the  policy.  The  only  evidence  given 
here  to  you  of  what  occurred  on  and  during  the  voyage,  is  con- 
tained in  the  protest  given  in  evidence  by  the  plaintiff,  and  the  de- 
position of  Captain  Levely  on  the  part  of  the  defendants.  This 
deposition  so  far  from  proving  any  disaster  to  have  happened  during 
the  voyage,  that  would  render  the  defendants  liable,  clearly  and 
substantially  negatives  the  fact.  I  am  also  of  opinion  that  nothing 
of  the  kind  is  proved  by  the  protest ;  and  that,  under  all  the  cir- 
cumstances given  in  evidence,  you  cannot  presume  or  infer  that 
such  peril  or  extraordinary  disaster  took  place  during  the  voyage 
as  would  render  the  defendants  liable  to  make  good  or  to  repair  the 
damage  which  may  have  been  done  to  the  goods.  In  short,  there 
is  no  evidence  going  to  show  that  the  vessel  was  strained  in  any 
way  by  the  violence  of  the  weather,  or  that  she  ever  took  in  water 
more  than  was  common  in  ordinary  cases. 

"I  am,  therefore,  of  opinion  that  the  plaintiff  has  not  made  out  his 
case ;  and  is  not  entitled  to  recover." 

The  jury  found  for  the  plaintiff,  and  the  defendants  moved  for  a 
new  trial,  and  assigned  the  following  reasons. 

1.  The  verdict  is  directly  against  the  charge  of  the  judge  in 
point  of  law  ;  the  judge  having  charged  the  jury  that  every  policy 
unless  otherwise  expressed,  is  subscribed  by  the  underwriters  upon 
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an  implied  warranty,  if  none  be  expressed,  that  the  vessel  on  board 
of  which  the  goods  are  shipped,  or  intended  to  be  shipped,  is  or 
shall  be  seaworthy ;  and  if  she  be  not  so,  the  underwriters  cannot  be 
made  liable  for  loss  or  damage  of  the  goods  under  the  policy ;  that 
the  only  evidence  of  what  occurred  on  and  during  the  voyage,  was 
contained  in  the  protest  given  in  evidence  by  the  plaintiff,  and  the 
deposition  of  Captain  Levely,  on  the  part  of  the  defendants :  that 
the  deposition,  so  far  from  proving  any  disasters  to  have  happened 
during  the  voyage,  that  would  render  the  defendants  liable,  nega- 
tives the  fact.  That  the  judge  was  of  opinion  that  nothing  of  the 
kind  was  proved  by  the  protest,  and  that  under  all  the  circum- 
stances given  in  evidence,  the  jury  could  not  presume  or  infer  that 
such  peril  or  extraordinary  disaster  took  place  during  the  voyage, 
as  would  render  the  defendants  liable  to  make  good,  or  to  repair  the 
damage  which  may  have  been  done  to  the  goods.  In  short,  that  there 
was  no  evidence  going  to  show  that  the  vessel  was  strained  in  any 
way  by  the  violence  of  the  weather,  or  that  she  ever  took  in  water 
more  than  was  common  in  ordinary  cases ;  and  he,  therefore,  gave 
his  opinion  that  the  plaintiff  had  not  made  out  his  case,  and  was  not 
entitled  to  recover.  Yet  the  verdict  was  for  the  plaintiff. 

*2.  That  no  evidence  whatever  was  given  that  Joseph  Flem-  r*f»r 
ming  (by  whom  the  insurance  was  effected),  was  in  any  way  '- 
whatever  authorized  to  make  insurance  by  John  Marcia,  in  whom 
the  interest  in  the  goods  insured  was  alleged  by  the  declaration  to 
oe,  and  for  whom  recovery  was  claimed.  Yet  the  judge  charged 
the  jury  that  if  they  should  be  satisfied  of  the  truth  of  the  fact  that 
Flemming  intended  the  policy  for  Marcia,  though  the  latter  gave  no 
previous  authority  to  make  it,  but  subsequently  adopted  and  accepted 
it,  this  would  be  sufficient  to  entitle  Marcia  to  the  benefit  of  the 
policy,  and  to  recover  in  the  action,  provided  he  has  shown  a  loss 
on  the  goods,  occasioned  by  any  of  the  perils  insured  against  by  the 
policy ;  because  it  is  a  principle  of  law  that  a  subsequent  approval 
and  adoption  of  the  act  by  the  party  for  whose  benefit  it  has  been 
done,  supplies  the  want  of  previous  authority  to  do  it.  And  that 
although  there  was  no  direct  evidence  from  Marcia  himself,  going 
to  show  that  he  adopted  or  approved  of  the  policy  in  question,  which 
ought  to  appear  in  some  way,  yet  if  it  appears  to  be  for  his  benefit 
to  do  so,  it  may  be  presumed.  And  the  jury  accordingly  found  a 
verdict  for  the  plaintiff. 

3.  That  there  was  no  evidence  whatever  of  damage  or  loss  sus- 
tained by  the  property  alleged  during  the  continuance  of  the  risk. 

4.  That  the  judge  refused  to  admit  evidence  of  another  order  for 
insurance  given  to  a  different  office  on  the  same  day,  and  for  in- 
suring goods  in  the  same  vessel,  for  any  other  purpose  except  to 
prove  the  manner  in  which  Joseph  Flemming  effected  insurances. 

5.  That  the  verdict  was  directly   against  the  law,  against  the 
4  WHARTON. — 5 
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whole  weight  of  the  evidence,  and  against  the  express  charge  of  the 
court. 

Mr.  J.  R.  Ingersoll,  for  the  defendants,  argued — • 

1.  That  the  verdict  was  against  law  and  the  evidence,  inasmuch 
as  there  was  no  proof  of  any  disaster  on  the  voyage  that  could  ac- 
count for  the  damage  to  the  goods;  and  that  it  followed,  either  that 
the  vessel  was  unseaworthy,  or  that  the  damage  happened  after  the 

foods  were  landed.     He  cited  upon  this  point  Prescot  v.  The  Union 
ns.  Co.,  1  Whart.  399. 

2.  That  there  was  no   evidence  of  the  insurance  having  been 
made  for  Marcia,  or  of  his  having  ratified  the  contract  supposing 
such  subsequent  ratification  to  be  sufficient. 

3.  That  there  was  no  evidence  of  actual  damage  to  the  goods. 

4.  That  the  judge  ought  to  have  admitted  evidence  of  another 
order  for  insurance,  given  by  Flemming,  for  the  purpose  of  showing 
an  attempted  fraud. 

Mr.  Scott  and  Mr.  Randall,  contra,  cited  1  Phillips  on  Insur- 
Kftn-i     ance  *245  ;  Smith's  Mercantile  Law  214 ;  Hughes  on  In- 
surance, ch.  9 ;  Croft  v.  Marshal,  7  Carr.  &  Payne  597 ; 
s.  c.  32  E.  C.  L.  R.  648;  Brown  v.  Caldwell,  10  S.  &  R.  117; 
Collins  v.  Rush,  7  Id.  147 ;  Prevost  v.  Nichols,  4  Yeates  479. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  principles  laid  down  in  the  charge  to  the 
jury  and  the  directions  given  to  them  on  the  trial  of  this  cause  at 
Nisi  Prius,  are  considered  by  the  court  in  bane  correct,  excepting 
that  part  wherein  the  jury  was  advised  that  there  was  no  evidence 
whatever  given  to  them  tending  to  prove  that  the  goods  were  in- 
jured by  the  perils  of  the  sea  insured  against.  The  court  are  in- 
clined to  think  that  there  was  evidence  of  this  tendency,  though 
very  slight ;  yet  still,  however  slight  it  might  be,  the  weight  and 
the  effect  of  it  were  to  be  referred  to  the  jury,  and  to  be  judged 
of  exclusively  by  them,  and  not  by  the  court  or  the  judge  trying 
the  cause.  The  consideration  of  the  weight  and  effect  of  it  was, 
therefore,  by  the  direction  of  the  court,  improperly  withdrawn  from 
the  jury.  The  evidence  here  alluded  to  is  contained  in  the  protest, 
admitted  in  evidence  by  consent  of  the  parties,  and  the  depositions 
of  the  witnesses,  taken  under  commissions  at  the  city  of  Havanna. 
From  this  evidence  it  is  conceived,  the  jury  might  have  found  that 
the  damage  alleged  to  have  been  sustained  was  occasioned  by  the 
perils  of  the  sea  on  the  voyage ;  and  though  such  conclusion  could 
not  have  been  drawn  consistently  with  the  evidence  of  Captain 
Levely,  the  master  of  the  vessel,  yet  the  credit  and  effect  of  his 
testimony  was  also  matter  exclusively  for  the  decision  of  the  jury. 
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They,  however,  would  seem  from  their  verdict,  either  not  to  have 
understood  the  charge  in  relation  to  the  want  of  evidence  as  to  this 
point  or  to  have  disregarded  it  altogether,  most  likely  the  latter. 
If  so,  they  were  clearly  wrong,  because  they  were  to  receive  the 
law  from  the  court ;  and  the  court  having  advised  them  in  respect 
to  the  want  of  evidence  as  a  question  of  law,  they  were  bound  by 
their  respective  oaths  or  affirmations  to  have  given  a  verdict  ac- 
cording to  law  and  the  evidence,  an  obligation  which  they  could 
only  fulfil  by  giving  a  verdict  in  conformity  to  the  charge  of  the 
court,  from  whom  it  was  their  duty  to  take  the  law  when  given. 
If  the  rule  that  the  jury  shall  receive  the  law  from  the  court  be 
not  strictly  adhered  to,  it  is  utterly  hopeless  to  expect  that  the 
law  can  be  administered  alike  to  all ;  because  jurors,  who  have 
never  made  the  law  their  study,  as  is  almost  universally  the  case 
•with  them  all,  must  necessarily  be  measurably  ignorant  of  it,  and, 
therefore,  will  seldom,  if  ever,  decide  intricate  causes  of  their  heads 
according  to  it.  The  rules  of  property,  as  also  those  of  civil  con- 
duct, would  be  misapprehended  and  disregarded,  so  that  uncertainty 
and  injustice  would  prevail  throughout  *the  state,  instead  of  r*a<7 
the  law,  which  is  certain  and  fixed,  and  without  a  faithful 
observance  of  which  equal  justice  cannot  be  administered.  Courts, 
being  composed  of  those,  who,  from  many  years'  study  and  practice 
of  the  law,  are  therefore  supposed  to  be  intimately  acquainted  with 
it,  have  it  assigned  to  them,  as  their  peculiar  province,  to  deter- 
mine what  the  law  is,  in  relation  to  all  cases  coming  before  them, 
and  to  instruct  juries  therein,  as  far  as  may  be  requisite  to  enable 
the  latter  to  carry  the  law  faithfully  into  effect,  in  the  discharge  of 
their  duties  ;  on  the  other  hand,  jurors,  from  their  daily  inter- 
course with  mankind,  in  all  the  various  transactions  of  human  life, 
which  give  rise  to  litigation,  are  considered  peculiarly  well  qualified 
to  decide  on  all  matters  of  fact,  according  to  the  evidence  as  it 
shall  be  given  to  them,  under  the  rules  of  law,  or,  in  other  words, 
under  the  direction  of  the  court,  which  is  to  be  considered  as  being 
in  conformity  to  the  law.  Thus  courts  and  juries  have  their  re- 
spective spheres  assigned  to  them,  within  which  each  is  to  act  and 
move  without  encroaching  upon  the  jurisdiction  or  province  of  the 
other.  In  order,  then,  that  jurors  as  well  as  others  may  know  that 
the  direction  and  decision  of  the  court,  on  any  question  of  law  aris- 
ing in  the  course  of  the  trial  of  an  issue  of  fact,  is  not  to  be  disre- 
garded ;  and  that  a  verdict  given  against  such  direction,  whatever 
it  may  be,  can  never  avail  anything,  unless  it  be  to  occasion  ad- 
ditional delay,  trouble  and  expense  to  the  parties,  as  also  to  the 
public,  the  course  of  the  court  is  to  set  the  verdict  aside,  and  to 
order  a  new  trial.  And  a  court,  from  whose  decisions  on  questions 
of  law  no  appeal  lies,  by  writ  of  error  or  otherwise,  ought  never  to 
depart  from  this  course,  otherwise  the  party  against  whom  the  ver- 
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diet  is  given,  loses  the  benefit  of  such  appeal  and  of  having  the 
question  decided  by  the  appellate  court,  which  would  be  a  most 
unjust  and  illegal  deprivation  of  his  right. 

There  is,  however,  an  additional  reason,  in  this  case,  for 
doing  so.  The  circumstances  disclosed  by  the  evidence  on  trial 
were  such,  at  least,  as  to  excite  strong  suspicion,  that  the  claim 
of  the  plaintiff  was  unfair,  if  not  tainted  with  actual  fraud.  The 
conviction,  however,  which  rested  on  my  mind,  when  charging 
the  jury,  that  there  was  no  evidence  given  which  went  or  tended 
in  the  slightest  degree  to  prove  a  loss  or  injury  to  the  goods  of  the 
plaintiff,  occasioned  by  such  perils  of  the  sea,  in  the  course  of  the 
voyage,  as  were  insured  against  by  the  defendants,  rendered  it  un- 
necessary for  me  as  otherwise  I  would  have  done,  to  present  the 
case  under  that  aspect  to  the  jury.  For  this  reason  alone,  I  am 
strongly  inclined  to  believe,  that  it  would  be  doing  nothing  more 
than  justice  between  the  parties  to  afford  them  an  opportunity  of 
having  the  case  reviewed  by  another  jury  under  a  direction  from 
the  court  that  shall  cover  every  view  which  the  jury  ought  to  take 
of  it.  The  rule  for  a  new  trial  is  therefore  made  absolute. 

Rule  absolute. 

||  Cited  by  Counsel,  3  Norris  331. 

Cited  by  the  Court,  post,  77. 

Brought  before  the  Court  again,  2  Jones  391. 

||  As  to  the  effect  and  admissibility  of  such  protest  in  evidence,  see  Flem- 
ming  v.  Ins.  Co.,  3  W.  &  S.  144;  Ins.  Co  v.  Sennett,  5  Wright  161.  As  to 
what  is  not  evidence  of  loss  by  peril  of  the  sea  :  Flemming  v.  Ins.  Co.,  supra. 
As  to  the  implied  warranty  of  seaworthiness,  see  Myers  v.  Iffs.  Co.,  2  C. 
192.H 
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De  Bolle  against  The  Pennsylvania  Ins.  Co. 

1.  Where   a  policy  of  insurance  is  executed,  under  seal,  between   the 
insurer  of  the  one  part,  and  a  person  named.  "  as  well  in  his  own  name,  as 
for  and  in  the  name  and  names  of  all  and  every  other  person  and  persons 
to  whom  the  property  insured  does,  may,  or  shall  appertain."  of  the  other 
part,  an  action  of  covenant  cannot  be  maintained  upon  it  in  any  other  name 
than  that  of  the  person  who  was  party  to  the  deed. 

2.  No  one  can  claim  the  benefit  of  an  insurance  made  by  another  for  account 
of  whom  it  may  concern,  without  showing  that  it  was  the  intention  of  the 
person  obtaining  the  insurance  to  embrace  his  interest  in  the  goods  at  the 
time  of  the  insurance ;  but  it  seems,  that  to  render  an  insurance  available  to 
a  party  by  adoption  it  is  not  necessary  that  he  should  have  adopted  it  before 
the  loss  happened.1 

y  *  See  Flemming  v.  Ins.  Co.,  ante,  *59.|j 
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3.  Insurance  was  made  on  a  box  of  jewelry  by  the  defendants  for  A  .,  "  as 
well  in  his  own  name,  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  arnd  persons  to  whom  the  property  insured  does,  may  or  shall 
appertain."  Evidence  was  given  that  the  plaintiff  had  purchased  certain 
jewelry  and  shipped  it  on  board  the  vessel  in  a  box,  but  no  evidence  was 
given  of  any  intercourse  between  A.  and  the  plaintiff  or  of  any  agency  on 
the  part  of  A.  in  purchasing  or  shipping  it,  or  that  at  the  time  of  obtaining  the 
insurance,  he  had  any  intention  of  insuring  for  the  plaintiff:  Held,  that 
in  the  absence  of  such  evidence,  the  judge  who  tried  the  case  was  right  in 
directing  the  jury  to  find  for  the  defendants. 

THIS  was  an  action  of  covenant,  brought  by  John  M.  De  Bolle", 
for  the  use  of  his  assignees,  William  Vineyard  and  Joseph  Flem- 
ming,  against  The  Insurance  Company  of  the  State  of  Pennsyl- 
vania, upon  a  policy  of  insurance,  dated  the  15th  day  of  December, 
1827,  between  the  defendants  of  the  one  part,  and  Joseph  Flem- 
ming,  "  as  well  in  his  own  name,  as  for  and  in  the  name  and  names 
of  all  and  every  other  person  and  persons  to  whom  the  property 
thereby  insured,  did,  might,  or  should  appertain,"  of  the  other 
part ;  whereby  the  defendents  insured  the  sum  of  $2400  on  "  one 
box  of  jewelry,"  on  board  a  vessel  called  the  Nueva  Eloisa,  on  a 
voyage  from  Philadelphia  to  the  Havanna. 

The  declaration  averred  that  the  insurance  was  effected  by  Flem- 
ming,  as  agent  of  the  plaintiff.  The  defendants  pleaded  non  in- 
fregerunt  conventionem,  with  leave  to  give  the  special  matter  in 
evidence. 

The  cause  was  tried  on  the  27th  of  November  1838,  at  a  Nisi 
*Prius  held  in  Philadelphia  by  Sergeant,  J.  The  plaintiff's  p*™ 
counsel  gave  in  evidence  the  policy  of  insurance,  and  proved  *- 
by  a  witness,  that  a  certain  quantity  of  jewelry,  intended  for  the 
South  American  market,  was  bought  of  him  by  the  plaintiff,  De 
Bone",  in  the  autumn  or  winter  of  1827,  and  packed  by  the  witness 
in  a  box.  The  depositions  of  witnesses  in  the  Havanna,  proving 
that  the  jewelry  was  damaged  by  sea- water,  were  also  read. 

The  defendant's  counsel  gave  in  evidence  the  order  for  insurance, 
signed  by  Joseph  Flemming,  dated  the  15th  of  December  1827,  di- 
recting the  insurane  of  $2400  on  a  box  of  jewelry,  by  the  Spanish 
schooner  Nueva  Eloisa,  at  and  from  Philadelphia  to  Havanna.  Evi- 
dence was  also  given  to  show  that  the  box  of  jewelry  had  been 
stowed  in  an  improper  and  unsuitable  part  of  the  vessel. 

Judge  Sergeant  charged  the  jury  in  substance  as  follows : 

When  a  policy  is  made  in  the  name  of  another  person,  as  in  this 
case,  it  is  necessary  for  the  plaintiff  to  show  not  only  the  policy, 
and  that  he  was  the  owner  of  certain  jewelry  shipped  on  board  the 
vessel,  but  he  is  bound  to  show  that  he  had  an  interest  in  that  pol- 
icy. The  plaintiff  here  has  properly  averred  in  the  declaration, 
that  Flemming,  in  effecting  this  policy,  did  it  as  his  agent ;  and  this 
is  a  material  fact  which  must  be  proved.  Slight  evidence  would  be 
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sufficient  to  enable  the  jury  to  infer  this  fact :  but  still  there  must  be 
some  evidence ;  for  without  any  evidence  at  all,  it  would  be  error  to 
submit  the  fact  to  the  jury.  There  must  be  proof,  either  of  some  pre- 
vious authority,  orofsomecoternporary  connectionbetween  the  parties, 
from  which  an  authority  can  be  inferred,  or  something  to  show  that 
the  party  effecting  the  policy  in  his  own  name  intended  to  embrace 
the  interest  of  the  person  by  whom  the  shipment  was  made.  If  that 
is  the  case,  and  the  party  interested  afterwards  ratifies  the  act  thus 
done  for  his  benefit,  it  will  be  sufficient.  But  without  any  evidence 
whatever  of  such  authority,  express  or  implied,  or  of  such  intention, 
or  of  any  correspondence,  intercourse,  or  connection  between  the 
parties,  or  duty  or  obligation  on  the  part  of  Flernining,  from 
which  an  authority  could  be  inferred,  to  effect  this  policy  for  the 
plaintiff,  the  rule  of  law  is,  that  the  owner  cannot  recover.  If  he 
could  it  would  open  a  door  for  the  practice  of  fraud :  for  the  per- 
son thus  effecting  a  policy  in  his  own  name,  might  at  a  subsequent 
time,  and  after  a  loss  has  been  incurred,  transfer  the  right  in  it  to 
such  persons  as  happened  to  have  sustained  the  loss,  though  never 
known  or  contemplated  when  the  policy  was  mad«.  In  this  case  I 
have  looked  at  the  evidence  with  attention,  and  I  am  not  able  to  find 
any  evidence  whatever  from  which  the  interest  of  the  plaintiff  in 
the  policy  can  be  interred.  There  is  nothing  bearing  on  this  point, 
but  the  order  by  Flernming ;  the  policy  in  Flemming's  name ;  the 
ownership  of  the  jewelry  by  De  Bolle' ;  and  the  adoption  of  the 
*r*01  *policy  a  considerable  time  afterwards  by  De  Boll&.  lu 
-"  my  opinion  the  rule  of  law  requires  something  more  :  and 
I  am  of  opinion,  that  in  the  absence  of  any  such  evidence  the 
defendant  is  entitled  to  a  verdict." 

The  jury,  under  the  direction  of  the  court,  found  a  verdict  for 
the  defendants. 

The  plaintiff  moved  for  a  new  trial  and  filed  the  following  reasons. 

1.  This  was  an  action  of  covenant  on  a  policy  of  insurance. 
The  policy  was  in  the  usual  terms.  It  declared,  that  it  had  been 
made  between  the  defendants  of  the  one  part,  and  Joseph  Flem- 
ming  as  well  in  his  own  name  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  or  persons  to  whom  the  property  thereby 
insured,  did,  might  or  should  appertain,  in  part  or  in  the  whole,  of  the 
other  part,  and  witnessed  that  the  defendants  caused  the  said  Joseph 
Flemming  and  every  of  them  to  be  insured  in  the  sum  of  two 
thousand  four  hundred  dollars.  The  policy,  in  addition  to  the  usual 
contents,  expressly  set  forth,  that  the  insurance  was  "  on  one  box 
jewelry,"  and  there  was  no  other  jewelry  on  board,  yet,  the  judge 
charged  the  jury,  that  the  verdict  must  be  for  the  defendants,  be- 
cause no  evidence  had  been  given,  of  express  authority  from  the 
plaintiff  (in  whom  the  interest  was  alleged  to  be  by  the  declaration), 
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to  Joseph  Flemming,  by  whom  the  insurance  was  effected,  to  effect 
the  same. 

2.  The  judge  gave  it  as  law  to  the  jury,  that  the  plaintiff  could 
not  recover,  without  having  proved  by  Joseph  Flemming  or  other- 
wise that  he  acted  as  the  agent  of  the  plaintiff  in  effecting  the  in- 
surance, although  the  suit  was   brought  for   the  use  of  Joseph 
Flemming  himself — and  he  was  incompetent  by  reason  of  interest 
to  give  evidence. 

3.  The  whole  merits  of  the  case  were  with  the  plaintiff;  and  the 
jury  gave  their  verdict  for  the  defendants,  merely  by  direction  of 
the  court,  and  they  so  declared ;  when  the  fact  should  have  been 
left  to  the  jury  whether  the  goods  on  which  the  loss  was  sustained 
were  the  property  of  the  plaintiff,  and  were  contemplated  as  the 
subject  of  insurance,  at  the  time  of  giving  the  order  for  insurance 
and  of  effecting  the  policy. 

4.  The  court  rejected  the  bill  of  lading  offered  by  the  plaintiff  as 
incompetent  evidence. 

5.  The  court  rejected,  as  incompetent,  the  various  documents 
which  had  been  submitted,  as  preliminary  proofs  to  the  defendants, 
although  no  objection  had  been  taken  to  them  by  the  defendants, 
when  they  were  exhibited  and  returned. 

6.  The  verdict  was  against  law  and  evidence 

*Mr.  0.  Ingersoll  and  Mr.  J.  R.  Ingersoll,  for  the  plain-  r^y-i 
tiff,  cited  Hagedorn  v.  Oliverson,  2  Maule  &  Selw.  485 ;  L 
Stirling  v.  Vaughan,  11  East  623;  Routhv.  Thompson,  13  Id.  274; 
Lucena  v.  Crawford,  2  New  Rep.  209 ;  Ins.  Co.  Penn.  v .  Smith, 
3  Whart.  527 ;  Master  v.  Miller,  4  Term  Rep.  342 ;  Rousset  v. 
North  Am.  Ins.  Co.  1  Binn.  432  ;  Ruan  v.  Gardner,  1  Wash.  C.  C. 
Rep.  145 ;  Francis  v.  Ocean  Ins.  Co.,  6  Cowen  404. 

Mr.  Scott  and  Mr.  Randall,  for  the  defendants,  cited  2  Phillips 
on  Ins.  378;  Platt  on  Covenants  513;  Pacific  Ins.  Co.  v.  Catlett, 
Wendell  75 ;  1  Condy's  Marshall  473  ;  1  Phillips  on  Ins.  51 ;  3  Id. 
54 ;  Paley  on  Agency  108 ;  Thurston  v.  Murray,  3  Binn.  326. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Upon  the  trial  of  this  cause,  before  Mr.  Justice 
Sergeant,  the  counsel  for  the  defendants  interposed  two  objections 
to  the  recovery  of  the  plaintiff:  first  that  the  policy  of  insurance, 
given  in  evidence,  being  executed  under  the  seal  of  the  defendants, 
at  the  instance  and  in  the  name  of  Joseph  Flemming  alone,  no 
action  of  covenant  could  be  maintained  upon  it  in  the  name  of  the 
plaintiff.  Secondly,  that  no  evidence  whatever  was  given,  tending 
to  prove  that  the  plaintiff  had  an  interest  in  the  policy  at  the  time 
it  was  procured  by  Flemming ;  or,  in  other  words,  that  Flemming, 
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at  the  time,  intended  the  policy  for  the  benefit  of  De  Bolle",  the 
plaintiff,  and,  therefore,  the  defendant  was  entitled  to  a  verdict,  un- 
less the  plaintiff  should  choose  to  take  a  nonsuit. 

As  to  the  first  objection,  though  the  learned  judge  inclined  to 
think  it  was  one  that  could  not  be  got  over,  yet  he  gave  no  decided 
opinion  or  direction  in  regard  to  it ;  but,  on  the  second  he 
charged  the  jury  positively,  that  no  such  evidence  had  been  given, 
and,  therefore,  they  were  bound  in  law,  to  give  a  verdict  in  favor 
of  the  defendants,  and  could  not  do  otherwise. 

If  the  direction  of  the  judge  to  the  jury  ought  to  have  been  in 
favor  of  the  defendants  on  the  first  objection,  still  the  verdict 
ought  not  to  be  set  aside,  though  the  direction  given  by  him  on  the 
second  were  erroneous ;  because  it  must  ever  remain  a  bar  to  the 
recovery  of  the  plaintiff,  in  this  action  at  least,  seeing  he  can  by  no 
possibility  get  rid  of  it.  We,  however,  do  not  think  that  the  charge 
was  erroneous  upon  the  second  objection  ;  but  still,  as  the  point  in- 
volved in  the  first,  has  been  made  by  defendants'  counsel,  and  ar- 
gued on  both  sides,  it  may  not  be  improper,  on  account  of  its  im- 
portance, as  it  respects  the  practice,  to  express  our  opinion  upon  it. 

A  covenant  may  be  defined  to  be  an  agreement  between  two  or 
more  parties,  reduced  to  writing  and  executed  by  a  sealing  and 
*721  *delivery  thereof;  whereby  some  of  the  parties,  named  there- 
-"  in,  engage,  or  one  of  them  engages  with  the  other,  or  others, 
or  some  of  them,  therein  also  named,  that  some  act  hath  or  hath 
not  already  been  done ;  or  for  the  performance  or  nonperformance 
of  some  specified  duty.  A  covenant  then  being  an  agreement,  it 
is  plain  that  in  legal  as  also  in  common  parlance,  there  must  be  at 
least  two  parties  to  it ;  or,  it  cannot  be  regarded  as  an  agreement  or 
covenant  in  any  sense.  And  it  would  seem  to  be  equally  plain  that 
no  such  covenant  can  be  deemed  perfect,  unless  the  names  of  the 
parties  are  set  forth  or  made  known  by  it  in  some  way ;  for  without 
this  it  does  not  appear,  that  there  are  parties  to  it ;  quod  non  ap- 
paret,  non  est,  seems  to  be  the  rule  in  this  respect ;  and  without 
parties,  it  is  obvious  there  can  be  no  agreement  or  covenant.  Nor 
can  a  person  be  made  a  party  to  a  mere  personal  covenant  in  a  deed, 
who  does  not  appear  to  be  such,  or  whose  name  does  not  appear,  in 
any  way,  on  the  face  of  it,  by  averment,  so  as  to  enable  him  to 
maintain  an  action  thereon  in  his  own  name.  In  Green  v.  Home, 
1  Salk.  197,  where  the  plaintiff  declared  in  covenant,  that  A.  being 
indebted  to  him,  and  arrested  at  his  suit,  the  defendant,  in  consid- 
eration that  he  would  order  the  bailiff  to  let  A.  go  at  large,  under- 
took and  covenanted  with  the  plaintiff  to  bring  in  the  body  of  the 
said  A.  and  deliver  him  into  the  custody  of  the  bailiff  such  a  day, 
&c.,  the  defendant  prayed  oyer  of  the  deed,  which  was,  "I  (the  de- 
fendant) do  promise  and  engage  myself  to  bring  in  the  body  of  A. 
to  the  custody  of  B.,  bailiff,  such  a  day:"  and  upon  its  being  de- 


1838.J  OF  PENNSYLVANIA.  72 

[De  Bollfe  v.  Pennsylvania  Ins.  Co.] 

murred  to  by  the  defendants,  the  court  held  that  the  plaintiff  could 
not  set  forth  matter  of  fact  in  his  declaration,  not  contained  in  the 
deed  itself,  so  as  to  alter  the  case ;  also,  that  the  plaintiff  was  no 
party  to  the  deed,  nor  so  much  as  named  in  it ;  and  though  cove- 
nant  might  be  brought  on  a  deed-poll,  yet  the  plaintiff"  must  b& 
named  in  it.  It  will  also  appear  from  every  case  on  the  subject 
where  an  action  of  covenant  has  been  sustained  upon  either  a  deed- 
poll  or  an  indenture,  that  the  name  of  the  plaintiff  was  mentioned  as 
covenantee  in  or  on  the  face  of  the  deed  ;  though  it  will  be  seen  that, 
to  maintain  the  action,  it  is  not  requisite  that  the  covenantee  should 
execute  the  deed,  by  sealing  and  delivering  it  in  either  case;  for  it 
is  the  execution  of  the  deed  by  the  covenantor,  which  gives  the 
right  of  action.  Clement  v.  Henly,  2  Roll.  Abr.  22 ;  Fails  (F.) 
pi.  2 ;  Petrie  v.  Bury,  3  Barn.  &  Ores.  353 ;  Vernon  v.  Jeffreys,  2 
Stran.  1146 ;  S.  C.  7  Mod.  353.  And  hence  a  stranger  by  sealing 
a  deed  inter  paries  may  bind  himself  by  his  covenant  therein  to 
one  of  the  parties,  though  a  party  thereto  cannot  covenant  with 
another  who  is  no  party.  Salter  v.  Kidgly,  Garth.  76  ;  S.  C.  Holt 
210;  1  Show.  58  ;  East  Skidmore  v.  Vandsteven,  Cro.  Eliz.  56  ; 
S.  C.  nom.  Scudamore  v.  Vandenstene,  2  Inst.  673  ;  2  Roll.  Abr.  22, 
Faits  (F.)  pi.  1  ;  Storer  v.  Gordon,  3  Maule  &  Selw.  322  ;  Metcalf 
v.  Rycroft,  6  Id.  75;  Berkely  v.  Hardy,  5  Barn.  &  Ores.  355;  s.  c. 
8  Dow.  &  Ry.  102  ;  Barford"  *v.  Stuckey,  5  J.  B.  Mo.  22  ;  r^q 
s.  c.  2  Brod.  &  Bing  333 ;  1  Bing.  225.  These  authorities 
with  the  follewing  establish  a  distinction  between  a  deed  inter  partes 
arid  a  deed-poll,  showing  that  in  the  latter  a  party  may  covenant 
with  a  stranger  and  also  with  other  persons,  to  do  several  other 
acts,  for  which  everv  one  severally  may  have  his  action.  Cooker 
v.  Child,  2  Lev.  74*;  s.  c.  3  Keb.  94,  115  ;  Lowther  v.  Kelly,  8 
Mod.  115  ;  Lucke  v.  Lucke,  Lutw.  93  ;  Nels.  fol.  ed. ;  Clement  v. 
Henley,  2  Roll.  Abr.  22  ;  Faits  (F.)  pi.  2.  Here  the  deed  being 
inter  partes,  makes  the  objection  against  the  plaintiff's  maintaining 
this  action  upon  it  still  stronger,  if  possible,  than  if  it  were  a  deed- 
poll. 

It  has,  however,  been  argued  that  the  right  of  a  plaintiff  to 
maintain  an  action  on  a  commercial  or  maritime  instrument,  is  not 
subject  to  all  the  rules  of  the  common  law,  which  obtain  in  regard 
to  other  instruments ;  and  that  the  instrument  in  this  case, 
though  a  deed,  yet  being  of  a  maritime  character,  and  made  with 
Joseph  Flemming.  not  merely  for  his  benefit,  but  for  that  of  all 
whom  it  might  concern,  the  plaintiff,  by  showing  that  he  was  con- 
cerned or  interested  in  it,  ought  to  be  permitted  to  maintain  this 
action  in  his  own  name.  It  is  true,  bills  of  exchange  have  always 
been  held  assignable  according  to  the  custom  of  merchants,  contrary 
to  the  rule  of  the  common  law  which  declares  all  choses  in  action 
not  to  be  so.  It  may,  however,  be  well  questioned  whether  policies 


73  SUPREME  COURT  [Dec.  Term, 

[De  Bollfe  v.  Pennsylvania  Ins.  Co.] 

of  insurance  have  ever  been  considered  assignable  at  law,  even 
when  not  under  seal.  The  authorities  referred  to  by  the  counsel 
for  the  plaintiff,  go  no  further,  at  most,  than  to  show  that  they  have 
been  regarded  as  assignable  only  in  equity  ;  placing  them,  in  this 
respect,  on  the  same  footing  with  choses  in  action  at  common  law. 
See  Marshall  on  Ins.  800 ;  Gourdori  v.  Ins.  Co.  of  N.  A.,  3  Yeatea 
327;  s.  c.  1  Binn.  330,  in  note;  Rousset  v.  Same,  1  Binn.  429  ; 
Delany  v.  Stodart,  1  Term  Rep.  22.  It  is  true,  that  the  plaintiff  in 
Rousset  v.  Ins.  Co.  of  N.  A.,  appears  to  have  been  but  the  assignee 
of  the  policy  ;  but  no  exception  was  taken,  on  that  ground,  to  hia 
maintaining  the  action.  The  court,  however,  expressly  recognise 
the  rule  of  the  common  law  in  this  respect,  as  to  choses  in  action 
being  applicable  to  policies  of  insurance;  for  the  late  Ch.  J.  Tilgh- 
man,  in  delivering  his  opinion,  mentions  the  case  of  Gourdon  v.  Ins. 
Co.  of  N.  A.,  and  says,  "The  charge  of  Ch.  J.  Shippen,  delivered 
with  the  approbation  of  all  the  judges,  established  a  principle  de- 
cisive of  the  question  now  before  us ;  that  is  to  say,  that  a  policy  of 
assurance  was  to  be  considered  as  other  choses  in  action,  which  are 
not  assignable  by  the  common  law,  but  only  in  equity  ;  and  conse- 
quently the  assignee  takes  it  liable  to  all  defalcations  to  which  it 
was  subject  before  the  assignment."  The  defendant  being  willing 
there  that  the  plaintiff  should  maintain  his  action  in  his  own  name, 
subject  to  the  defalcation  claimed  by  the  defendant,  the  court  could 
not,  with  any  propriety,  have  turned  the  plaintiff  out  of  court, 
^  .  -I  because  he  had  *brought  the  action  in  his  own  name  instead 
of  that  of  his  assignor  ;  the  objection  being  purely  technical, 
the  defendant  had  a  right  to  waive  it,  and  to  permit  the  plaintiff  to 
try  it  upon  principles  of  equity  and  according  to  its  intrinsic  merits. 

In  support  of  this  present  action,  the  case  of  the  Maryland  Ins. 
Co.  v.  Graham,  in  3  Harris  &  Johns.  62,  has  been  cited ;  and  much 
relied  upon.  It  is  clear,  however,  from  the  report  of  it,  that  the 
court  sustained  the  action  there,  upon  the  ground  that  the  plaintiff 
was  expressly  named  in  the  policy ;  which  is  not  the  case  here.  It 
would,  therefore,  rather  seem  to  support  the  rule  laid  down  above, 
that  covenant  can  only  be  maintained  in  the  name  of  a  party  to.  or 
the  covenantee,  named  in  the  deed,  or  his  legal  representatives. 

It  may  be  admitted,  however,  that  where  a  broker  or  other  person 
causes  himself  to  be  insured  on  an  interest  as  well  in  his  own  name 
(which  is  expressly  mentioned  therein),  as  in  the  name  and  names 
of  all  persons  whatsoever,  to  whom  the  same  may  in  any  way 
appertain,  being  the  form  used  here,  and  considered  of  the  like 
import,  with  a  shorter  form,  frequently  used  in  this  country,  wherein 
the  party  effecting  the  policy  is  insured  for  "  himself  and  whom  it 
may  concern,"  it  is  competent  for  those  persons  to  whom  the  interest 
insured  appertains,  though  not  expressly  named  in  the  policy,  to 
maintain  in  their  own  names,  actions  of  assumpsit  to  obtain  an 
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indemnity  for  losses  occasioned  by  means  of  the  perils  insured 
against.  But  this  is  upon  the  ground  that  not  only  the  considera- 
tion, to  wit,  the  premium  paid  for  the  insurance,  is  considered  as 
having  moved  from  him,  but  likewise  upon  that  of  his  being  the 
party  actually  injured  by  the  loss.  It  is  a  general  rule,  that  the 
action  of  assumpsit  accrues  to  the  person  from  whom  the  considera- 
tion for  the  promise  proceeded,  and  who  will  be  the  party  injured 
if  not  fulfilled ;  and,  therefore  in  his  name  only  can  it  be  main- 
tained. See  Blymire  v.  Boistle,  6  Watts  182,  and  the  cases 
referred  to  by  Mr.  Justice  Sergeant,  in  delivering  the  opinion  of 
the  court.  But  in  regard  to  an  action  of  covenant,  which  is 
founded  upon  a  deed,  the  moving  or  original  cause  for  executing  it 
is  not  looked  to  for  the  purpose  of  maintaining  the  action,  because 
the  sealing  and  delivering  the  deed  is  a  sufficient  consideration  for 
that ;  and  renders  it  binding  upon  the  covenantor  to  the  covenantee 
alone,  though  the  consideration  which  actually  induced  the  making 
of  the  covenant,  should  appear  in  the  deed  to  have  come  from  a 
third  person  ;  and  whether  the  covenant  or  obligation  created 
thereby  appears  to  be  for  the  benefit  of  the  covenantor  or  a  third 
person,  the  action  nv:st  be  brought  in  the  name  of  the  covenantee. 
Shep.  Touch.  369  ;  oro.  Obi.  72.  Joseph  Flemming  being  the  only 
covenantee  named  in  the  deed  here,  we  therefore  think  that  no 
action  can  be  supported  upon  it  against  the  defendants,  unless  it 
be  brought  in  his  name. 

Now  as  to  the  second   objection : — There   can   be  no  question 


here,  *but  the  form  of  the  policy  is  sufficient  to  include  and 
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protect  the  interest  of  the  plaintiff,  provided  it  was  intended 
to  be  so  at  the  time  of  its  being  effected.  All  the  authorities  on  the 
subject  would  rather  go  to  show  that  the  intention  of  the  party 
effecting  the  insurance,  at  the  time  of  doing  so,  ought  to  lead  and 
govern  the  future  use  of  it ;  and  that  no  one  can  by  any  subsequent 
act,  entitle  himself  to  claim  the  benefit  of  it,  without  showing  that 
his  interest  was  intended  to  be  embraced  by  it  when  it  was  made. 
The  case  of  Boduy  v.  Union  Ins.  Co.,  Condy's  Marsh.  473,  was 
decided  on  this  principle  as  it  appears  to  me.  There  the  assured, 
supposing  three  thousand  dollars  to  be  shipped  on  his  account  in 
the  West  Indies,  insured  that  sum  in  his  own  name,  but  using  the 
form  "and  for  whom  it  may  concern,"  and  it  happening  that  only 
the  sum  of  eleven  hundred  and  twenty-five  dollars  was  shipped  on 
his  account,  another  person,  Boduy,  having  money  on  board  the 
vessel,  wished,  no  doubt  by  the  consent  of  the  person  in  whose 
name  the  policy  was  made,  to  recover  compensation  for  the  loss  of 
his  specie  under  the  same  policy  ;  but  Judge  Washington  ruled  that 
he  had  no  claim,  as  he  neither  procured  the  insurance  himself,  nor 
authorized  it  to  be  made  ;  and  it  appearing  not  to  have  been 
intended  for  him.  Mr.  Phillips,  in  his  treatise  and  collection  of 
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cases  on  the  subject,  lays  down  the  rule  in  these  words,  page  57, 
"  In  many  policies,  the  insured  is  so  described,  that  any  person 
may  be  compehended  and  avail  himself  of  the  contract,  by  proving 
his  interest  and  showing  that  the  policy  was  intended  for  him." 
And  again  in  page  61,  after  giving  an  abstract  of  several  cases 
referred  to  by  him,  and  the  decisions  thereon,  where  the  form  of  the 
policies  was  "  for  whom  it  might  concern,"  or  in  terms  of  like 
import,  he  observes,  "  from  these  cases  it  seems,  that  a  policy  con- 
taining this  general  description,  may  enure  to  the  benefit  of  the 
person  effecting  it,  or  to  that  of  any  other  person  for  whom  he 
intends  it,  and  who  has  requested  him  to  effect  it,  or  adopts  it  when 
made."  This  would  not  only  seem  to  be  the  fair  deduction  from 
the  authorities  on  the  subject,  but  to  be  supported  likewise  by  reason, 
principles  of  sound  policy  and  natural  justice.  For  if  no  evidence 
were  required  to  be  given,  tending  either  to  show  that  the  plaintiff 
had,  previously  to  the  policy's  being  effected,  authorized  it,  or  that 
it  was  intended  for  him,  and  he  permitted  to  recover  without  this, 
by  merely  showing  his  subsequent  adoption  of  it,  the  party  effecting 
the  policy  and  having  an  interest  on  board  of  the  vessel,  which  he 
intended  to  protect  by  it,  after  receiving  what  he  had  at  stake,  in 
safety,  might  sell  and  transfer  his  policy  to  others,  whose  goods  on 
board  of  the  same  vessel  had  been  lost  by  the  perils  of  sea,  without 
any  policy  having  been  effected  for  the  purpose  of  covering  them  : 
and  thus  expose  the  underwriters  to  a  risk  that  was  never  contem- 
plated in  making  the  assurance.  The  injustice  arising  from  the 
operation  of  such  a  principle  is  manifest,  and  therefore  ought  not  to  be 
#-fl-i  sanctioned.  It  tends  to  destroy  or  prevent  the  equal  chance 
-"  *of  gain  or  loss  to  the  parties,  which  is  regarded  in  some 
measure  as  requisite  to  sustain  the  validity  of  the  contract.  Besides, 
it  is  obvious  that  it  would  tend  to  promote  gambling  policies,  which 
are  deemed  void  by  the  law  of  this  state  (3  Yeates  461) ;  and  to 
render  them  valid  by  subsequent  events  and  the  agreements  of  the 
party  procuring  them,  with  third  persons,  without,  or  even  against 
the  consent  of  the  insurers.  For  a  policy  effected  by  a  person,  who 
has  no  interest  whatever  to  be  insured,  and  who  at  the  time  does 
not  intend  it  for  the  benefit  of  any  one  who  has,  is  literally,  as  it 
would  seem  to  me,  a  gambling  policy ;  but  if  he  can  by  selling  the 
policy  tu  the  owner  of  property  on  board,  either  before  or  after  a 
loss  of  it  shall  have  happened,  thus  render  it  valid,  the  policy  of 
the  law  which  denounces  gambling  policies,  will  be  at  least  partially 
defeated.  It  would  seem  not  to  be  requisite,  in  order  to  render  an 
assurance  available  to  a  party  by  adoption,  that  he  should  adopt  it 
before  the  loss  shall  have  happened ;  for  in  Hagedorn  v.  Oliverson, 
2  M.  &  S  486,  it  was  not  adopted  by  the  owner  of  the  property 
until  after  the  loss,  and  nearly  two  years  after  the  date  of  the 
policy  ;  which  is  expressly  stated  by  the  report  of  the  case,  to  have 
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been  made,  and  at  the  time  of  doing  so,  was  intended  for  his  benefit. 
The  maxim  quod  primum  est  intentione,  ultimum  est  in  operatione, 
may  be  regarded  as  being  applicable  in  such  cases. 

The  question  then  arises  in  the  case  before  us.  was  there  any 
evidence  given  whatever,  from  which  the  jury  could  fairly  have 
inferred  an  authority  from  De  Bolle"  to  Flemming,  to  effect  the 
assurance.  It  is  plain  there  was  none :  nor  did  I  understand  it  to 
be  insisted  on  by  the  counsel  for  the  plaintiff  on  the  argument  for 
a  new  trial  that  there  was :  but  it  was  earnestly  contended  that  the 
assurance  of  such  a  box  of  jewelry  by  Flemming  as  De  Boll£  had 
given  evidence  of  his  having  shipped  by  the  same  vessel,  named  in 
the  policy,  and  it  not  appearing  that  Flemming  himself  had  any 
such  on  board,  it  was  sufficient  to  justify  the  jury  in  concluding 
thence,  that  the  insurance  was  intended  for  De  Bolle" ;  and  conse- 
quently it  ought  to  have  been  left  to  the  jury  to  be  decided  by 
them,  as  a  question  of  fact.  But  in  the  entire  absence  of  all  evi- 
dence, showing  the  least  intercourse  between  De  BollS  and 
Flemming  in  regard  to  business  of  any  kind ;  or  that  the  latter 
had  any  concern  with  shipping  the  jewelry,  or  purchasing  it  as  the 
agent  of  the  former,  or  showing  that  either  at  the  time  of  or  before 
effecting  the  assurance,  he  intended  to  do  so  or  was  doing  it  for  De 
Bolle,  it  would  be  a  conclusion  too  far-fetched,  and  such  as  the  law 
ought  not  to  permit  a  jury  to  make.  It  was  not  proved  to  have 
been  attended  by  any  one  or  more  circumstances  which  indicate 
with  the  slightest  degree  of  certainty,  that  it  was  intended  for  the 
benefit  of  De  Bolle".  That  this  box  of  jewelry  was  intended  to  be  in 
sured  is  not  even  proved  with  any  degree  of  certainty  ;  but  if  it  were, 
still  I  should  doubt  whether  that  would  be  sufficient  to  leave  the 
question  of  fact,  whether  it  was  intended  for  *De  Bolle,  to  p^y 
the  decision  of  the  jury  ;  because  for  aught  that  appears  to  *• 
the  contrary,  Flemming  may  have  had  such  box  of  jewelry  himself 
on  board  of  the  same  vessel,  or  have  intended  an  assurance  upon  it, 
without  having  any  insurable  interest  in  it.  Every  thing  remains 
in  perfect  obscurity  as  to  this ;  and  from  all  the  evidence  given,  it 
is  utterly  impossible  to  come  to  any  conclusion  in  regard  to  it, 
other  than  that  of  mere  conjecture  at  best.  It  has  been  said,  how- 
ever, and  argued  that  this  case  is  similar  to  the  case  of  Flemming 
for  the  use  of  Marcia  v.  The  Marine  Ins.  Co.  of  Philada.,1  tried 
before  myself  at  the  late  Nisi  Prius,  wherein  it  was  left  to  the  jury 
to  be  determined  by  them  as  a  question  of  fact,  whether  the  insur- 
ance there  was  intended  for  Marcia  or  not.  Between  the  two  cases 
however,  it  is  conceived  there  is  this  very  material  difference.  In 
the  case  of  Marcia  it  appeared  from  the  evidence,  that  the  goods 
alleged  to  have  been  insured,  and  so  proved  by  the  evidence  given, 

|| »  Ante,  p.  *  59.|| 
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were  shipped  by  Flemraing,  and  that  Marcia  had  actually  pur- 
chased them  previously  as  his  goods,  and  paid  for  them  ;  from 
which  it  might  be  inferred  that  Flemming  acted  as  the  agent  of 
Marcia  in  shipping  the  goods  ;  and  being  the  agent  of  Marcia  for 
that  purpose,  he  might  reasonably  be  intended  to  have  made  the 
assurance  for  the  benefit  of  Marcia,  also  as  his  agent.  It  was  like- 
wise claimed,  that  one  witness,  produced  on  the  part  of  the  plain- 
tiff, testified  that  Flemming  acted,  before  the  insurance,  generally 
as  the  agent  of  Marcia  in  the  city  of  Philadelphia.  Under  this 
state  of  the  evidence,  it  was  deemed  proper  to  leave  it  to  the  jury  to 
suy,  whether  the  assurance  was  intended  by  Flemming,  when  he 
made  it,  for  Marcia ;  and  if  so.  whether  the  latter,  if  the  jury 
should  think  that  it  was  made  without  any  previous  authority  from 
him,  subsequently  approved  and  adopted  it :  and  as  it  was  for  his 
benefit,  such  subsequent  adoption  might  be  presumed,  the  suit  hav- 
ing been  brought  for  his  use  and  carried  down  to  trial  without  any 
dissent  on  his  part  to  it  ever  having  been  made  or  obtained. 

The  rule  for  a  new  trial  is  therefore  discharged  ;  and  judgment 
rendered  for  the  defendant  upon  the  verdict. 

Judgment  for  the  defendant. 

Cited  by  Counsel,  9  W.  &  S.  75  ;  2  Barr  155  ;  7  Id.  226  ;  1  Harris  221 ;  5 
Id.  294;  1  Grant  231  ;  14  Wright  347  ;  ||  21  Smith  39 ;  24  Id.  473.  |) 

Cited  by  the  Court  below,  4  Wright  450. 

Cited  by  the  Court,  6  Whart.  94.  ||  As  to  the  covenantee  being  the  neces- 
sary plaintiff:  Ardesco  Co.  v.  Mining  Co.,  16  Smith  380;  and  see  Minehill 
Railroad  Co.  v.  Lippincott,  5  Norris  468 ;  s.  c.  5  W.  N.  C.  560;  York  Asso- 
ciation v.  Myers,  11  Id.  541  ;  National  Association  v.  Leupold,  12  Id.  330; 
Act  14th  March  1873,  §  ],  P.  L.  46,  authorizing  assignees  of  policies  of  insur- 
ance to  sue  in  their  own  names.  Only  the  interest  intended  to  be  covered  is 
protected ;  what  is  evidence  of  such  intention ;  Steele  v.  Ins.  Co.,  5  Harris 
290  ;  Miltenberger  v.  Beacom,  9  Barr  198.|| 

Brought  before  the  Court  again,  4  Barr  475. 
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Dickerson  against  Anderson. 

IN    ERROR. 

Under  the  act  of  the  9th  of  April,  1833,  it  is  not  sufficient  to  relieve  a  de- 
fendant from  the  payment  of  costs  which  have  accrued  after  an  appeal  by 
him  from  the  judgment  of  a  justice  of  the  peace  that  he  should  have  made  a 
tender  of  the  amount  which  he  admitted  to  be  due,  with  the  costs  that  had 
accrued.  It  is  necessary  that  he  should  have  offered  to  give  a  judgment  for 
Bach  amount. 

ERROR  to  the  Common  Pleas  of  Bucks  County. 
The  suit,  which  was  trover  for  seven  tons  of  coal,  was  originally 
instituted  before  a  justice  of  the  peace,  by  William  Anderson 
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aginst  John   Dickerson.     Each   party  appeared   by  an  attorney 
The  plaintiff  claimed  to  recover  $35,  the  alleged  value  of  the  coal. 

The  defendant  made  a  tender  of  five  dollars,  and  two  dollars 
fifty-two  cents,  the  amount  of  costs  that  had  accrued.  After  hear- 
ing the  parties,  the  justice  gave  judgment  for  the  plaintiff  in  the 
sum  of  $20  with  costs.  The  defendant  appealed  to  the  Court  of 
Common  Pleas ;  where  the  cause  was  referred  to  arbitrators,  who 
awarded  five  dollars  to  the  plaintiff.  Judgment  was  entered  upon 
the  award.  The  plaintiff  moved  to  have  the  judgment  entered 
with  costs.  The  defendant  obtained  a  rule  on  the  plaintiff  to  show 
cause  "why  the  judgment  on  the  award  should  not  be  entered 
without  costs  ;  and  why  the  plaintiff  should  not  be  directed  to  pay 
the  costs  of  the  defendants  according  to  the  act  of  assembly  of  the 
9th  of  April  1833." 

After  argument,  the  court  (Fox,  President,)  delivered  the 
following  opinion,  on  the  18th  of  April,  1838. 

"  This  was  an  appeal  from  the  judgment  of  Justice  Snyder,  who 
gave  judgment  for  the  plaintiff  for  the  sum  of  twenty  dollars. 
The  case  was  arbitrated  after  it  came  into  this  court,  and  award 
was  given  for  the  plaintiff  for  the  sum  of  five  dollars.  The  plain- 
tiff moved  to  have  the  judgment  entered  with  costs.  The  defend- 
ant *objected  to  this  entry,  and  asked  that  the  judgment  r*™ 
should  be  for  costs  for  the  defendant.  The  ground  upon  •- 
which  the  defendant  relied  for  his  motion  was,  that  it  appeared 
from  the  record  of  the  justice,  '  that  the  defendant  made  a  tender  of 
five  dollars,  and  two  dollars  and  fifty-two  cents,  the  amount  of  costs 
that  had  accrued.'  The  act  of  assembly  in  relation  to  the  matter 
is  in  the  following  words  :  '  The  costs  on  appeals  hereafter  entered 
from  judgments  of  justices  of  the  peace  and  aldermen,  shall  abide 
the  event  of  the  suit,  and  be  paid  by  the  unsuccessful  party,  as  in 
other  cases.  Provided  that  if  the  defendant,  either  on  the  trial  of 
the  cause  before  the  justice,  or  referees,  or  before  an  appeal  is 
taken,  shall  offer  to  give  the  plaintiff  a  judgment  for  the  amount 
the  defendant  shall  admit  to  be  due,  which  offer  it  shall  be  the  duty 
of  the  justice  or  referees  to  enter  upon  record,  and  if  the  said 
plaintiff  shall  not  accept  such  offer,  then  and  in  that  case,  the 
plaintiff  shall  pay  all  the  costs  which  shall  accrue  on  the  appeal, t 
if  he  shall  not  in  the  event  of  the  suit  recover  a  greater  amount 
than  that  for  which  the  defendant  offered  to  give  a  judgment ;  and 
in  both  cases  the  defendant's  bill  shall  be  taxed  and  paid  by  the 
plaintiff  in  the  same  manner  ag  if  the  judgment  had  been  rendered 
for  the  defendant.'  From  this  it  is  clear,  that  the  plaintiff  is 
entitled  to  judgment  for  costs  unless  the  defendant  has  brought 
himself  within  the  provisions  of  the  act  which  would  entitle  him 
to  costs.  To  do  this  it  must  appear  that  he  offered  to  give  the 
plaintiff  a  judgment  for  the  amount  which  he  admitted  to  be 
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due.  This,  confessedly,  he  has  not  done.  He  made  a  tender 
of  tire  dollars,  and  two  dollars  and  fifty-two  cents  for  costs 
accruod.  How  did  he  make  the  tender;  did  he  offer  five  dol- 
lars to  the  plaintiff?  That  does  not  appear.  Had  he  paid  into 
the  magistrate's  hands  for  the  plaintiff  the  sum  of  five  dollars,  and 
the  costs  which  had  accrued,  then  there  would  have  been  some  ground 
for  saying  he  had  put  the  plaintiff  in  as  good  a  situation  as  if  ho 
had  offered  to  give  him  a  judgment.  But  even  then,  I  doubt  if  he 
could  subject  the  plaintiff  to  the  severe  penalty  inflicted  by  the  law, 
if  an  offer  had  been  made  to  give  a  judgment.  Before  such  penalty 
can  be  imposed  the  law  requires  that  the  defendant  shall  have 
offered  to  give  judgment  for  what  he  admits  to  be  due;  this  he  did 
not  do.  There  may  be  many  reasons  why  a  plaintiff  would  desire 
a  judgment,  and  not  a  tender  of  the  money.  Why  did  not  the 
defendant  offer  to  give  the  judgment  provided  by  the  act?  It 
appears  that  he  was  represented  by  counsel  before  the  justice,  and 
they  chose  to  tender  five  dollars  instead  of  giving  a  judgment;  as 
they  have  chosen  not  to  take  the  course  prescribed  by  law,  they 
cannot  have  the  advantage  of  its  provision.  They  probably  con- 
templated some  advantage  to  the  defendant  by  not  offering  the 
judgment ;  and  they  must  be  content  not  to  have  the  advantage  the 
law  provided  for  them  if  they  had  done  so." 

*801         *  Judgment  having  been  entered  for  the  costs,  the  defend- 
•*     ant  took  a  writ  of  error,  and  assigned  the  following  errors. 

1.  The  court  erred  in  entering  judgment  in  favor  of  the  plain- 
tiff for  full  costs. 

2.  The  court  erred  in  not  entering  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  the  award  of  arbitrators,  and  in  favor  of 
defendant  for  costs. 

3.  The  court  erred  in  deciding  "  That  a  tender  of  the  amount 
admitted  to  be  due,  and  all  the  costs  that  had  accrued  up  to  the 
time  of  such  tender  is  not  equivalent  to  a  '  tender  of  a  judgment,' 
under  the  act  of  9th  of  April,  1883." 

4.  The  court  erred  in  deciding  "  That  it  must  appear  that  the 
defendant  offered  to  give  the  plaintiff  a  judgment  for  the  amount 
admitted  to  be  due;"  and  that  neither  a  tender  of  the  money,  nor 
even  a   payment  into  the  magistrate's  hands,  is  equivalent  to  a 
tender  of  the  judgment  under  the  act. 

Mr.  W.  R.  Dickerson,  for  the  plaintiff  in  error,  referred  to  the 
Act  of  1833  ;  and  cited  McDowell  v.  Glass,  4  Watts  389. 

Mr.  Chapman,  contr 

PER  CURIAM. — The  act  requires  the  defendant  to  offer  a  confes- 
sion of  judgment,  not  to  tender  the  debt;  and  we  should  get  away 
from  everything  like  certainty  did  we  depart  from  the  words. 
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Besides,  the  justice  had  authority  to  receive  the  money  only  on  the 
foot  of  a  judgment ;  and  that  was  not  proposed  to  be  given.  The 
present  point  was  left  open  in  McDowell  v.  Glass,  4  Watts  389, 
not  because  it  was  a  doubtful  one,  but  because  it  did  not  arise. 

Judgment  affirmed. 

Cited  by  the  Counsel,  1  Barr  39  ;  2  Ashmead  392 ;  ||  16  Smith  159.J 

Cited  by  the  Court,  1  Barr  190 ;  7  Casey  425. 

See  also  2  Jones  255;  3  Harris  43  ;  10  Id.  298.  ||  The  record  must  show 
the  offer  to  confess  and  notice  to  the  plaintiff:  Driesbach  v.  Morris,  13 
Norris  23.fl 
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Perit  and  Others  against  Cohen  and  Others. 

IN    ERROR. 

1.  In  an  action  on  an  award  made  under  an  alleged  parol  submission,  one 
of  the  arbitrarors  was  called  by  the  plaintiff,  and  proved  the  submission  and 
award.     Held,  that  it  was  competent  for  the  defendant  to  ask  him,  on  cross- 
examination,  and  without  first  opening  his  case,  whether  he  and  the  other 
arbitrator  had  not  previously  decided  that  they  could  make  no  award,  and 
informed  the  parties  of  that  decision. 

2.  Where  an  arbitrator  has  been  called  by  the  plaintiff  to  prove  a  parol 
submission  and  an  award  made  under  it,  the  defendant  may  prove  by  him, 
1st.  That  soon  after  the  submission,  a  meeting  of  the  arbitrators  was  held, 
and  upon  the  facts  and  statement  then  before  them,  they  decided  that  they 
could  make  no  award,  and  so  informed  the  parties.    2d.  That  twelve  or  eigh- 
teen months  afterwards,  without  any  new  submission  or  notice  to  the  defend- 
ant, the  arbitrators  met  and  made  the  supposed  award,  not  on  the  facts  and 
statements  communicated  by  the  parties,  but  upon  circumstances  which  had 
happened  after  the  first  meeting,  and  after  the  abandonment  of  the  reference. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  brought 
by  J.  J.  Cohen  and  others  against  John  W.  Perit  and  others. 

The  action  was  brought  upon  an  award  alleged  to  have  been 
made  under  a  parol  submission  by  the  plaintiffs  and  defendants. 

On  the  trial  of  the  cause  before  Pettit,  President,  on  the  15th 
of  November  1836,  the  plaintiffs  produced  John  A.  Brown  (one  of 
the  arbitrators  by  whom  the  award  was  made)  as  a  witness,  who 
deposed  as  follows,  viz. :  "  There  was  a  submission  by  the  plaintiffs 
and  defendants  to  Mr.  McCrea  and  myself  touching  $100,  a 
deficiency  in  a  sum  of  specie  sold  by  the  plaintiffs  to  the  defend- 
ants. We  met.  I  do  not  recollect  whether  the  parties  met. 
There  was  no  argument  by  counsel.  We  made  an  award.  This 
is  it."  Being  cross-examined,  he  said. — "  The  submission  was 
4  WHARTUN — 6 
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upwards  of  a  year  before  the  award,  to  the  best  of  my  recollection. 
We  had  a  meeting  soon  after  the  submission.  We  did  not  agree 
upon  an  award  at  that  meeting.  We  did  not  come  to  a  decision 
until  a  very  short  time  before  the  date  of  the  award.  No  notice 
was  given  to  the  parties  after  the  first  meetings.  We  did  not  meet 
*821  f°rmerbr  more  *than  once,  but  we  talked  of  it  frequently  in 

J  the  street,  if  my  memory  serves  me.  I  do  not  recollect 
whether  the  submission  was  in  writing.  I  do  not  recollect  it  at  all, 
except  from  seeing  the  award.  The  award  has  refreshed  my  mem- 
ory. Each  party  told  his  own  story  at  the  first  meeting,  so  far  as 
I  recollect."  The  defendant's  counsel  then  proposed  to  ask  the 
witness  the  following  question,  viz. :  "  At  the  meeting  of  arbitra- 
tors of  which  you  have  spoken,  soon  after  the  submission,  did  not 
you  and  Mr.  McCrea  hear  the  facts  and  statements  of  the  parties, 
and  decide  that  you  could  make  no  award,  and  did  you  not  inform 
the  parties  of  that  decision  ?"  This  question  was  objected  to  on 
behalf  of  the  plaintiffs,  and  rejected  by  the  learned  judge,  on  the 
ground  that  the-  defendants  should,  as  decided  in  Ellmaker  v. 
Buckley,  16  S.  &  R.  72,  first  open  their  case ;  and  this  rejection 
was  the  first  error  assigned. 

The  defendant's  counsel  then  opened  their  case;  and  having 
done  so,  offered  the  said  John  A.  Brown  as  a  witness  to  prove, 
"  1st.  That  soon  after  the  submission,  a  meeting  of  the  arbitra- 
tors was  held,  and  upon  the  facts  and  statements  then  before  the 
arbitrators  they  decided,  that  they  could  make  no  award,  and  so 
informed  the  parties.  2d.  That  twelve  or  eighteen  months  after- 
wards, without  any  new  submission,  or  any  assent  of  or  notice 
to  the  defendants,  the  said  McCrea  and  Brown  met  and  made  the 
supposed  award  (on  which  this  action  was  brought)  not  on  the  facts 
and  statements  communicated  by  the  parties,  but  upon  circum- 
stances which  had  happened  after  the  first  meeting,  and  the  abandon- 
ment of  the  reference  as  above  stated."  The  plaintiffs'  counsel 
objected  to  this  evidence,  and  it  was  rejected  by  the  learned  judge 
(referring  again  to  Ellmaker  v.  Buckley,  16  S.  &  R.) :  and  this 
rejection  was  the  second  error  assigned. 

Mr.  Meredith,  for  the  plaintiffs  in  error. 

1.  The  case  of  Ellmaker  v.  Buckley,  16  S.  &  R.  72,  decided 
that  a  party  cannot,  before  he  has  opened  his  case,  intro- 
duce it  to  the  jury  by  cross-examining  the  witnesses  of  the 
opposite  party.  In  this  case  the  cross-examination  proposed  was 
in  the  regular  and  usual  course.  The  plaintiff  was  under  the 
necessity  of  examining  the  witness  respecting  the  submission,  and 
the  question  proposed  on  the  part  of  the  defendant  was  merely 
whether  the  submission  continued.  The  plaintiff  is  to  make  out 
his  case  affirmatively,  and  the  defendant  ought  to  be  allowed,  bj 
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refreshing  the  memory  of  a  witness,  to  invalidate  the  plaintiffs 
case,  without  opening  any  case  on  his  own  part. 

2.  The  case  of  Ellmaker  v.  Buckley  also  decided,  that  arbitra- 
tors are  incompetent  to  give  evidence  of  their  own  misconduct. 
Here  no  misconduct  was  alleged.  Ex  necessitate,  the  witness  was 
competent  to  prove  the  revocation  of  the  submission.  The  judge 
rejected  *each  and  both  of  the  questions  proposed ;  and  if  f  ^^o 
either  of  them  was  admissible,  the  judgment  ought  to  be  *- 
reversed. 

Mr.  C.  Ingersoll  and  Mr.  J.  R.  Ingersoll,  for  the  defendants  in 
error. 

The  case  of  Ellmaker  v.  Buckley  is  nearly  identical  with  this  on 
both  points.  The  impropriety  alleged  in  both  cases  on  the  part  of 
the  arbitrators  was  merely  a  technical  one.  If  a  jury  should  sep- 
arate and  meet  again,  and  give  a  verdict,  would  one  of  them  be 
admitted  to  testify  to  the  fact  ?  The  questions  were  proposed 
together.  If-  they  had  stopped  at  the  first  question,  there  would 
still  be  an  impropriety  in  putting  it.  The  rule  of  law  would  be 
constantly  evaded,  if  questions  could  be  separately  proposed,  which 
together  would  be  objectionable.  In  Shelly  v.  Palmer,  1  Strange 
646,  it  was  held,  that  parol  evidence  was  not  admissible  to  contra- 
dict a  written  award. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — As  to  the  first  bill  of  exception :  we  are  clearly 
of  opinion  that  the  plaintiff  in  error,  the  defendant  below,  was 
entitled  to  have  the  question  answered,  which,  by  way  of  cross- 
examination  he  propounded  to  Mr.  Brown,  the  witness  produced 
by  the  plaintiff  below,  to  prove  the  submission  and  award  set  forth 
in  his  declaration  ;  and  upon  the  establishment  of  which,  his  right 
to  recover  depended.  The  object  of  the  question  by  the  defend- 
ant, was,  to  acertain  from  the  witness,  whether  the  submission  of 
which  he  spoke  in  giving  his  evidence  in  chief,  had  not  in  effect, 
been  terminated  or  put  an  end  to  before  the  award,  of  which  he 
also  testified,  was  made.  Now  it  is  perfectly  obvious,  that  the 
award  was  a  mere  nullity,  or  in  law  no  award  at  all,  unless  a  sub- 
mission authorizing  it,  was  in  force  or  being  at  the  time  it  was 
made.  The  claim  of  the  plaintiff  below,  therefore,  rested  entirely 
upon  the  fact  of  such  an  award  having  been  made,  as  he  alleged, 
that  is,  one  made  in  pursuance  of  an  agreement  of  submission, 
existing  between  him  and  the  defendant  below  at  the  time.  This 
was  part  of  the  allegata  on  his  part,  and  therefore,  to  entitle  him 
to  recover,  he  was  bound  to  sustain  it  by  his  proofs.  Having  given 
evidence  accordingly  by  the  witness,  which  without  more,  went  to 
prove  that  the  writing,  purporting  to  be  an  award,  was  made  in 
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pursuance  of  an  agreement  of  submission  in  force  at  the  time  of 
making  the  award,  he  could  with  no  propriety  or  color  of  reason 
after  closing  his  examination  of  the  witness  in  chief,  object  to  the 
defendant's  asking  such  questions  of  the  witness  as  would  tend  to 
elicit  evidence  from  him,  showing  that  the  submission,  of  which  he 
testified,  as  having  been  made,  had  been  put  an  end  to,  before  the 
making  of  the  award  ;  and  consequently  the  award  was  made  with- 
*Q4-i  out  any  submission,  which  authorized  *it.  The  question 
-*  then,  put  by  the  defendant,  if  answered,  as  he  expected,  by 
the  witness,  would  have  produced  evidence  going  to  repel  the  infer- 
ence arising  from  his  evidence  in  chief,  that  the  award  was  made 
under  the  authority  of  the  agreement  of  submission  which  he  testi- 
fied was  made,  and  thus  have  rendered  his  testimony  in  chief  of 
no  effect,  and  have  left  the  plaintiff  without  any  proof  of  a  sub- 
mission, which  authorized  the  making  of  the  award  ;  and,  without 
which,  it  was  impossible  for  him  to  sustain  his  action.  The  ques- 
tion was  therefore  not  only  material,  but  peculiarly  appropriate  to 
be  put  by  the  defendant,  to  the  witness  on  his  cross-examination  of 
him.  Suppose  the  plaintiff  below  had  brought  his  action  to  recover 
the  amount  of  a  note,  drawn  by  the  witness  as  the  agent  of  the 
defendant,  for  a  certain  sum  of  money,  payable  to  the  plaintiff,  and 
had,  on  the  trial,  produced  the  witness  to  prove  the  drawing  of 
the  note,  and  his  authority  for  doing  so,  and  that  the  witness  had 
testified  upon  his  examination  in  chief,  that  he  drew  the  note  and 
delivered  it  to  the  plaintiff,  under  an  authority  given  to  him  some 
time  previously  by  the  defendant.  Can  it  be  doubted,  that  in  such 
case,  it  would  be  proper  for  the  defendant,  on  his  cross-examination 
of  the  witness,  to  inquire  of  him  whether  he  had  not  surrendered 
that  authority  to  the  defendant,  or  the  defendant  had  not  revoked 
it  before  the  drawing  of  the  note  ;  and  whether  this  was  not  all 
known  to  the  plaintiff  at  the  time  of  his  receiving  the  note  ?  It 
would  seem  to  be  impossible  to  raise  even  the  shadow  of  a  doubt, 
as  to  the  propriety  of  putting  the  question  in  the  case  supposed ; 
and  yet  it  is  precisely  parallel  with  the  case  before  us,  the  object 
of  the  question  being  to  show  that  the  authority,  which  the  witness 
testified  he  had  given  to  him,  had  ceased  to  exist  in  either  case, 
before  he  undertook  to  exercise  it.  The  evidence  rejected  by  the 
court  below  and  mentioned  in  the  first  bill  of  exception,  does  not 
therefore  fall  within  the  rule  laid  down  in  Ellmaker  v.  Buckley. 

Then  in  regard  to  the  second  exception  ;  we  also  think  that  the 
court  below  fell  into  an  error  in  rejecting  the  evidence,  under  the 
impression,  it  would  seem,  that  the  witness  was  incompetent,  or 
could  not  be  required  to  give  it,  because  he  acted  as  an  arbitrator 
in  making  the  award  upon  which  the  plaintiff  relied  for  his  recov- 
ery against  the  defendant.  The  court  seem  to  have  taken  up  the 
idea,  that  the  evidence,  which  the  defendant  proposed  to  give  by 
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the  witness,  tended  to  impeach  the  propriety,  if  not  the  integrity 
of  his  conduct  as  an  arbitrator.  This,  however,  I  think,  was  a 
misapprehension  ;  for  the  evidence  offered  to  be  given  by  him,  in- 
stead of  going  to  show  that  he  acted  improperly  as  an  arbitrator 
between  the  parties  here,  would  have  shown,  if  it  had  been  given, 
that  he  in  fact  was  not  an  arbitrator  at  the  time,  and  had  no 
authority  from  the  parties,  to  act  as  such  ;  and  that,  though  he  had 
had  such  authority  some  time  before  that,  yet  he  with  the  other 
gentleman  upon  whom  it  was  conferred,  after  making  an  attempt 
to  execute  it,  *but  unable  to  do  so,  had  surrendered  or  given  I-*Q£ 
it  up  again  to  the  parties ;  who  thereupon  had  a  right  to  •- 
consider  the  submission  as  terminated,  and  no  longer  in  force. 
The  evidence  therefore  proposed  to  be  given  by  the  witness,  was 
not  liable  to  the  objection  made  to  the  examination  of  an  arbitrator 
in  Ellmaker  v.  Buckley,  and  sustained  by  this  court.  Here,  Mr. 
Brown,  the  witness,  was  produced  by  the  plaintiff  below,  to  prove 
that  he  was  an  arbitrator  between  the  parties,  mutually  chosen  by 
them  as  such,  and  that  as  such  he  joined  in  making  the  award. 
Now  if  he  was  competent  to  prove  these  facts  for  the  plaintiff,  why 
should  he  not  be  equally  competent  to  disprove  them  in  effect  for 
the  defendant.  This  would  have  been  the  legal  effect  of  what  the 
defendant  proposed  to  prove  by  him.  I  do  not  know  that  it  was 
ever  questioned,  that  a  person  who  acted  for  another  as  his  agent, 
might  not  be  called  afterwards  as  a  witness,  to  prove  that  he  had 
DO  authority  whatever  to  act  as  such  at  the  time,  or  in  case  of  his 
having  had  authority  previously,  to  prove  the  happening  of  an 
event  before  he  performed  the  act,  whereby  his  authority  by  opera- 
tion of  law,  was  revoked.  If  an  agent  be  competent,  and  may  be 
called  on  to  prove  such  matters,  of  which  I  think  there  can  be  no 
doubt,  why  may  not  a  person,  who  has  undertaken  to  act  as  an 
arbitrator,  be  required  to  prove  that  he  had  no  authority  to  act  as 
such  ;  or  where  he  had  such  authority  at  one  time,  to  prove  an 
event,  which  took  place  subsequently,  but  prior  to  his  making  the 
award,  that  revoked  his  authority.  The  principle  seems  to  be 
the  same  in  either  case.  Besides,  if  he  be  competent  to  prove  the 
affirmative,  would  it  not  be  somewhat  anomalous  after  he  is  sworn 
or  affirmed,  to  speak  the  whole  truth  and  nothing  but  the  truth  in 
regard  to  it,  to  hold  that  he  shall  not  be  allowed  to  prove  the  neg- 
ative if  true  ?  The  judgment  must  be  reversed  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

||  Cited  by  Counsel,  29  Smith  50;  s.  c.  2  W.  N.  C.  161.  || 

Followed,  8  W.  &  S.  177. 

||  Cited  by  the  Court,  as  to  the  limits  of  cross-examination,  Jackson  v. 
Leitch,  12  Smith  456. || 

||  As  to  the  competency  of  arbitrators  as  witnesses  see  Graham  v.  Graham, 
9  Barr  254  ;  Koop  ».  Brubacker,  1  Eawle  304  ;  Wade  v.  Gallagher,  1  Yeates 
77. 
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Frost  against  Earnest. 

IN   ERROR. 

Where  an  act  of  the  legislature  authorized  the  widening  of  a  certain  street 
in  the  District  of  Southwark,  and  provided  that  compensation  should  be  made 
to  the  owners  of  property  for  damages  that  they  might  sustain  thereby,  by 
proceeding  before  a  jury  in  the  Court  of  Quarter  Sessions,  it  was  held,  that 
an  eviction  of  the  plaintiff,  by  authority  of  the  district  for  the  purpose  of 
widening  the  street,  was  not  a  breach  of  a  covenant  for  quiet  enjoyment  in  a 
lease  of  the  premises,  made  after  the  passage  of  the  act  of  assembly. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  cove- 
nant, brought  in  that  court  by  Henry  Frost  against  Jacob  Earnest. 

The  plaintiff  declared  on  a  lease  dated  the  3d  day  of  January 
1883,  whereby  the  defendant  demised  to  him  a  house  and  lot  of 
ground,  on  Front  street  in  the  District  of  Southwark,  for  a  term  of 
five  years  from  the  15th  day  of  January  then  following,  at  the  rent 
of  $155  per  annum,  with  a  covenant  that  the  plaintiff  should 
"  peaceably  and  quietly  have,  hold,  use,  occupy  and  possess  the 
said  demised  premises  with  the  appurtenances  during  the  term 
aforesaid,  without  the  lawful  let,  suit,  trouble,  molestation  or  inter- 
ruption of  the  defendant,  his  heirs  or  assigns,  or  of  any  other  person 
or  persons  whatsoever."  The  breach  assigned  was,  "that  the  Cor- 
poration of  Southwark,  on  the  13th  day  of  March,  A.  D.  1834, 
ejected,  expelled  and  removed  the  said  plaintiff,  by  due  process  of 
law,  from  the  possession  and  occupation  of  all  and  every  the 
premises,  with  the  appurtenances,  &c.,  and  kept  and  held  out  him, 
the  said  plaintiff,  so  thereof  expelled  from  his  possession  and  occu- 
pation thereof,  &c." 

The  defendant  pleaded  non  infregit  conventionem,  &c.  ;  and  the 
cause  came  on  for  trial,  before  Pettit,  (President,)  on  the  24th  of 
November  1836,  when  the  plaintiff  having  proved  the  lease  declared 
upon,  gave  in  evidence  a  notice  from  the  solicitor  of  the  Corporation 
of  Southwark  to  the  plaintiff,  dated  March  13th  1834,  requiring 


* 


871 
-" 


to  remove  from  the  premises  without  delay, 


alleging  that  the  corporation  were  about,  immediately,  to 
remove  the  house,  and  to  open  Washington  street  as  the  law  directs. 
Also,  a  notice  from  the  defendant  to  the  plaintiff,  dated  March  14th 
1834,  informing  him  of  the  eviction,  &c. 

Also  a  receipt,  dated  the  same  day  of  the  lease,  Jan.  3d  1833, 
for  $25  paid  the  former  tenant  for  the  good  will  of  the  premises. 

Also,  the  record  of  the  proceedings  of  the  Court  of  Quarter 
Sessions  of  the  County  of  Philadelphia,  in  relation  to  the  assessment 
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of  damages  in  widening  Washington  street  by  which  it  appeared  that 
the  defendant  was  paid  $3000  for  damages  to  the  premises  in  ques- 
tion ;  and,  that  the  jury  decided  that  tenants  were  not  entitled  to 
damages;  and  that  the  said  court  confirmed  the  report  of  the  jury. 

Also,  an  agreement  between  E.  Tanner  and  the  plaintiff,  dated 
Jan.  17th,  1833,  for  putting  up  a  ten-pin  alley  on  the  premises  at  an 
expense  of  $350,  with  proof  that  the  same  was. erected.  The  plain- 
tiff also  proved  that  the  defendant  admitted  that  the  plaintiff  ought 
to  receive  $500  or  $600  remuneration  ;  but  denied  that  he  was 
liable  for  the  injury  the  plaintiff  had  received,  and  referred  him  to 
the  county  commissioners,  and,  they  when  applied  to,  said,  that  it 
was  a  matter  between  landlord  and  tenant,  with  which  they  had 
nothing  to  do. 

The  evidence  offered  by  the  defendant,  related  to  the  extent  of 
damage  done  to  the  plaintiff;  and  is  not  material  to  the  question 
on  this  writ  of  error. 

The  learned  judge  charged  the  jury,  as  follows  : — 

"  This  is  an  action  of  covenant.  The  plaintiff  has  declared  upon  a 
certain  lease  from  the  defendant  to  him,  of  a  messuage  and  lot  of 
ground  on  Front  street,  in  the  District  of  Southwark.  The  particular 
covenant  which,  it  is  alleged,  the  defendant  has  broken,  is,  that  the 
plaintiff  should  peaceably  and  quietly  have,  hold,  use,  occupy  and 
possess  the  demised  premises,  with  the  appurtenances,  during  the 
term  of  five  years,  commencing,  &c.,  without  the  lawful  suit,  trouble, 
eviction,  molestation  or  interruption,  of  the  said  defendant,  his  heirs 
or  assigns,  or  of  any  other  person  or  persons  whatsoever.  The 
breach  assigned  is,  an  eviction,  during  the  term,  by  the  Corporation 
of  Southwark,  by  due  process  of  law. 

"  The  proof  of  the  eviction  appeared  in  the  records  of  the  Court 
of  Quarter  Sessions  of  the  County  of  Philadelphia,  in  regard  to  the 
opening  of  Washington  street,  from  the  river  Delaware  to  Fourth  St., 
under  an  Act  of  Assembly,  passed  the  25th  of  March  1831 ;  the 
assessment  and  payment  of  damages  to  the  defendant ;  the  premises 
mentioned  in  the  lease,  having  been  entirely  taken  and  used  for  the 
purposes  of  said  street ;  the  notice  from  the  solicitor  of  the  District 
of  Southwark,  requiring  the  plaintiff  to  quit  the  premises  without 
*delay,  and  the  plaintiff's  immediate  removal  in  consequence  r*oo 
of  these  proceedings,  and  of  this  formal  notice  and  requisition  ;  L 
the  lease  having  nearly  four  years  to  run. 

"  There  is  a  broad  principle  of  law  at  the  very  foundation  of  this 
case  :  if  determined  in  favor  of  the  defendant,  it  puts  an  end  to 
this  suit.  It  is  denied  by  the  defendant's  counsel  that  the  covenant 
comprehends  such  an  eviction  as  this.  I  was  strongly  inclined  to 
reserve  this  question,  and  submit  to  the  jury  the  assessment  of  any 
damage  which  the  plaintiff  might  have  sustained.  In  that  case  I 
should  probably  have  deemed  myself  bound  to  say,  that  in  point  of 
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law  the  inquiry  was  limited  to  the  value  of  the  unexpired  term  of 
the  lease ;  inasmuch  as  neither  the  money  paid  by  the  plaintiff  to  a 
former  tenant  for  the  good  will  of  the  tavern  stand,  nor  the  expenses 
of  the  ten-pin  alley,  could  be  recognised,  upon  any  legal  principle, 
as  embraced  by  such  a  covenant  as  this.  But  upon  reflection,  I 
have  formed  so  decided  an  opinion  upon  the  important  question  of 
the  cause,  that  I  deem  it  my  duty  to  state  it  unreservedly. 

"  In  entering  into  the  covenant,  the  parties  to  it  had  in  view  only 
existing  rights.  Though  the  Act  of  Assembly  Jiad  already  been 
passed,  yet  it  was  uncertain  whether  the  commissioners  of  the 
District  of  Southwark  would  exercise  the  authority  conferred  upon 
them,  in  reference  to  the  widening  of  Washington  street,  or  if  they 
exercised  it,  whether  they  would  do  so  within  the  term  of  the  lease, 
or,  if  within  the  said  term,  whether  the  enlarged  street  would 
embrace  this  property,  or  property  on  the  other  side  of  the  old 
street.  To  hold  this  covenant  to  apply,  would  be  to  say,  it  would 
apply,  if  not  to  a  naked  possibility,  at  least,  to  a  doubtful  and 
uncertain  contingency.  Upon  this  subject  I  adopt  the  views  of 
the  Supreme  Court  of  Massachusetts,  as  delivered  by  Chief  Justice 
Parsons,  in  the  case  of  Ellis  v.  Welch,  6  Mass.  250. 

"  Again,  the  lessor  here  did  not  covenant  against  any  paramount 
right  of  the  Commonwealth.  This  prerogative,  whether  grown 
out  of  a  reservation  in  the  original  grant  of  title  to  land,  or  founded 
upon  the  general  principles  of  sovereignty,  could  not  have  been 
contemplated  by  the  parties.  The  doctrine  of  the  books  by  which 
a  general  covenant  in  a  lease  for  quiet  enjoyment,  extends  only  to 
entries  and  interruptions  by  those  who  have  lawful  title,  has  never 
been  regarded  as  comprehensive  enough  to  reach  the  case  of  an 
easement  acquired  by  the  public,  after  the  execution  of  the  lease 
though  acquired  under  their  general  paramount  and  controlling 
prerogative. 

"  Further  than  this  : — Look  to  the  reason,  why  such  a  covenant 
does  not,  according  to  all  the  authorities,  extend  to  wrongdoers. 
It  is  that  the  tenant  has  his  remedy  by  action,  for  all  tortioua  entries 
and  disturbances.  Now  the  act  of  assembly,  under  which  the  street 
was  widened,  expressly  provides  for  the  assessment  and  payment 
of  damages  accruing  to  the  owners  of  property  in  the  opening  of 
the  street.  The  interest  in  an  unexpired  term  of  a  lease,  and  in 
^on-i  improvements  lawfully  erected  and  put  up  during  the  term, 
'  is  property,  such  as  the  act  of  assembly  clearly  contemplates, 
and  in  regard  to  which  any  damages  actually  accrued,  would  have 
been  assessed  and  paid.  The  tenant  had  the  right  to  go  before  the 
jury  appointed  upon  this  subject,  and  we  must  presume  they  would 
have  acted  according  to  law  ;  at  any  rate,  the  Court  of  Quarter 
Sessions  would  have  protected  him.  As  this  remedy  was  open  to 
him,  he  has  no  action  upon  the  covenant  now  in  question.  As  to 
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a  suggestion  that  the  defendant  may  have  applied  for,  and  received, 
in  the  sum  awarded  to  him  as  owner  of  the  premises,  the  estimated 
value  of  the  property  of  the  present  plaintiff,  in  addition  to  his  own 
proper  damages,  it  is  enough  to  remark,  that  the  plaintiiF,  upon 
proof  of  the  case,  is  not  without  a  legal  remedy  ;  but  the  present 
action  being  upon  a  covenant  for  quiet  enjoyment,  does  not  embrace 
such  a  claim." 

The  jury  having  found  a  verdict  for  the  defendant  in  conformity 
with  the  charge,  the  plaintiff  took  a  writ  of  error,  and  assigned  the 
following  errors  : 

1.  The  court  erred    in  instructing    the  jury,  that  neither   the 
money  paid  by  the  plaintiff,  for  the  good  will  of  the  tavern  stand, 
nor  the  expenses  of  the  ten-pin  alley,  could  be  recovered  in  this 
suit. 

2.  In  deciding  that    the   lessor  did    not   covenant  against  any 
paramount  right  of  the  Commonwealth. 

3.  In  deciding  that  the  covenant  in  the  lease  did  not  extend  to 
such  an  eviction  as  was  proved  by  the  plaintiff. 

4.  In  deciding  that  the  plaintiff's  remedy  was  by  proving  his 
damages  before  the  jury  appointed  by  the  Court  of  Quarter  Sessions, 
and  not  by  action  against  the  lessor  on  the  covenant  in  the  lease. 

5.  In  deciding  that  the  tenant  had  the  right  to  go  before  the 
jury,  appointed  by  the  Court  of  Quarter  Sessions  to  assess  damages, 
and  there  claim  compensation  for  the  eviction. 

Mr.  Perkins,  for  the  plaintiff  in  error,  cited  Lucy  v.  Levington, 
1  Ventris  175 ;  s.  c.  2  Keble  831  ;  Levinz  26 ;  Fox  v.  Huntley, 
7  Wend.  210 ;  King  v.  Liverpool  &  Manchester  Railway,  4  Ad. 
&  Ell.  650 ;  s.  c.  31  Eng.  Com.  Law  Rep.  164 ;  Act  of  25  March 
1831. 

Mr.  Keemle,  contra,  referred  to  Ellis  v.  Welsh,  6  Mass.  246, 
and  Platt  on  Covenants  312. 

The  opinion  of  the  court  was  delivered  by 

*SERGEANT,  J. — This  lease  was  made  in  the  year  1833.  r*qft 
By  the  act  of  25th  March  1831,  Washington  street  had  "•  l 
been  authorized  to  be  widened,  and  provision  was  made  to  com- 
pensate all  "owners  of  property,"  for  damages  that  might  thereby 
accrue  to  them,  by  proceedings  before  a  jury  in  the  usual  manner 
There  existed,  therefore,  at  the  time  of  the  lease,  a  liability  in  the 
property  to  be  taken  for  a  street ;  but  as  the  additional  quantity 
requisite  for  that  purpose,  might  be  taken  from  the  other  side  of 
the  street,  or  from  both  sides,  it  was  uncertain  whether  any  part 
of  the  ground  would  be  taken,  or  if  any  part,  how  much.  It  must 
be  deemed  to  be  an  existing  liability,  but  contingent.  The  quee- 
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tion  is  whether  a  covenant  for  quiet  enjoyment  against  eviction  by 
the  defendant  or  his  assigns  or  any  other  person,  is  broken  by  the 
occupation  of  the  property  by  the  county  for  the  purpose  of  a 
street,  when  the  law  has  provided  that  on  so  doing,  compensation 
shall  be  made  to  the  owner  of  property  thus  taken. 

The  covenant  for  quiet  enjoyment  is  designed  to  indemnify  the  ven 
dee  for  a  lawful  eviction  by  reason  of  defect  of  title  in  the  vendor, 
and  any  disturbance  thereupon.  It  is  one  of  the  covenants  for  title 
•which  have  been  introduced  in  later  times  in  lieu  of  the  ancient 
warranty.  Platt.  Cov.  304,  312.  This  covenant  is  employed  in 
conveyances  in  fee-simple  as  well  as  of  lesser  estates,  and  is  founded 
on  the  principle  of  justice,  that  the  vendor  having  received  the 
value  should  reimburse  to  the  vendee  that  value  if  the  latter 
should  lose  the  premises  by  reason  of  a  defect  of  title  in  the 
vendor.  But  if  the  vendee  lose  the  premises,  not  because  of  defect 
of  title  in  the  vendor,  but  on  the  very  ground  that  the  vendee  has 
a  good  title  from  the  vendor,  which  the  state,  by  virtue  of  its 
sovereign  power,  authorizes  to  be  taken  from  him,  stipulating  to 
pay  him  for  it,  on  what  principle  can  he  have  recourse  to  the 
vendor  on  such  a  covenant  ?  If  the  covenant  is  broken,  the  vendor 
is  liable  upon  it,  though  he  may  neither  have  received  nor  been 
entitled  to  receive  any  thing :  for  the  vendee's  remedy  in  that  case 
does  not  depend  on  the  vendor's  having  received  any  compensa- 
tion ;  it  arises  by  the  mere  fact  of  the  eviction  and  the  loss  of  the 
property.  The  case  then  would  present  the  aspect  of  a  vendee, 
who,  on  eviction,  is  entitled  to  be  paid  the  value  of  his  loss  by  the 
party  evicting  him,  and  at  the  same  time  may  recover  from  the 
vendor  for  breach  of  covenant.  This  cannot  be :  the  covenant 
never  was  designed  for  such  an  event,  and  is  not  applicable  to  it. 
It  resembles  the  case  of  eviction  of  the  vendee  by  a  third  person 
who  is  a  tort-feasor.  He  may  have  his  action  against  such  tort- 
feasor ;  and  therefore  it  has  been  decided  that  the  vendor  is  not 
liable  on  this  covenant.  The  same  reason  applies  when  the  vendee 
is  ousted  by  the  sovereign  power  of  the  state  under  its  right  of 
eminent  domain,  or  under  reservations  in  the  first  settlement  of  the 
country,  exercised  according  to  the  constitutional  injunction  of 
^q..  -,  compensating  every  man  whose  property  is  taken  for  *the 
-"  public  use.  The  remedy  of  the  vendee  is  to  look  to  the  leg- 
islative provisions  made  for  his  indemnity,  and  not  to  the  covenant 
for  quiet  enjoyment,  which  was  introduced  into  conveyances  for 
purposes  entirely  different.  It  is  not  material  to  allege  that  the 
plaintiff  received  by  the  award  of  the  jury  more  than  his  propor- 
tion of  the  damage  which  accrued.  That  does  not  go  to  establish 
the  breach  of  the  covenant,  which  is  the  only  mattpr  in  issue  in 
this  suit.  If  the  plaintiff  was  entitled  to  a  portion  of  the  whole 
assessment  of  damages,  he  ought  to  have  obtained  it,  either  from 
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the  jury  of  assessment,  or  from  the  Court  of  Quarter  Sessions,  on 
objecting  to  the  report  of  the  jury,  and  having  a  new  assessment, 
or  by  an  appointment  by  the  court.  There  cannot  be  a  doubt,  but 
a  tenant  is  an  "  owner  of  property"  within  the  act,  and  entitled  to 
compensation  for  any  damage  he  may  have  sustained,  as  well  as 
the  reversioner,  or  other  legal  claimants  and  incumbrancers.  But 
it  is  his  duty,  like  that  of  all  other  claimants,  to  attend  to  his 
rights  in  due  season,  and  to  bring  them  before  the  legitimate  tribu- 
nal which  is  to  decide  upon  them.  The  Court  of  Quarter  Sessions 
exercises  constantly  a  supervisory  power  over  the  proceedings  of 
juries  who  assess  damages  for  lands  taken  for  streets  and  roads, 
and  correct  their  errors  and  omissions,  if  duly  applied  to  by  the 
parties  interested.  In  this  suit,  however,  the  only  question  is, 
whether  the  covenant  of  the  defendant  is  broken  ;  and  that  turns 
on  the  character  of  the  covenant  in  its  legal  interpretations,  and 
what  constitutes  a  breach.  On  principle  as  well  as  authority,  we 
tkink  there  was  no  error  in  the  decision  of  the  court  below. 

Judgment  affirmed. 

Cited  by  Counsel,  9  Harris  463  ;  10  Id.  31. 

Cited  by  the  Court  below,  7  Casey  42. 

Cited  by  the  Court,  i  I  Casey  233 ;  7  P.  F.  Smith  273.  ||  A  taking  by 
right  of  eminent  domain  is  not  an  eviction ;  a  tenant  is  an  owner  entitled 
to  compensation  from  such  taker,  but  not  from  his  landlord  on  the  usual 
covenants  in  a  lease:  Dyer  v.  Wightman,  16  Smith  427,  429  ;  s.  P.  Ake  v. 
Mason,  12  W.  N.  C.  211 ;  but  see  Peters  ».  Grubb,  9  Harris  455.  The  land 
damages  take  the  place  of  the  land  and  the  relation  of  landlord  and  tenant 
is  extinguished  :  Dyer  ».  Wightman,  supra.\\ 

See  also,  3  Whart.  364 ;  9  Watts  152 ;  2  Jones  75. 


*[PHILADELPHIA,  JANUARY  26,  1839.]  [*92 

Linn  against  Naglee  and  Another. 


1.  In  assumpsit  the  plaintiff  declared  for  lumber  and  other  materials  fur- 
nished at  the  request  of  the  defendant,  for  a  certain  building  (describing  it) ; 
and  averred  in  the  usual  terms  the  defendant's  promise  to  pay.  No  claim 
had  been  filed.  It  appeared  on  the  trial  that  the  materials  had  been  furnished 
more  than  six  months  before,  but  within  two  years  from  the  commencement 
of  the  action.  The  materials  were  charged  in  the  plaintiff's  books  to  the 
original  owners  of  the  lot,  not  to  the  defendant  directly.  There  was  some 
evidence  to  show  that  the  defendant  appeared  as  owner,  and  gave  orders  for 
the  lumber.  The  judge  who  tried  the  cause  charged  the  jury,  that  it  was  not 
necessary  to  support  the  action  [so  as  to  charge  the  building]1  that  a  claim 

1  Inserted  by  I.  T.  M. 
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should  have  been  filed  within  the  six  months.  Held,  that  though  this  was  a 
mistake  of  the  law,  yet  as  the  judge  also  charged  upon  a  point  made  by  the 
defendant,  that  it  was  a  question  of  fact  for  the  jury  who  was  the  original 
debtor,  and  that  the  action  ought  to  be  brought  against  the  original  debtor, 
there  was  no  cause  for  reversing  the  judgment. 

2.  In  assumpsit  for  lumber  furnished  for  a  certain  building  at  the  request 
of  the  defendant,  the  plaintiff's  books  of  original  entries  were  offered  in 
evidence.  The  books  contained  several  entries  of  lumber,  furnished  for  the 
building  ;  one  of  them  charged  to  the  defendant  on  account  of  A.  and  B. 
(the  original  owners  of  the  lot)  ;  others  charged  A.  and  B.  for  lumber  "  got 
by"  the  defendant,  &c.  Evidence  was  given  to  show  that  the  defendant  had 
ordered  the  lumber  in  question.  Held,  that  the  entries  were  admissible  to 
show  the  amount  and  price  of  the  articles  furnished. 

THIS  was  a  writ  of  error  to  the  District  Court  of  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  Benjamin  Naglee  and  Joseph  Naglee,  trading 
under  the  firm  of  B.  &  J.  Naglee,  against  William  Linn,  to  Sep- 
tember term,  1834  of  that  court. 

The  first  count  of  the  declaration  set  forth,  that  "  whereas  the 
said  William  Linn  heretofore,  to  wit,  on  the  first  day  of  August 
A.  D.  eighteen  hundred  and  thirty-four,  at  the  city  and  county 
aforesaid,  was  indebted  to  the  said  Benjamin  and  Joseph  trading 
as  aforesaid,  in  the  sum  of  five  hundred  dollars  lawful  money  of  the 
United  States,  for  divers  materials  and  other  necessary  things 
before  that  time  found  and  provided  and  furnished  by  the  said 
Benjamin  and  Joseph,  trading  as  aforesaid,  to  the  said  William 
Linn,  and  at  his  special  instance  and  request,  to  be  used  and 
applied  by  the  said  William  Linn  in,  upon  and  about  a  certain 
four-story  stone  tenement  then  being  erected  and  constructed  by 
the  said  William  Linn  for  a  factory,  with  six  two  and  a  half  story 
*QQ-I  stone  buildings  in  rear  of  *said  four  story  building,  upon  a 
J  certain  lot  of  ground  in  the  District  of  Spring  Garden,  and 
the  county  of  Philadelphia,  situated  at  the  southeast  corner  of 
Hunter  st.  and  Fairmount  St.,  containing  in  front  on  said  Fair- 
mount  street  one  hundred  and  twenty  feet,  and  extending  of  that 
width  east  along  Hunter  street  200  feet  to  the  centre  of  a  street  20 
feet  wide  running  parallel  with  said  Fairmount  street  the  depth  or 
width  of  this  lot, —  bounded  north  by  Hunter  street,  west  by  Fair- 
mount  street,  south  by  ground  of  H.  J.  Linn,  and  east  by  said  20 
feet  wide  street ;  upon  the  credit  of  said  buildings  then  being 
erected  and  constructed  by  said  William  Linn,  upon  the  lot  or 
piece  of  ground  aforesaid  :  And  being  so  indebted,  he  the  said 
William  Linn,  in  consideration  thereof,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  undertook  and  then  and  there  faithfully 
promised  the  said  Benjamin  and  Joseph  trading  as  aforesaid,  to  pay 
them  the  said  sum  of  money,  when  he  should  be  thereunto  after- 
wards requested." 
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The  second  count  was  on  a  quantum  meruit  for  lumber  and  other 
materials  furnished  for  the  same  tenements. 

The  third  count  was  for  goods  and  materials  furnished  generally. 

The  defendant  pleaded  non  assumpsit  and  payment,  with  leave, 
&c.  :  and  issues  being  joined  on  these  pleas,  the  cause  came  on  for 
trial  on  the  4th  of  March  1835,  when  the  plaintiffs  produced  their 
book  of  original  entries  ;  the  first  entry  in  which  was  as  follows : 

"  Dr.  Wm.  Linn  for  factory,  on  account  of  Williams 

&  Nixon,  $27  45" 
The  subsequent  entries  were — 

"  Dr.  Williams  &  Nixon,  got  by  Linn  835  18" 

'«  Dr.  Williams  &  Nixon,  got  by  W.  Linn  215  75" 

u  Williams  &  Nixon,  got  by  Linn  for  factory  20  08" 

"  Dr.  Williams  &  Nixon  48  27" 

The  defendant's  counsel  objected  to  the  admission  of  these  en- 
tries in  evidence ;  and  the  plaintiffs  then  produced  a  witness  who 
testified  that  he  was  employed  by  the  plaintiffs  as  a  carter,  and 
delivered  the  lumber  at  the  factory  to  the  defendant,  who  appeared 
to  be  the  director  of  the  building,  and  gave  orders  for  other  mate- 
rials. Several  letters  from  the  defendant  to  the  plaintiffs,  contain- 
ing orders  for  lumber  for  the  buildings,  were  also  put  in  and 
proved.  The  book  of  original  entries  was  then  offered  again  by 
the  plaintiffs,  and  admitted  by  the  court,  when  an  exception  was 
taken  on  the  part  of  the  defendant.  It  was  admitted  that  the  title 
to  the  lot  of  ground  on  which  the  factory  was  built,  was  conveyed 
to  Henry  J.  Linn  by  *indenture  dated  the  13th  day  of  June  r*cH 
1833,  and  executed  by  T.  Cadwalader,  H.  Nixon  and  H.  J.  L  " 
Williams. 

The  defendant  produced  a  witness  who  proved  that  lumber  was 
furnished  by  the  firm  of  Love  &  Pickering,  for  the  six  small  three 
story  houses  in  the  rear  of  Linn's  factory. 

The  defendant's  counsel  requested  the  judge  to  charge  the  jury 
as  follows-: 

1.  That  a  lien  must  be  filed  before  a  personal  action  against 
any  contractor  can  be  maintained,  so  as  to  charge  the  building. 

2.  That  the  description   in  the  narr.  must  correspond  with  the 
description  of  the  property,  upon  the  credit  of  which  the  lumber 
was  furnished. 

3.  That  the  entries  charging  a  factory,  are  not  proof  of  lumber 
furnished  to  a  factory  and  six  stone  houses. 

4.  That  the  evidence  of  the  books,  showing  the  credit  not  to 
have  been  given  to  William  Linn,  he  is  not  the  debtor  and  the 
action  under   the  act  of  assembly  must  be  against   the  original 
debtor. 
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5.  That  the  factory  is  not  so  described  in  the  plaintiffs'  books  so 
as  to  charge  any  building. 

6.  That  no  lien  can  be  created  unless  the  charge  is  specifically 
against  the  building,  and  so  entered  at  the  time  upon  the  books  of 
the  material  man. 

7.  No  action    having   been   commenced   within   six   months,  a 
claim  must  be  shown  to   have  been  filed   to  support  the  present 
action. 

8.  No  joint  lien  is  valid. 

The  learned  judge  charged  the  jury  in  substance  as  follows  : 

1.  That  it  is  not  necessary  to  have  filed  any  lien  to  support  a 
personal  action  against  a  contractor,  "so  as  to  charge  the  build- 
ing."    The  building  is  chargeable  in  this  form  of  action. 

2.  This  point  is  right,  "  The  description  in  the  narr.  must  cor- 
respond with  the  description  of  the  property,  upon  the  credit  of 
which  the  lumber  was  furnished." 

3.  If  the  houses  were  so  connected  with  the  factory  as  to  be 
parts  of  it,  then  entries  charging  the  factory  are  "  proof  of  lum- 
ber furnished  to"  the  factory  and  the  six  small  houses  parts  of  it. 

4.  This  action  must  be  brought  against  the  "original  debtor." 
It  is  a  question  of  fact,  whether  Linn  was  the  original  debtor. 
The  entries  in  the  book  do  not  prevent  the  plaintiffs  from  showing 
the  truth.     They  may  have  been  made  in  this  form  for  the  mere 
*qc-i   purpose  *of  charging  the  building.     It  is  for  the  jury  to  say 

-"   whether  Linn  was  not  the  original  debtor. 

5.  It  is  a  question  of  fact,  whether  the  lumber  was  delivered 
upon  the  credit  of  the  houses.     It  is  a  question  of  fact  whether 
the  plaintiffs  intended  by  the  word  "factory"  "  to  charge  any  build- 
ing" and    what    buildings.     The    word  "  factory"  is    sufficiently 
pescriptive,  and  the  jury  may  find   what  property  the  plaintiffs 
intended  to  charge  by  the  use  of  the  word  "  factory,"  and  what 
buildings  constitute  the  factory. 

6.  The  charge  must  be  made  specifically  as  stated  in  this  point : 
the  question  is,  if  it  has  been  so  made,  did  the  plaintiff  by  this 
entry  mean  to  charge,  not  only  the  factory  itself,  but  the  houses  in 
question  ?    There  may  be  a  lien  where  there  was  no  entry  whatever 
made  in  a  book  at  the  time  ;  the  contract  creates  and  constitutes 
the  lien,  the  books  are  but  evidence  of  the  contract,  and  the  ques- 
tion is  whether  the  plaintiffs  have  proved  by  their  books,  a  charge 
against  the  property  in  question. 

7.  This  action  may  be  supported,  though  no  claim   has   been 
filed. 

8.  The  question  of  joint  lien  does  not  arise  in  this  case. 

The  jury  found  for  the  plaintiffs  on  the  first  and  second  counts 
of  the  declaration  ;  and  the  defendant  took  a  writ  of  error,  and 
filed  the  following  specifications. 
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I.  The  court  erred  in  admitting  in  evidence — 

1.  Entries  in  books  of  the  defendants  in  error,  which  did  not 
charge  the   plaintiff    in  error  with    the    materials  for   the 
price  of  which  this  action  was  brought. 

2.  Entries  which  described  no  property  whatever,  to  charge 
as  a  lien  the  property  of  H.  J.  Linn,  an  entire  stranger  to 
these  proceedings,  and  whose  name  is  not  mentioned  in  the 
entries  aforesaid. 

3.  Entries   describing  property  entirely  different   from  that 
described  and  referred  to  in  the  narr. 

II.   The  court  erred  in  charging  the  jury — 

1.  That  it  was  not  necessary  to  have  filed  any  lien  to  support 
this  action. 

2.  That  it  was  a  question  of  fact  for  them  to  decide,  whether 
W.  Linn  was  the  original  debtor, — the  books  showing  the 
credit  to  have  been  given  to  other  persons. 

8.  That  the  jury  might  find  that  the  credits  were  given  to 
William  Linn,  although  the  books  showed  the  contrary. 

4.  That  although  there  was  no  evidence  to  alter  or  contradict 
the  entries  in  the  defendants  in  error's  books,  the  jury  were 
to   *determine   whether   the   lumber   was   originally    r*q^ 
furnished  upon  the  credit  of  the  buildings,  or  of  the   "• 
plaintiff  in  error. 

5.  That  if  the  houses  were  so  connected  with  the  factory  as 
to  be  parts  of  it,  these  entries  are  proof  of  lumber   fur- 
nished to  the  factory  and  six  small  houses,  and  the  whole 
are  subject  to  the   lien  created   by  the  judgment  in  this 
action. 

6.  That  the  word  "  factory,"  was   sufficient    to  include  six 
stone   houses  (in  addition   to  the  cotton    factory),   though 
situated  at  a  distance  of  upwards  of  80  feet  from  the  mill. 

7.  That  the  jury  were  left   to   put  a  construction  upon  the 
entries  admitted  in  evidence  by  the  court. 

8.  That  the  entries  above  mentioned  were  sufficient  to  charge 
all  the  property  mentioned  and  described  in  the  narr. 

9.  That  a  count  to  charge  the  buildings  of  H.  J.  Linn,  can- 
not be  joined  with  one  to  charge  the  person  and  estate  of 
William  Linn 

Mr.  Williams,  for  the  plaintiff  in  error,  cited  Hills  v.  Elliott, 
16  S.  &  R.  56  ;   Rogers  v.  Klingler,  3  Whart.  332. 

Mr.  Mcllvaine  and  Mr.  Mallery,  contra,  cited  Savoy  v.  Jones,  2 
Rawle  343. 

The  opinion  of  the  court,  was  delivered  by 
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SERGEANT,  J. — This  was  an  action  of  assumpsit  in  the  court 
below,  brought  by  B.  &  J.  Naglee  against  William  Linn,  in  which 
the  plaintiffs  declared  in  indebitatus  assumpsit,  for  lumber  and 
materials  found  and  provided  for  the  defendant  by  the  plaintiffs, 
alleging  in  the  first  and  second  counts,  that  they  were  to  be  applied 
in  and  about,  and  were  furnished  on  the  credit  of  a  factory  and 
other  buildings  erected  by  the  defendant,  on  a  lot  described.  The 
fact  appeared  to  be,  that  the  defendant  was  not  the  owner  of 
the  lot  or  building,  but  was  merely  the  contractor  engaged  by  the 
owner  to  put  up  the  buildings ;  and  the  plaintiffs  alleged  that  the 
defendant  had  ordered  the  materials  and  used  them  for  that  pur- 
pose. No  claim  had  been  filed  by  the  plaintiffs  within  the  six 
months  allowed  by  the  act  of  assembly  in  relation  to  the  liens  of 
mechanics  and  others,  but  the  suit  was  brought  within  the  period 
of  two  years  from  the  time  of  delivering  the  materials.  Two  ques- 
tions seem  to  have  been  discussed  in  the  court  below ;  and  the 
answers  of  the  court  in  relation  to  them  have  been  assigned  as 
errors  here.  First,  whether  the  plaintiffs  could  in  this  suit  charge 
the  buildings  themselves  ; — secondly,  whether  the  defendant  was 
liable  as  debtor :  and  on  both  these  points  the  court  below  answered 
in  favor  of  the  plaintiffs. 

It  was  settled  by  this  court  in  the  ca&e  of  Klingler  v.  Rogers,  3 
Whart.  332,  that  according  to  the  true  construction  of  the  act  of 
28th  of  March  1808,  and  the  prior  acts,  in  no  case  whatever, 
*971  *(excePt  where  there  is  a  judicial  sale  of  the  premises  within 
'  the  two  years,)  can  the  plaintiff  have  recourse  to  the  build- 
ings themselves  for  work  done  or  materials  found,  by  a  scire  facias, 
or  by  a  personal  action  against  the  contractor,  not  being  the  owner, 
unless  the  plaintiff  has  filed  his  claim  within  six  months  from  the 
time  when  the  work  was  done  or  the  materials  found.  This  is  an 
indispensable  prerequisite  in  every  such  case.  It  follows  therefore, 
that  as  the  plaintiffs  in  the  present  case  had  not  filed  their  claim 
within  the  six  months,  that  part  of  the  inquiry  pursued  in  the 
court  below  which  related'  to  the  liability  of  the  buildings  for  the 
present  debt,  was  irrelevant  to  the  case:  and  though  the  court 
below  erred  in  their  answers  to  the  questions  propounded  by  the 
defendant  on  this  head,  yet  according  to  the  settled  law,  an  error 
in  the  trial  of  a  part  of  the  issue,  which  is  altogether  immaterial, 
and  which  therefore  can  prejudice  no  one,  will  not  be  used  as  an 
instrument  of  reversal,  when  there  is  another  and  material  aver- 
ment in  the  declaration,  which  is  sufficient  to  determine  the  merits 
of  the  cause.  Edgar  v.  Boies,  11  S.  &  R.  451.  That  other 
averment  in  the  declaration  was,  that  the  articles  had  been  fur- 
nished by  the  plaintiffs  at  the  defendant's  request,  and  that  he 
promised  to  pay  for  them.  On  this  point  it  is  not  denied,  that  the 
court  charged  correctly,  namely,  that  this  action  must  be  brought 
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against  the  original  debtor,  and  that  it  was  a  question  of  fact 
whether  the  defendant  was  the  original  debtor.  We  therefore 
think  the  judgment  ought  not  to  be  reversed  for  this  mistake, 
more  especially  as  it  appears  to  have  been  wholly  introduced  into 
the  cause  by  the  plaintiff  in  error  himself. 

A  bill  of  exceptions  was  taken  to  the  admission  in  evidence  of 
the  plaintiffs'  book  of  original  entries,  in  which  the  charges  were 
made  to  William  Linn,  for  factory,  on  account  of  Williams  & 
Nixon — to  Williams  &  Nixon,  got  by  Linn — Williams  £  Nixon, 
got  by  W.  Linn — Williams  &  Nixon,  got  by  Linn  for  factory — 
Williams  &  Nixon.  It  was  not,  however,  till  strong  evidence  had 
been  given  by  the  plaintiffs,  tending  to  show  that  the  defendant 
had  ordered  the  lumber  in  question,  that  these  books  were  admit- 
ted by  the  court.  When  they  were  offered  in  the  first  instance, 
they  were  rejected,  as  they  showed  no  charge  against  the  defend- 
ant. But  after  other  avidence  was  given,  tending  to  substantiate 
such  a  charge,  then  we  think  the  books  were  admissible  to  show 
the  amount  and  price  of  the  articles  alleged  to  be  the  same,  which 
had  been  already  proved. 

Judgment  affirmed. 

Cited  by  Counsel,  2  Barr  324,  364 :  ||  12  Norris  511 :  s.  c.  8  W.  N.  C.  370  : 
11  Id.  336.11 
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On  the  settlement  of  an  estate,  the  Register  allowed  the  executors  five  per 
cent,  on  the  amount  of  the  inventory,  which  exceeded  $350,000,  and  auditors 
appointed  by  the  Orphans'  Court,  allowed  the  same  amount.  The  Orphans' 
Court  reduced  the  commission  to  three  per  cent,  on  the  amount  which  actually 
passed  through  the  hands  of  the  executors  ;  and  the  Supreme  Court,  on 
appeal,  affirmed  the  decree. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for  the 
County  of  Philadelphia,  in  the  matter  of  the  settlement  of  the 
accounts  of  Samuel  Grant  and  Henry  Seaton,  executors  of  the  will 
of  William  Stevenson,  late  of  the  City  of  Philadelphia,  deceased. 

William  Stevenson,  the  testator,  died  on  the  14th  day  of  Decem- 
ber 1832,  having  made  a  will,  dated  the  1st  of  December  1829, 
and  twelve  codicils,  the  last  of  which  was  dated  the  5th  of  Decem- 
ber 1832.  The  will  and  codicils  contained  altogether  102  items, 
relating  to  the  disposition  of  his  estate.  He  appointed  his  widow, 
Mrs.  Rowland  Stevenson,  and  Samuel  Grant,  James  Perot  and 
Henry  Seaton,  executors ;  of  whom  only  Mr.  Grant  and  Mr.  Seaton 
appear  to  have  acted. 

4  WHARTON — 7 
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The  accounts  of  the  executors,  which  were  settled  on  the  19th 
of  May  1834,  were  referred  to  the  auditors,  who  made  a  report; 
the  material  part  of  which  is  as  follows  : — 

The  only  matter  in  controversy  between  the  parties,  was  the 
amount  of  commissions  to  which  the  executors  were  entitled. 

The  register  allowed  commissions  at  five  per  cent,  on  the  sum  of 
three  hundred  and  fifty-six  thousand  and  seventy-five  dollars  and 
ninety-three  cents,  being  the  amount  of  the  inventory  filed  by  the 
executors,  together  with  the  increase  of  the  estate  up  to  the  19th  of 
May  1834,  when  the  account  was  settled. 

This  commission  was  objected  to  by  the  legatees,  for  whom  it  was 
contended,  that  it  should  have  been  charged  on  the  disbursements 
made  by  the  executors,  exclusive  of  the  interest  paid  on  the 


*99] 


*legacy  to  Mrs.  Stevenson,  the  widow  of  the  testator ;  that 
commissions    were  a  compensation   for  services  performed ; 


and  that,  consequently,  it  was  only  on  the  completion  of  the  business 
that  they  could  be  charged ;  that  here  was  a  large  balance  in  the 
hands  of  the  executors,  the  disposition  of  which  was  to  be  the  subject 
of  future  operations ;  that  if  from  any  cause,  the  executors  should 
be  prevented  from  conducting  the  business  to  a  close,  it  could  not 
be  expected  that  others  would  perform  the  duties  required  by  the 
will  without  compensation,  and  it  would  be  unreasonable  to  burthen 
the  estate  with  the  payment  of  double  commissions ;  and  that  the 
mode  of  charging  now  suggested,  was  in  accordauce  with  practice 
and  with  the  decisions  of  the  Supreme  Court. 

It  was  insisted  also,  that  the  rate  of  commissions  was  too  high  ; 
that  the  executors  had  encountered  little  trouble ;  that  the  will 
clearly  pointed  out  the  course  they  were  to  pursue ;  that  the  admin- 
istration of  the  estate  consisted  principally  of  the  payment  of 
legacies,  one  of  which,  that  to  the  widow,  was  very  large,  and  the 
services  of  the  executors  in  reference  to  it,  amounted  to  little  more 
than  the  transfer  of  stocks  and  other  securities. 

The  auditors  are  not  aware  of  any  decision  of  the  Supreme  Court 
which  sustains  ,the  mode  of  charging  commissions,  proposed  by  the 
counsel  of  the  legatees  :  nor  does  it  appear  to  them,  that  it  has  been 
usually  adopted  in  practice.  On  the  contrary,  they  believe  that  the 
rule  most  frequently  acted  on  is,  to  charge  the  commisisons  on 
the  amount  of  the  debit  side  of  the  account.  The  auditors  are  of 
opinion,  however,  that  neither  one  rule  nor  the  other  can  with  pro- 
priety be  invariably  resorted  to.  Commissions  being  intended  as  a 
remuneration  for  time,  trouble  and  responsibility,  should  be  gradu- 
ated by  these  objects,  without  a  strict  regard  to  the  amount  received 
or  disbursed.  This  opinion  is  sanctioned  by  a  late  decision  of  the 
Supreme  Court  -not  yet  reported.  Harland's  Appeal.1 

1  Since  reported,  5  Rawle  323. 
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To  determine  the  amount  of  compensation  to  which  the  present 
accountants  are  entitled,  it  became  necessary  to  inquire  into  the 
nature  of  their  duties  and  the  extent  of  their  services.  To  state 
them  fully  and  particularly,  would  require  much  time,  and  be 
attended  with  considerable  difficulty.  A  brief  review  of  them  will, 
perhaps,  be  sufficient  for  the  present  purpose. 

The  original  will,  which  bears  date  the  1st  day  of  September 
1829,  and  is  very  long,  contains  a  great  variety  of  testamentary 
dispositions ;  many  of  which  are  revoked  or  altered  by  the  numerous 
codicils,  which  followed.  These  codicils,  which  are  no  less  than 
twelve  in  number,  and  some  of  them  very  long,  bear  date  respect- 
ively, on  the  1st  of  December  1829  ;  the  26th  of  December  1829  ; 
the  28th  of  August  1830 ;  the  llth  of  November  1830 ;  the  25th 
of  January  1832 ;  the  24th  of  March  1832 ;  the  24th  of  August 
1832  ;  the  22d  of  September  1832  ;  the  8th  of  October  1832  ;  the 
12th  of  October  1832  ;  the  3d  of  December  1832,  and  the  5th  of 
December  1832.  The  whole  presents  a  mass  of  testamentary  ar- 
rangements in  relation  to  a  great  number  of  devises  and  legatees, 
extremely  complicated  in  their  character,  and  difficult  to  be  carried 
into  execution. 

*The  special  legacies  are  very  numerous,  and  many  of  r*-inn 
them  small  in  amount.  In  many  instances  the  legatees  are  not  '- 
named,  but  a  general  description  of  them  is  given  :  for  example,  to 
the  children  of  A.  B.  one  hundred  and  fifty  dollars  each  ;  thus  impos- 
ing upon  the  executors  the  duty  of  hunting  up  the  legatees,  and  ascer- 
taining that  they  were  the  persons  intended  by  the  testator.  A 
large  majority  of  these  legatees  resided  out  of  the  state  of  Pennsyl- 
vania ;  some  of  them  in  England ;  some  in  Scotland  ;  some  in  the 
West  Indies ;  some  in  Canada ;  some  in  Nova  Scotia ;  some  in 
Georgia ;  some  in  Ohio ;  some  in  New  York  ;  some  in  New  Jersey, 
and  elsewhere. 

To  ascertain  who  they  were,  and  to  obtain  the  necessary  infor- 
mation in  relation  to  them,  the  executors  found  it  necessary  to 
institute  extensive  and  minute  inquiries,  and  to  carry  on  an  exten- 
sive correspondence.  Many  of  the  legatees  received  their  money 
under  powers  of  attorney  or  drafts,  which  made  the  utmost  care 
and  caution  necessary  to  guard  against  mistake  and  fraud.  Some 
of  these  powers  having  been  found  imperfect,  it  became  necessary 
to  overcome  their  imperfections  by  special  arrangements  with  the 
persons  who  held  them,  which  sometimes  led  to  difficulties  of  a 
very  unpleasant  nature.  Among  the  legatees,  some  were  found 
with  similar  names,  which  increased  the  difficulty  of  ascertaining 
who  were  meant  by  the  testator,  and,  of  course,  the  responsibilities 
of  the  executors. 

The  residuary  legatees  are  fourteen  in  number :  five  of  whom 
reside  in  the  city  of  Philadelphia,  and  represent  seven-ninths  of 
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the  residuary  estate ;  the  other  nine  reside  in  New  Jersey,  and 
represent  the  remaining  two-ninths  ;  and  as  might  have  been  ex- 
pected, conflicting  opinions  arose  among  them,  which  greatly 
increased  the  difficulties  which  the  executors  had  to  contend  with. 
In  the  spirit  of  accommodation,  advances  were  made  to  the  resi- 
duary legatee ;  in  one  instance  to  such  an  extent  as  to  cause 
complaints  by  the  others,  and  pressing  applications  to  be  put  upon 
the  same  footing.  This  state  of  things  necessarily  occasioned 
frequent  and  unpleasant  drafts  upon  the  time  and  attention  of  the 
executors  in  frequent  interviews  and  explanations  with  the  legatees. 
The  residuary  estate  consisting  principally  of  bonds,  mortgages, 
and  other  debts,  could  not  be  promptly  realized,  nor  could  the  col- 
lection of  the  money  be  pressed  without  great  risk.  The  legatees 
having  declined  to  take  these  securities,  various  projects  were 
suggested  for  the  disposition  of  them ;  none  of  which  could  be 
carried  into  operation,  as  the  legatees  could  not  agree  upon  any 
plan.  With  some  of  the  debtors  the  executors  had  painful  duties 
to  perform,  arising  from  the  character  and  situation  of  the  debtors, 
^1  QI  -,  and  the  relation  in  which  they  stood  to  *the  testator.  There 
'  are  too,  it  appears,  claims  in  the  West  Indies,  which  have 
been  a  source  of  great  trouble  to  the  testator  as  well  as  to  the  ex- 
ecutors ;  from  some  of  which  there  is  little  probability  of  receiving 
any  thing,  while  from  others  something  may  be  obtained  by  diligence 
and  perseverance. 

A  great  number  of  instances  might  be  adduced,  in  which  the 
executors  have  had  duties  imposed  upon  them  of  a  most  distressing 
and  onerous  character,  and  such  as  rarely  fall  to  the  lot  of  those 
who  exercise  that  office.  To  enter  minutely  into  these  matters  in 
this  report  would  be  unnecessary,  and  in  some  respects  improper  : 
but  upon  a  full  view  of  the  whole  case,  the  auditors  are  of  opinion, 
that  the  commissions  allowed  by  the  register,  although  at  the  first 
view  they  appear  large,  do  not  exceed  a  reasonable  remuneration 
to  the  executors  for  their  time,  trouble  and  responsibility,  and  they 
allow  it  accordingly. 

Exceptions  were  filed  to  this  report ;  and  the  following  testi- 
mony was  taken  in  support  of  the  claims  of  the  executors. 

Dexter  Stone  deposed  : — 

''  I  am  in  partnership  with  Samuel  Grant,  and  have  been  so  for 
many  years.  The  services  and  attentions  of  Mr.  Grant  are,  and 
have  been  of  great  impoi'tance  to  the  concern.  He  is  the  senior 
partner.  In  consequence  of  his  devotion  to  the  business  of  Mr. 
Stevenson's  estate,  his  time,  talents  and  services  were  withdrawn 
in  a  degree  which  was  very  material,  from  the  business  of  the  com- 
mercial house.  I  suggested  my  wish  for  an  alteration  in  our  shares 
of  profits,  and  urged  it  on  several  accounts,  and  among  others,  in 
consequence  of  the  duties  thus  fulfilled  by  Mr.  Grant  towards  the 
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estate  of  Mr.  Stevenson,  and  a  new  arrangraent  was  made  accord- 
ingly between  us.  The  effect  has  been  important  upon  Mr.  Grant's 
pecuniary  receipts  as  a  partner  of  the  house.  I  firmly  believe  it 
will  amount  to  a  sum  not  less  than  five  thousand  dollars  in  his 
settlement  with  the  firm.  In  the  general  effect  upon  the  interests 
of  the  concern,  and  especially  upon  Mr.  Grant  personally,  it  is  my 
belief  that  injury  of  a  pecuniary  character  has  been  suffered  ;  and 
that  it  would  have  been  more  profitable  in  that  light  to  Mr.  Grant, 
if  he  had  not  assumed  the  said  executorship,  and  attended  to  his 
duties  as  he  has  done." 

On  his  cross-examination  lie  said  : — 

"  Mr.  Grant  has  been  executor  to  other  estates  during  the  period 
to  which  I  refer.  Mr.  Stevenson's  estate,  Mr.  Ellmaker's  estate, 
he  is  an  executor  of.  Mr.  E.  died  in  Febnuary,  1835." 

William  Harrison  deposed  : — 

"  That  he  has  been  employed  as  book-keeper  by  the  firm  of 
Grant  and  Stone  (and  the  former  firm  of  Grant  and  Stone),  about 
eight  *or  nine  years.  He  is  occupied  almost  constantly 
in  the  counting-house.  The  senior  partner  of  the  house  is 
Mr.  Grant ;  and  his  talents  and  time  are  of  peculiar  importance  to 
the  concern.  During  the  years  1833  and  1834,  the  time  and 
attention  of  Mr.  Grant  were  very  much  occupied  in  the  business 
of  the  estate  of  Wm.  Stevenson.  The  deponent  would  think,  that 
one-third  of  his  business  time  was  occupied  with  that  estate' 
Messrs.  Grant  and  Stone  do  a  very  large  business ;  and  graat  reli- 
ance is  placed  on  Mr.  Grant's  personal  services.  The  devotion  of 
these  services  to  Mr.  Stevenson's  estate  was  injurious  to  the  inter- 
ests of  the  mercantile  house.  The  deponent  had  no  personal 
knowledge  of  the  arrangements  made  between  the  partners  as  to 
their  respective  shares  of  profits.  He  knows  that  the  profits  of 
the  concern  were  considerable ;  and  he  firmly  believes,  that  the 
firm  was  a  loser  by  reason  of  Mr.  Grant's  devotion  to  the  concerns 
of  Mr.  Stevenson's  estate ;  and  that  he  would  make  a  moderate 
allowance  to  the  concern  in  yielding  five  thousand  dollars  as  an 
equivalent  for  the  loss  of  his  attention  to  the  partnership  business, 
by  reason  of  his  care  and  time  which  were  given  to  Mr.  Steven- 
son's estate." 

After  argument,  the  Orphans'  Court  made  a  decree,  by  which 
they  reduced  the  commissions  of  the  executors  to  three  per  cent, 
on  the  amount  actually  received  and  disbursed  by  them. 

From  this  decree  both  the  executors  and  the  legatees  contesting 
their  claims,  appealed  to  this  court. 

Mr.  J.  R.  Ingersoll,  for  the  executors. 

Commissions,  as  a  compensation  to  executors,  are  universal  in 
Pennsylvania.  The  rule  is  well  settled.  A  testator  must  be  sup- 
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posed  to  make  his  will  in  reference  to  the  well  known  custom.  The 
trust  must  be  perfectly  secure.  In  order  to  render  it  so,  the  in- 
gredients of  confidence  and  fidelity  must  exist  beyond  the  possibil- 
ity of  doubt.  In  the  various  orders  of  individual  character,  these 
motives  govern  the  testator  in  the  selection  of  his  representatives. 
In  the  case  of  a  large  capitalist  like  Mr.  Stevenson,  compensation 
is  not  the  object  looked  at  by  the  testator,  but  integrity  and  wealth 
in  his  executors.  Within  the  last  ten  years  several  accounts  have 
been  settled  in  the  register's  office  here  of  large  estates,  between 
300,000  and  500,000  dollars ;  in  which  five  and  six  per  cent  have 
been  allowed  to  executors,  without  opposition.  The  late  venerable 
Chief  Justice  of  this  court  directed  by  his  will  that  his  execu- 
tors should  receive  six  per  cent,  commission.  In  this  case  there 
were  peculiar  difficulties,  embarrassments,  labor  and  responsibilities 
thrown  upon  the  executors  from  the  very  beginning  of  the  trust. 

[Mr.  Ingersoll  then  went  into  a  particular  examination  of  the 
will  of  the  testator,  the  accounts  of  the  executors  and  the  docu- 
mentary and  other  evidence  produced,  to  show  the  extent  and 
*-IAO-|  amount  of  the  *duties  and  trouble  of  the  executors.  He 
J  also  contended,  that  the  estate  had  been  considerably  aug- 
mented by  means  of  their  judicious  management.] 

In  England  it  is  by  no  means  the  case,  that  commissions  are  not 
allowed.  Sometimes  the  will  directs  it,  as  in  Webb  v.  Earl  of 
Shaftesbury,  7  Ves.  480.  Sometimes  it  is  applied  for  and  allowed  : 
but  it  must  be  beforehand.  Brocksoff  v.  Baines,  5  Madd.  61.  In 
India  the  rate  is  the  same  as  with  us :  Chetham  v.  Lord  Audley, 
4  Ves.  75  ;  Cockerell  v.  Barton,  1  Sim.  23 ;  s.  c.  2  Eng.  Ch. 
Rep.  407,  492.  In  Gibson's  Case,  1  Bland's  Rep.  147,  it  was 
said  that  labor  and  risk  ought  to  increase  the  compensation.  The 
average  rate  of  commissions  in  Pennsylvania  is  five  per  cent. 
Ashmead's  Rep.  318,  note.  This  is  varied  sometimes  in  reference 
to  the  amount  of  the  estate  and  the  greater  or  less  trouble  of  the 
executor.  The  responsibility,  which  is  another  element,  has  been 
enormous  in  this  case.  Upwards  of  $300,000  were  thrown  into 
the  hands  of  the  executors  at  a  period  of  uncommon  difficulty  and 
embarrassment  in  the  money  market.  Money  was  collected  with 
difficulty  from  the  debtors  to  the  estate  ;  and  many  of  the  legatees 
were  importunate.  In  the  analogous  case  of  factors,  the  usual 
charge  is  five  per  cent,  on  sales,  and  two  and  a  half  on  remittances. 
As  to  the  amount  on  which  the  commissions  are  charged,  the  differ- 
ence between  stocks  or  bonds  and  money,  in  respect  to  the  trouble 
of  management,  is  often  merely  imaginary.  The  collection  of 
bonds  and  notes  is  often  attended  with  great  trouble  and  risk.  The 
character  and  respectability  of  the  persons,  who  are  called  upon  to 
act  as  trustees,  is  of  the  greatest  importance  in  weighing  the 
amount  of  commissions.  If  they  are  to  be  reduced  to  the  amount 
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proposed  in  this  case,  few  persons  of  character  and  property  will 
consent  to  undertake  the  office. 

Mr.  Meredith,  contra. 

This  estate  was  composed  principally  of  stocks,  bonds,  and 
mortgages.  There  were  very  few  simple  contract  debts.  The 
books  left  by  the  testator  contained  full  and  particular  statements 
of  all  his  funds.  The  duties  of  the  executors  were  neither  labori- 
ous nor  complicated.  A  large  proportion  of  the  items  in  their 
accounts  consist  of  large  payments  to  Mrs.  Stevenson  and  other 
legatees.  The  auditors  allowed  a  sum  equal  to  nearly  ten  per  cent, 
on  the  amount  which  actually  passed  through  the  hands  of  the  ex- 
ecutors. The  Orphans'  Court  held  that  the  commission  should  be 
upon  that  part  of  the  assets  only  which  had  been  actually  adminis- 
tered. According  to  the  report  of  the  auditors,  if  the  present 
executors  should  die  or  resign,  a  new  commission  must  be  paid  to 
their  successors.  There  has  been  nothing  extraordinary  in  the 
labors  of  these  gentlemen.  [Mr.  Meredith  here  discussed  the 
several  instances  adduced  by  Mr.  Ingersoll  from  the  accounts  and 
other  matters  in  evidence  in  reference  to  *the  degree  of  r^-in^ 
their  trouble,  and  argued  that  their  exertions  and  responsi-  *- 
bilities  were  not  greater  than  usual  in  large  estates.]  The  cases  of 
accounts  settled  in  the  Register  Office,  and  which  have  passed  sub 
silentio,  are  not  of  authority  here.  No  instance  can  be  produced 
in  which  the  court,  after  a  discussion  of  the  subject,  has  allowed 
five  per  cent,  upon  the  principal  fund,  in  an  estate  exceeding 
$300,000.  The  leading  cases  are  Pusey  v.  Clemson,  9  S.  £  R. 
204 ;  and  Walker's  Estate,  9  S.  &  R.  223.  In  Pusey  v.  Clemson, 
the  estate  was  about  one  hundred  thousand  dollars,  and  this  court 
reduced  the  commission  to  three  per  cent.  It  is  a  settled  rule,  not 
to  allow  commissions  by  way  of  anticipation.  Here  the  expenses 
of  the  executors  have  been  allowed,  anjd  they  have  always  had  the 
advice  and  responsibility  of  eminent  counsel,  whose  services  have 
been  paid  by  the  estate. 

PER  CURIAM. — The  responsibility  which  is  incurred  by  the  re- 
ceipt and  disbursement  of  money,  is  a  legitimate  subject  of  com- 
pensation, and  an  unvarying  rate  per  cent.,  without  regard  to  the 
magnitude  of  the  sum,  will  always  be  a  just  measure  of  it,  because 
the  responsibility  increases  in  proportion  to  the  amount.  It  is 
consequently  susceptible  of  a  uniform  measure,  which  we  think 
may  be  reasonably  put  at  two  and  a  half  per  cent.  Not  so  the 
compensation  of  trouble.  The  settlement  of  a  very  large  estate 
may  be  the  business  of  a  few  days,  while  that  of  a  very  small  one 
may  occupy  as  many  years ;  and  the  compensation  for  all  beyond 
the  responsibility  ought  to  be  graduated  to  the  circumstances. 
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What  beyond  it  was  there  here  ?  The  bulk  of  the  property  was 
readily  convertible  into  cash,  and  but  little  of  it  was  outstanding. 
The  thirty  or  forty  items  of  special  service  on  which  stress  has 
been  laid,  are  such  as  occur  in  almost  every  case,  and  they  are 
beside,  emphatically  small.  We  think  them  amply  remunerated 
by  the  additional  half  per  cent,  allowed  by  the  Orphans'  Court ; 
in  whose  decree  we  find  nothing  to  correct. 

Decree  affirmed. 

Cited  by  Counsel,  7  Barr  544 ;  12  Harris  485  ;  14  Wright  78  ;  ||  29  Smith 
233 ;  32  Id.  226  ;  1  W.  N.  C.  227  ;  5  Norris  348 ;  1  Id.  146  ;  3  Id.  304.  || 

Cited  by  the  Court  below,  2  Barr  307  ;  4  P.  F.  Smith  04. 

Cited  by  the  Court,  1  Grant  374  ;  2  Wright  119;  10  Id.  349  ;  1  Parsons  19. 

||  Followed  as  to  three  per  cent,  being  a  proper  commission  in  such  case  : 
Whelen's  Appeal,  20  Smith  431.  || 

See  also,  post,  395 ;  5  Whart.  240  ;  5  Wright  49  ;  1 1  Id.  357  ;  4  P.  F. 
Smith  69  ;  [[compensation  not  per  centage  is  the  load  star:  Montgomery's 
Appeal,  5  Norris  230  ;  s.  c.  5  W.  N.  C.  345  ;  Biddle's  Appeal,  2  Norris  340. 
The  ordinary  commission  on  the  sale  of  real  estate  is  2£  to  3  per  cent.  : 
Snyder's  Appeal,  4  Smith  67  ;  Eshleman's  Estate,  24  Id.  42  ;  Carrier's 
Appeal,  29  Id.  230  ;  and  on  other  receipts  5  per  cent. :  Eshleman's  Estate, 
supra,  and  in  large  estates  with  but  little  trouble  or  hazard,  3  per  cent.  : 
Pusey  v.  Clemson,  9  S.  &  R.  204  ;  Whelen's  Appeal,  supra ;  and  the  number 
of  executors  makes  no  difference:  Walker's  Estate,  9  S.  &  R.  223  ;  Wicker- 
shain's  Appeal,  14  Smith  67. || 
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Belleraire  against  The  Bank  of  The  United  States. 

IN    ERROR. 

1.  A  bank  which  receives  a  note  for  collection,  and  when  it  is  overdue 
places  it  in   the  hands  of  a  notary  in  the  usual  course,  is  not  liable  for  the 
neglect  of  the  notary  to  give  notice  to  an  endorser. 

2.  A  note  had  been  deposited  by  the  holder  in  a  bank  for  collection.    When 
it  fell  due  and  remained  unpaid,  it  was  placed,  as  usual  in  the  hands  of  the 
bank's   notary,  whose  clerk  called  at  the  store  of  G.,  the  last  endorser,  to 
inquire  for  the  place  of  residence  of  C.,  the  first  endorser.     The  wife  of  G., 
who  was  in  the  store,  told  the  clerk  that  C.  resided  at  a  particular  place, 
which  was  in  fact,  the  place  of  business  of  C.'s  son.     Notice  was  left  at  that 
place,  and  G.  was  informed  of  his  wife's  direction  as  to  the  place  of  residence 
of  C.     The  note  was  renewed  by  agreement  between  the  parties,  and  when  it 
again  fell  due  the  notary's  clerk  again  left  notice  at  the  place  of  business  of 
C.'s  son,  supposing  that  it  was  the  store  of  C.  :   by  which  mistake  C.  was  dis- 
charged :    Held,  that  neither  the   bank,  nor  its  agent,  the  notary,  was  liable 
to  the  holder  of  the  note  for  the  consequence  of  the  omission  to  give  notice  to 
the  endorser. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  in  that  court,  by  John  B.  Bellemire,  against  the 
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President,  Directors   and    Company  of  the   Bank    of  the  United 
States. 

The  declaration  set  forth  that  the  plaintiff,  being  the  holder  of  a 
promissory  note,  dated  Philadelphia,  September  7,  1832,  drawn  by 
Joseph  N.  Goodrich  in  favor  of  and  endorsed  by  Jacob  Coats,  for 
$105  dollars,  payable  thirty  days  after  date,  deposited  it  with  the 
defendants  for  the  purpose  of  having  its  amount  collected,  and  that 
it  might  be  proceeded  in  accordance  to  law,  and  in  case  of  non- 
payment by  the  drawer,  that  due  notice  might  be  promptly  given 
to  the  endorser ;  averring  that  the  defendants  received  the  note 
and  undertook  to  use  all  due  diligence,  care  and  attention,  for  the 
purpose  of  collecting  it  from  the  drawer  and  endorser,  and  in  case 
it  should  not  be  paid  at  maturity  by  the  drawer,  undertook  to  give 
immediate  notice  to  the  endorser ;  averring  also  that  on  the  10th 
of  October  *1832  the  note  became  due,  and  payment  having  r*-irip 
be.en  demanded  of  the  drawer,  by  whom  it  was  not  paid,  the  *• 
defendants  did  not  give  or  cause  to  be  given  immediate  notice  of 
non-payment  to  the  endorser,  but  wholly  neglected,  &c.,  whereby 
the  endorser  was  discharged,  &c.,  and  the  amount  wholly  lost  to 
the  plaintiff,  who  was  obliged  to  pay  the  costs  of  an  unsuccessful 
action  in  this  court  against  the  endorser. 

The  action  was  for  the  recovery  of  the  amount  of  the  note  with 
interest,  and  the  expenses  of  prosecuting  the  unsuccessful  action 
against  the  endorser. 

On  the  trial  before  Jones,  J.,  on  the  15th  of  October  1835,  the 
plaintiff  examined  as  witnesses  Jacob  Coats,  Abraham  Coats,  Leon- 
ard Englebert,  and  George  Sharswood,  Esq.  The  defendants  read 
the  depositions  of  Harriet  Gouiran  and  Michael  Gouiran,  and 
examined  James  S.  Farmer.  Upon  the  testimony  it  appeared  that 
the  note  in  question  was  one  given  in  renewal  of  a  former  note  for 
the  same  amount,  drawn  and  endorsed  by  the  same  parties,  dated 
July  6th  1832,  which,  being  payable  sixty  days  after  date,  fell  due 
on  the  day  of  the  date  of  the  note  in  question.  Jacob  Coats,  the 
endorser,  was  a  justice  of  the  peace,  who  lived  in  Third  street  near 
Tammany  street.  Joseph  N.  Goodrich,  the  drawer,  was  a  tenant 
of  his,  who  gave  him  the  former  note  for  the  amount  of  certain  rent 
for  which  he  had  been  pressing  him.  Mr.  Jacob  Coats  gave  the 
note  to  his  son,  Abraham  Coats,  of  the  firm  of  Coats  &  Moore, 
jewellers,  on  the  south  side  of  Chestnut  street,  the  first  door  above 
Sixth  street,  in  order  that  the  son  might  dispose  of  it.  Abraham 
Coats  sold  it  to  Leonard  Englebert,  a  broker,  who  bought  it  as  agent 
for  the  plaintiff,  Bellemire.  Mr.  Englebert  handed  the  note  to 
Michael  Gouiran,  a  jeweller  in  Chestnut  street  near  Fourth  street, 
who,  as  a  friend  of  Mr.  Englebert,  received  it  for  the  purpose  of 
depositing  it  in  bank  for  collection.  Mr.  Gouiran  kept  an  account 
in  the  Bank  of  Pennsylvania,  and  one  in  the  Bank  of  the  United 
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States.  He  endorsed  this  first  note  and  deposited  it  for  collection 
in  the  Bank  of  Pennsylvania.  On  its  maturity,  not  being  paid 
within  bank  hours,  the  note  was  handed  in  the  usual  manner  to 
the  notary  of  the  bank.  The  clerk  of  the  notary  presented  it  for 
payment  at  the  store  of  the  drawer,  and  was  informed  that  he  was 
out  and  had  left  no  directions  for  its  payment.  The  clerk,  not 
knowing  the  endorser  Coats,  or  his  place  of  residence,  called  at  the 
store  of  Michael  Gouiran,  the  last  endorser,  by  whom  the  note  had 
been  deposited  in  the  bank.  He  there  found  Mrs.  Gouiran,  the 
wife  of  Mr.  Gouiran,  who  was  in  the  habit  of  attending  his  store. 
He  handed  her  the  notice  of  non-payment  directed  to  her  husband, 
arid  inquired  of  her  for  the  address  of  Mr.  Coats,  or  where  to  leave 
the  notice  for  Mr.  Coats.  (It  did  not  appear  whether  or  not  he 
siqAy-i  mentioned  the  first  name  of  Mr.  Coats.)  She  *replied,  "  In 
'  Chestnut  street  the  first  door  above  Sixth."  The  clerk  went 
to  the  place  thus  designated,  and  seeing  the  name  of  Coats  &  Moore, 
went  in  and  left  the  notice  with  a  boy  in  the  store,  desiring  him  to 
hand  it  to  Mr.  Coats. 

On  the  same  evening,  Mr.  Gouiran  received  the  notice  which  had 
been  left  with  his  wife.  Before  that,  she  had  told  him  that  the 
notary's  clerk  had  been  there  and  had  asked  for  Mr.  Coats,  and 
that  she  had  directed  him  to  the  corner  of  Sixth  and  Chesnut 
streets.  He  was  aware  that  the  notary's  visit  had  reference  to  this 
note,  and  was  at  the  same  time  aware  that  the  name  on  the  note 
was  the  name  of  the  elder  Mr.  Coats,  the  father  of  the  young  man 
at  the  corner  of  Sixth  and  Chestnut  streets.  After  this,  Mr. 
Gouiran  took  the  original  note  out  of  the  Bank  of  Pennsylvania. 
It  was  renewed  by  the  parties,  who  gave  the  note  now  in  question 
in  lieu  of  it.  The  same  broker,  Mr.  Englebert,  procured  this 
second  note  from  the  drawer,  got  the  elder  Mr.  Coats's  endorsement 
of  it,  and  took  it  to  Mr.  Gouiran,  requesting  him  to  deposit  it  in 
bank  for  collection,  as  before.  Mr.  Gouiran  did  so,  except  that  in 
this  instance  he  deposited  it  in  the  Bank  of  the  United  States, 
instead  of  in  the  Bank  of  Pennsylvania.  On  the  day  of  its  maturity 
it  laid  over ;  and  after  bank  hours,  was  handed  in  the  usual  manner 
to  the  notary,  who  happened  to  be  the  same  person  who  was  notary 
of  the  Bank  of  Pennsylvania.  The  note  in  question  was  handed 
to  the  same  clerk  to  whom  the  former  note  had  been  delivered. 
Nobody  had  ever  remonstrated  with  him  as  to  the  former  notice, 
or  the  place  of  leaving  it.  When  he  received  the  note  in  question 
from  the  Bank  of  the  United  States,  the  same  course  was  pursued 
with  it  as  had  been  pursued  with  respect  to  the  former  note,  except 
that  there  was  no  repetition  of  the  inquiry  which  had  been  made 
of  Mrs.  Gouiran  in  respect  to  the  former  one.  After  demand  of 
and  non-payment  by  the  drawer,  the  notice  of  non-payment  was 
left  as  before  at  the  store  of  Mr.  Gouiran,  with  Mrs.  Gouiran,  and 
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at  Coats  &  Moore's,  in  Chesnut  street  above  Sixth.  No  remon- 
strance or  objection  was  afterwards  made  either  to  the  notary  or  has 
clerk,  to  the  Bank  of  the  United  States  or  its  officers.  The  day 
after  the  note  fell  due,  it  was  taken  out  of  bank  by  Mr.  Gouiran, 
who,  a  day  or  two  after  it  fell  due,  handed  it  to  Mr.  Englebert, 
who,  on  the  next  day  or  the  day  after,  called  on  Mr.  Coats  the 
father,  who  refused  to  pay  it  on  the  ground  of  not  having  received 
due  notice  of  non-payment,  but  stated  that  there  was  a  distress  on 
the  goods  of  the  drawer,  and  if  it  produced  money  enough  to  pay 
the  whole  rent,  including  the  amount  of  the  note  in  question,  the 
note  should  be  paid  out  of  the  proceeds.  The  distress  did  not 
produce  enough  to  pay  the  rent  accrued  after  the  rent  for  which 
the  note  was  given.  The  drawer  being  insolvent,  the  present 
plaintiff  sued  the  endorser  Jacob  Coats,  and  obtained  an  award 
of  arbitrators  for  the  amount  of  the  note  with  interest.  The  defend- 
ant appealed,  and  upon  the  trial  in  court  obtained  a  verdict  in  his 
ftvor,  *which  the  court  refused  to  set  aside,  and  upon  r*-ifiQ 
which  final  judgment  was  afterwards  entered  for  the  '• 
defendant,  who  recovered  his  costs  from  the  plaintiff.  The  wit- 
nesses, Mr.  and  Mrs.  Gouiran,  were  not  examined  in  the  case 
against  Coats.  Th.  plaintiff  never  gave  to  the  Bank  of  the 
United  States  any  nocice  of  the  institution  or  pendency  of  his  suit 
against  Coats,  of  which  it  did  not  appear  that  they  had  any  knowl- 
edge, until  the  16th  of  April  1834,  which  was  some  time  after  its 
final  termination. 

In  the  course  of  the  trial  of  the  present  case,  it  appeared  that 
the  Philadelphia  Directory  for  the  year  1831,  contained  the  name 
and  residence  of  Jacob  Coats,  justice  of  the  peace,  the  endorser  of 
the  note  in  question,  but  did  not  contain  the  name  or  address  of 
his  son  Abraham  Coats  of  the  house  of  Coats  &  Moore,  at  whose 
store  the  notices  were  left  as  above  mentioned. 

James  S.  Farmer,  notary's  clerk,  in  his  cross-examination,  testi- 
fied as  follows  : 

"  When  we  receive  a  note  for  protest,  and  do  not  know  where 
one  of  the  parties  lives,  we  inquire  of  the  last  endorser,  because 
we  always  suppose  he  can  give  the  best  direction.  *  *  *  * 

*******  Qur  grgj.  jnqujry  always  is  from  the 
last  endorser ;  and  when  he  does  not  know  where  a  party  lives,  we 
look  into  the  Directory.  I  do  not  look  into  the  Directory  when  I 
know  positively  where  a  party  lives,  or  am  directed  positively 
where  to  leave  the  notice.  Had  Mrs.  Gouiran  told  me  she  did  not 
know  where  Mr.  Coats  resided,  I  would  have  inquired  elsewhere, 
or  would  have  looked  into  the  Directory.  The  Directory  cannot 
be  depended  upon." 

Being  re-examined,  he  said — 

"  An  interleaved  Directory  at  the  Bank  of  the  United  States  is 
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full  of  manuscript  corrections.  I  have  acted  eighteen  years  as  the 
clerk  of  the  notary.  Nobody  but  myself  acted  during  the  whole 
of  that  time  in  serving  notices,  except  perhaps  for  a  day  or  two 
when  I  was  sick." 

The  witness  added  :  "  When  we  are  directed  to  a  particular 
place,  we  ascertain,  by  the  direction,  if  the  party  lives  there." 
******  u  According  to  the  practice  and  usage  of  the 
business,  the  name  of  Coats  &  Moore,  above  the  door  was  a  suffi- 
cient identification  of  the  Mr.  Coats  to  whom  I  was  directed." 

He  also  testified,  that  notices  in  the  city  are  never  sealed. 
The  notices  left  at  Mr.  Gouiran's,  and  at  Coats  &  Moore's,  were 
partly  written  and  partly  printed,  and  were  closed,  but  not  sealed. 

The  court  charged  the  jury  as  follows  : 

"  It  would  seein  that  Mr.  Gouiran  acted  gratuitously,  as  an 
*109~1  aSent  *to  collect  this  note,  and  so  did  the  Bank  of  the 
-1  United  States.  The  bank  knew  nobody  but  Gouiran. 
There  is  no  evidence  that  either  the  bank  or  Gouiran  received  any 
compensation.  It  was  probably  otherwise  with  Englebert,  who  was 
a  broker.  In  the  absence  of  testimony  on  this  head,  we  must  take 
the  agency  to  have  been  gratuitous  both  as  to  the  bank  and  as  to 
Mr.  Gouiran. 

If  you  believe  that  Gouiran,  knowing  all  that  had  taken  place 
in  respect  to  the  delivery  of  notices  as  to  the  second  note  now  in 
question,  did,  on  the  day  after  its  maturity,  take  it  out  of  the  bank 
without  any  objection,  I  think  that  the  plaintiff  ought  not  to 
recover.  The  bank  was  authorized  to  take  the  directions  of  Gouiran, 
whom  alone  they  knew  as  the  holder  of  the  note  ;  and  if  he 
neglected  to  correct  the  error,  but  on  the  contrary,  with  knowledge 
of  what  had  occurred,  took  it  out  of  bank  without  objection,  these 
facts  would  furnish  a  defence  to  the  charge  of  negligence. 

But  there  is  another  position  on  which  the  defence  takes  stronger 
ground. 

If  the  bank  undertook  the  collection  of  this  note  gratutiously,  I 
think  that  they  complied  with  their  duty  in  delivering  it  to  the 
notary  to  do  what  was  usual  in  such  cases.  The  defendants  are 
not  his  sureties,  arid  he,  and  not  they,  would  be  liable,  if  there 
were  any  negligence.  In  such  cases,  the  agency  of  a  notary  is 
necessary,  or  at  all  events  is  proper.  A  certain  number  of  notaries 
only  are  commissioned,  and  if  they  were  all  incompetent  as  officers, 
still  the  bank  would  have  to  choose  among  them.  The  notary  is  a 
public  officer,  who  gives  an  official  bond  with  sureties.  He  is  not 
here,  it  is  true,  a  judicial  officer.  On  the  other  hand  he  is  not 
perhaps,  strictly  or  precisely  speaking,  in  all  respects  a  ministerial 
officer.  His  duties  in  some  matters  are  more  easily  to  be  defined 
than  in  others.  This  matter  of  giving  notices  of  the  non-payment 
of  dishonored  notes,  certainly  falls  within  the  scope  of  his  official 
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duties,  and  he  receives  a  compensation  for  his  services  in  perform- 
ing them.  I  have  come  to  the  conclusion,  that  if  there  was  any 
neglect  as  to  giving  or  not  giving  notice,  the  notary,  and  not  the 
bank,  is  the  party  liable." 

The  plaintiff  excepted  to  this  charge,  but  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  a  motion  for  a  new  trial  was  made  in  the 
court  below,  and  argued  under  an  agreement  that  if  the  court 
should  be  of  opinion  that  the  charge  was  correct  in  point  of  law, 
the  verdict  was  to  be  set  aside  and  a  verdict  to  be  entered  for  the 
defendants,  with  liberty  to  the  plaintiff  to  except,  &c.,  as  if  the 
jury  had  found  a  verdict  in  conformity  with  the  charge. 

The  District  Court,  after  argument,  ordered  judgment  to  be  en- 
tered for  the  defendants:  Bellemire  v.  Bank  U.  S.,  1  Miles  173; 
and  the  plaintiff  sued  out  this  writ  of  *error ;  and  on  the  r*-i-ir) 
return  of  the  record  assigned  the  following  errors  : — 

1.  Because  the  court  below  erred  in  charging  the  jury,  that  in 
the  absence  of  testimony,  the  agency  of  the  bank  must  be  taken  to 
be  gratuitous. 

2.  Because  the  court  below  erred  in  charging  the  jury  that  the 
defendants  complied  with  their  duty  in  delivering  the  note  to  the 
notary  to  do  what  was  usual,  and  that  if  there  was  any  neglect  as 
to  giving  or  not  giving  notice,  the  notary,  and  not  the  bank,  was 
the  party  liable. 

3.  General  errors. 

Mr.  Grilpin,  for  the  plaintiff  in  error. 

The  defence  to  the  plaintiff's  claim  in  the  District  Court  was 
two-fold. 

1.  It  was  alleged  that  the  bank  was  not  responsible  for  the  acts 
or  negligence  of  the  notary ;  he  being  a  pnblic  officer.  This  is 
denied  on  the  part  of  the  plaintiff.  1st.  Because  the  agency  of  a 
notary  public  is  not  necessary  to  collect  notes,  or  charge  endorsers. 
Nicholls  v.  Webb,  8  Wheat.  331.  2d.  Because  the  duty  per- 
formed by  a  notary  in  relation  to  promissory  notes  is  neither 
strictly  nor  exclusively  an  official  act.  Act  of  5th  March  1791, 
§  4  ;  Jacob's  Law  Diet.  tit.  Notary  Public ;  Morgan  v.  Van  Duzen, 
2  Johns.  Rep.  204  ;  Nicholls  v.  Webb,  8  Wheat.  331 ;  Browne  v. 
Philadelphia  Bank,  6  S.  &  R.  487.  Allowing,  therefore,  that  the 
employment  of  a  notary  public  to  perform  an  act  strictly  and  ex- 
clusively official,  would  exempt  the  bank  from  liability,  shall  such 
employment,  when  unnecessary,  relieve  the  bank  from  the  pervad- 
ing principle,  that  an  agent  is  responsible  for  the  acts  of  negligence 
of  his  sub-agent  ?  The  doctrine  of  responsibility  is  especially 
applicable  when  the  notary  public  is  pro  hac  vice  the  adopted 
agent  of  the  bank,  and  divested  of  his  official  dignity.  Bank  v. 
Porter,  2  Watts  141.  Where  the  protest  of  a  notary  is  strictly 
official,  his  duty  does  not  extend  to  notice  of  protest. 
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2.  It  was  contended,  that  the  employment  of  an  agent  of  known 
fidelity  exempted  the  defendants  from  all  responsibility.  The  prin- 
ciple, if  allowed  here,  would  be  extended  to  every  special  agency, 
and  the  consequence  would  be  the  irresponsibility  of  corporations, 
since  they  do  every  act  by  the  agency  of  their  officers ;  and  in 
many  cases  there  would  be  a  wrong  without  a  remedy,  since  a  sub- 
agent  is  generally  not  liable  for  non-feasance :  12  Mod.  488 ; 
Cameron  v.  Reynolds,  Cowper  403.  In  the  cases  that  have  here- 
tofore arisen  in  relation  to  the  liability  of  banks,  the  question  has 
been,  whether  the  undertaking  was  to  transmit  or  to  collect ;  if  the 
*iii-i  latter,  *all  the  cases  consider  the  agent  liable  for  the  act  or 
^  negligence  of  the  sub-agent.  Essex  Bank  v.  Foster,  19 
Mass.  479 ;  Van  Wert  v.  Smith,  1  Wendell  219  :  Bank  of  Wash- 
ington v.  Triplett,  1  Peters's  S.  C.  Rep.  25  ;  Mechanics'  Bank 
v.  Earp,  4  Rawle  384 ;  Smedes  v.  Utica  Bank,  20  Johns.  372 ; 
Bank  of  Utica  v.  M'Kinster,  11  Wendell  473. 

Mr.  W.  Fisher  and  Mr.  Cadwalader,  for  the  defendants  in 
error. 

The  bank  was  a  gratuitous  agent  and  liable  only  for  gross  negli- 
gence. No  compensation  is  ever  charged  or  received  for  the 
collection  of  notes  and  bills.  The  mere  charge  of  a  commission  to 
cover  difference  of  exchange,  or  expenses  of  transmission  or  collec- 
tion, does  not  deprive  the  agency  of  the  character  of  a  gratuitous 
agency.  It  was  so  held  in  the  Mechanics'  Bank  v.  Earp.  The 
bank  did  its  duty  by  delivering  the  note  into  the  hand  of  a  public 
notary,  in  pursuance  of  universal  custom.  Brown  v.  Philadelphia 
Bank,  6  S.  &  R.  486.  In  The  Mechanics'  Bank  v.  Earp,  this 
court  say,  that  it  is  material  for  the  plaintiff  to  show,  that  the  bank 
received  compensation  for  its  services  in  collecting  the  bills.  6 
Conn.  Rep.  528.  All  the  courts  take  notice  of  the  usages  of  banks. 
The  agency  admitted  of  delegation  in  this  case  because  it  was  gra- 
tuitous and  necessary  in  the  ordinary  course  of  business ;  and 
because  it  is  sanctioned  by  usage.  Bank  of  Utica  v.  Smith,  18 
Johns.  239 ;  Smedes  v.  Bank  of  Utica,  20  Id.  393.  It  was  in  evi- 
dence in  this  case,  that  the  real  plaintiff  assented  to  the  employ- 
ment of  the  notary.  The  notary  is  an  officer  of  the  commonwealth, 
not  of  the  bank.  By  the  act  of  1791  only  a  limited  number  can 
be  appointed,  and  they  give  security.  By  the  act  of  1815,  their 
certificates  of  official  acts  are  made  evidence.  The  consequences 
of  the  doctrine  contended  for,  on  the  part  of  the  plaintiff,  would  be 
very  serious  to  the  community. 

Mr.  Sharswood,  in  reply. 

If  the  banks  do  not  receive  compensation  for  the  collection  of 
notes  and  bills,  they  enjoy  some  consideration  at  least,  in  the 


1838.]  OF  PENNSYLVANIA.  Ill 

[Bellemire  v.  United  States  Bank.] 

posit  of  the  money,  which  always  remains  with  them  for  some  time. 
Smedes  v.  Utica  Bank,  20  Johns.  381 ;  6  Cowen  662.  A  notary 
may,  for  certain  purposes,  be  a  public  officer,  as  in  matters  arising 
under  the  law  of  nations,  but  in  respect  to  the  serving  of  notices, 
as  in  this  case,  he  cannot  be  considered  in  any  other  light  than  as 
a  private  agent.  Bills  of  exchange  and  promissory  notes  differ 
materially  in  respect  to  protest.  Giving  notice  is  no  part  of  the 
duty  of  protesting.  The  act  of  1815,  relative  to  certificates  by 
notaries,  does  not  enlarge  their  duties.  In  the  by-laws  of  some  of 
the  banks,  the  notary  is  treated  as  their  officer.  In  the  cases 
which  have  been  cited,  the  duty  was  to  be  performed  by  the  bank 
at  a  distance.  Cochrane  v.  Fairlamb,  2  Maule  &  Selw.  301. 
*It  is  the  custom  to  employ  a  constable  to  make  a  distress  r*-i-ir> 
for  rent,  yet  the  landlord  is  liable  for  his  acts,  though  he  is  •- 
a  public  officer :  Bussy  v,  Donaldson,  4  Dall.  206. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  has  been  ruled  by  this  court,  in  conformity 
to  precedents  cited  in  The  Mechanics'  Bank  v.  Earp,  4  Rawle  384, 
that  a  bank  employed  to  transmit  for  collection,  is  bound  to  con- 
cern itself  with  the  act  of  transmission  alone ;  and  that  its  cor- 
respondent becomes  the  agent  for  subsequent  measures.  It  is 
suggested,  however,  that  a  bank  which  has  undertaken  the  whole 
business  of  collection,  may  be  affected  by  other  considerations ;  but 
though  it  be  the  holder  by  endorsement,  there  is  nothing  peculiar 
in  its  position.  It  is  invested  with  the  apparent  ownership  only  to 
authorize  it  to  present  for  payment ;  and  standing,  in  all  other  re- 
spects on  the  ordinary  footing  of  an  agent,  it  is  sufficient  to  exon- 
erate it  that  it  has  acted  in  good  faith  and,  though  not  to  the  best 
advantage,  according  to  the  regular  and  accustomed  course  of  the 
business.  Thus  in  Russel  v.  Hankey,  6  T.  R.  12,  a  banker  who 
had  given  up  bills  endorsed  to  him  for  collection,  on  receiving  the 
acceptor's  check  which  was  subsequently  dishonored,  was  not 
charged  with  negligence  because  the  transaction  was  not  an  unu- 
sual one.  The  principle  was  carried  out  in  circumstances  less  like 
the  present,  in  Smith  v.  Cadogan,  2  T%  R.  188,  Pitt  v.  Yalden,  2 
Burr.  2061,  and  Moore  v.  Mourgue,  Cowp.  480.  Now  a  bank  is 
compelled  by  the  incorporeal  nature  of  its  essence,  to  act  by  the  in- 
strumentality of  agents ;  and  when  it  employs  its  own  servant, 
with  the  usual  instructions,  it  performs  its  implied  promise  to  use 
ordinary  diligence.  I  lay  the  servant's  official  character  out  of  the 
case.  The  bank  was  bound  to  commit  the  business  to  a  competent 
hand  ;  and  it  is  not  alleged  that  the  notary  was  not  such.  Had  the 
plaintiff  desired  to  have  the  services  of  a  special  agent,  it  would 
have  been  his  business  to  furnish  one.  Omitting  to  do  so,  he  con- 
sented to  let  the  matter  take  its  course  ;  and  the  bank  performed 
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its  duty  by  committing  it  to  the  person  employed  in  its  own  con- 
cerns. Nor  do  I  agree  that  a  bank  is  answerable  for  the  act  of  an 
instrument,  which  is  not  a  part  of  its  organic  machinery,  any  more 
than  a  transmitting  bank  is  answerable  for  the  act  of  its  corres- 
pondent. Though  a  hired  agent  is  not  only  bound  to  a  high  de- 
gree of  diligence  in  his  own  person,  but,  as  was  held  in  Lord 
North's  Case,  2  Dy.  161,  responsible  as  a  surety  for  those  whom 
he  chooses  to  employ  ;  the  agency  in  this  instance,  being  purely 
gratuitous,  is  subject  to  a  different  rule.  What  the  bank  under- 
took to  do,  was  to  put  the  note  into  the  ordinary  channel  of  collec- 
tion ;  and  it  performed  its  undertaking  when,  for  the  purpose  of 
presentation  and  notice,  it  put  it  into  the  hands  of  its  own  notary. 
Nor  does  there  seem  to  have  been  any  default  even  in  him.  Though 
#-iiq-|  the  *gratuitous  acceptance  of  an  agency  is  a  consideration 
'  for  an  implied  undertaking  against  misfeasance,  it  requires 
a  valuable  consideration  to  support  an  action  for  nonfeasance.  It 
appears,  however,  from  Elsey  v.  Gatewood,  5  T.  R.  148,  that  an 
omission  to  finish  a  business  gratuitously  begun,  is  a  positive  mis- 
feasance :  still  the  responsibility  of  an  unpaid  agent  is  so  far  infe- 
rior in  degree,  that  he  is  not  bound  for  ordinary  skill,  nor  liable  for 
any  thing  less  than  gross  negligence.  This  is  distinctly  asserted 
in  the  Charitable  Corporation  v.  Sutton,  2  Atk.  406,  and  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  but  more  emphatically  in  Shiells  v. 
Blackburne,  1  H.  B.  161,  where  a  merchant  who  had  entered,  for 
exportation,  the  goods  of  his  correspondent  together  with  his  own, 
but  both  parcels  by  a  wrong  denomination,  was  not  held  liable  for 
the  seizure  which  ensued,  because  he  had  received  no  reward,  and 
was  not  a  profession,  as  it  was  said,  which  implied  the  possession 
of  peculiar  skill.  But  it  seems  from  the  same  case,  that  though 
actual  mistake  be  excusable,  it  will  be  treated  as  wilful  where  there 
has  been  a  want  of  application  of  skill  actually  or  presumptively 
possessed.  Were  the  action  against  the  notary,  it  might  be  said 
that  as  a  hired  servant,  he  was  bound  to  use  the  utmost  diligence ; 
but  even  he  would  be  excused  if  it  appeared  that,  in  the  absence 
of  specific  instructions,  he  had  pursued  the  usual  course.  Though 
generally,  if  not  universally  employed  on  such  occasions,  the  offi- 
cial character  of  a  notary  extends  only  to  the  protest,  and  not  to  the 
hunting  up  of  the  parties. l  Neither  he,  nor  the  bank,  is  bound 
to  know  any  one  in  the  transaction,  but  the  last  endorser.  He  is 
the  agent  of  the  creditor,  if  not  the  creditor  himself;  and  he  is  the 
person  to  answer  inquiries  as  well  as  to  give  directions.  Now  the 
facts  here,  are,  that  the  notary's  clerk,  having  ineffectually  pre- 
sented the  precursor  of  the  present  note  for  payment,  and  wishing 
to  learn  the  place  of  the  first  endorser's  residence,  called  to  inquire 

1  See  Whart.  415  ;  5  Barr  182;  12  Harris  223. 
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about  it  at  the  store  of  the  last  endorser,  whose  wife,  in  his  absence, 
gave  a  wrong  direction,  in  pursuance  of  which  the  notice  was  left 
at  the  store  of  the  first  endorser's  son.  Did  the  matter  rest  even 
there,  no  one  would  be  answerable  for  it :  the  husband,  however, 
who  had  in  the  course  of  the  same  evening,  been  informed  of  his 
wife's  misdirection,  did  not  think  proper  to  correct  it,  but  suffered 
the  clerk,  who  relied  on  the  accuracy  of  the  former  transaction 
which  had  passed  without  objection  or  dispute,  to  repeat  the  error 
when  the  note  which  replaced  the  former  one,  and  which  is  the 
subject  of  the  present  controversy,  came  to  be  protested.  Who 
was  to  blame  for  that  ?  Though  bound  to  know  the  residence  of 
the  parties,  the  depositor  and  apparent  owner  was  unable  or  indis- 
posed to  furnish  the  proper  information  ;  and  his  own  misfeasance 
was  consequently  the  cause  of  the  loss.  A  notary,  though  bound 
to  possess  a  competent  share  of  skill,  is  not  bound  to  know  the 
residence  of  those  on  whom  he  is  to  call.  Directions  in  respect  to 
it  ought  to  be  left  at  the  bank,  or,  at  the  very  least,  the  *de-  r*i  -M 
positing  endorser  ought  to  be,  at  all  times,  prepared  to  give  •- 
full  and  precise  information  in  respect  to  it.  But  whatever  might 
be  the  remedy  against  the  notary,  it  is  clear  that  to  the  bank  which 
acted  gratuitously  and  according  to  the  usual  practice,  there  is  no 
recourse. 

Judgment  affirmed. 

Cited  by  Counsel,  9  Harris  505.     ||  18  Smith  201.  || 

Cited  by  the  Court,  6  W.  &  S.  508  ;  6  Harris  263  ;  1  Parsons  241.  ||  Where 
a  bank  agreed  with  its  customer  to  collect  a  note  for  7  per  cent.,  the  not 
notifying  him  of  its  inability  to  collect  was  negligence:  Wingate  v.  Bank,  10 
Barr  104,  A  bank  accepting  gratuitously  a  note  for  collection  is  bound  to 
ordinary  care,  and  is  liable  for  its  mistake  in  the  date  of  the  note  whereby 
proper  notice  was  not  given  the  endorser :  Bank  v.  Broomhall,  2  Wright  135. 
As  to  the  duties  of  a  notary  in  reference  to  demand,  see  Vandewater  ».  Wil- 
liamson, 6  W.  N.  C.  350  (C.  P.) || 
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Britton  and  Others  against  Stanley. 

1.  The  plaintiffs  agreed  jointly  to  sell  and  convey  to  the  defendant  all 
their  right,  title  and  interest  in  three  certain  lots  of  ground.     In  an  action 
for  a  breach  of  the  contract,  it  appeared  that  they  were  separately  seised  of 
the  three  lots.     Held,  that  this  was  not  a  sufficient  objection  to  their  recovery 
in  the  action. 

2.  The  plaintiffs,  to  prove  title  in  themselves,  gave  in  evidence  deeds  to 
them  from  A.  about  four  months  and  a  half  before  the  date  of  the  agreement, 
and  proved  that  they  were  in  actual  possession.     They  also  proved  that  they 
placed  the  deeds  in  the  defendant's  possession,  who  kept  them  some  time, 
and  refused  to  return  them,     lltll.  that  the  defendant  had  at  least  waived 
his  right  to  call  for  evidence  of  title  in  A. 

4  WHARTON — 8 
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3.  The  plaintiffs  had  tendered  to  the  defendant  deeds  executed  by  them- 
selves which  contained  erasures.     Held,  that  as  the  erasures  were  proved  on 
the  trial  to  have  been  made  before  execution,  and  the  fact  was  so  stated  on 
the  face  of  the  deeds,  this  was  not  a  sufficient  objection. 

4.  The  deeds  from  A.  to  the  plaintiffs,  which  were  admitted  as  proof  of 
title  in  the  plaintiffs  stated  the  amount  of  the  consideration'  paid  by  the 
plaintiffs  to  A.  Held,  that  this  was  prima  facie  evidence  to  go  to  the  jury  of 
the  value  of  the  property. 

THIS  was  an  action  on  the  case  brought  in  this  court  by  Hall 
Britton,  George  Ridgeley,  and  Aaron  Wilson  against  Jesse  Stanley. 

The  plaintiffs  declared  upon  an  agreement  by  which  the  defendant 
contracted  to  purchase  of  them  three  certain  lots  of  ground  situated 
on  the  north  side  of  Washington  street,  at  the  distance  of  one 
hundred  and  forty-three  feet  east  of  Twelfth  street,  in  the  city  of 
Philadelphia  (describing  them),  for  a  certain  price,  &c.  The  decla- 
ration also  contained  a  count  for  money  paid,  &c. 
*1 1  ^1  *^e  defendant  pleaded  non  assumpsit,  &c. 

'  At  the  trial,  before  Kennedy,  J.,  at  a  Court  of  Nisi  Prius 
held  in  Philadelphia,  on  the  28th  of  April  1835,  the  plaintiffs' 
counsel  having  proved  the  agreement  between  the  parties,  offered 
the  same  in  evidence,  which  was  objected  to  on  the  part  of  the  defend- 
ant, but  admitted  by  the  judge.  The  plaintiffs'  counsel  then,  for 
the  purpose  of  showing  title  in  the  plaintiffs,  produced  a  deed  from 
Freeman  Scott  and  wife  to  Hall  Britton,  for  a  lot  of  ground  on  the 
north  side  of  Washington  street  at  the  distance  of  one  hundred  and 
fifty-three  feet  east  of  Twelfth  street,  containing  fifteen  feet  in 
front.  This  was  objected  to  by  the  defendant's  counsel,  on  the 
ground  of  a  variance  from  the  declaration,  which  described  the  lot 
as  distant  one  hundred  and  forty-three  feet  from  Twelfth  street. 
The  objection  was  overruled  by  the  learned  judge,  and  the  deed 
admitted.  The  plaintiffs'  counsel  then  gave  in  evidence  a  deed 
from  the  same  grantors  to  George  Ridgeley,  and  another  to  Aaron 
Wilson  for  adjoining  lots. 

Parol  evidence  was  then  given  on  both  sides,  which  is  sufficiently 
stated  in  the  charge  of  the  judge,  which  was  in  substance  as  follows  : 

"  This  is.  an  action  brought  by  the  plaintiffs  against  the  defendant, 
to  recover  damages  for  breach  of  an  agreement  alleged  by  them  to 
have  been  made  with  him,  which  is  set  forth  in  their  declaration. 
The  first  question,  then,  which  presents  itself  for  your  considera- 
tion and  decision  is — was  such  an  agreement  made  ?  The  evidence 
adduced  by  the  plaintiffs  of  the  agreement,  is  in  writing,  which 
has  been  proved  by  one  of  the  subscribing  witnesses  thereto,  to 
have  been  signed  and  acknowledged  by  the  plaintiffs  and  the 
defendant,  respectively,  in  his  hearing  and  presence.  The  fact  of 
its  execution  is  not  controverted.  But  several  legal  objections  have 
been  made  by  the  counsel  for  the  defendant  to  the  plaintiffs'  main- 
tenance of  this  action,  upon  which  the  direction  of  the  court  has 
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been  requested.  Among  them,  the  first  is,  that  the  seisin  of  the 
plaintiffs,  as  set  forth  in  their  declaration,  is  not  supported  by  the 
terms  of  the  agreement  given  in  evidence  by  them :  but  on 
the  contrary  is  incompatible  with,  and  of  a  nature  quite  different 
from  that  which  they  undertake  to  sell  and  convey  to  the  defend- 
ant. I  do  not  consider  this  objection  valid :  because  the  precise 
nature  and  extent  of  the  interest  and  estate  that  each  of  the  plain- 
tiffs had  in  the  ground  sold,  at  the  time  of  the  agreement,  is  not 
set  out  in  terms  by  it;  that  is,  it  is  not  mentioned  specifically 
therein,  whether  it  was  a  joint  or  several  interest,  or  interest  that 
each  had  in  distinct  and  different  parts  of  ground,  but  when  taken 
collectively  embraced  the  whole  of  it ;  it  is  set  forth  in  general 
terms  merely,  that  they  hereby  agree  to  sell  and  convey  all  their 
right,  title  and  interest  in  and  to  the  ground  '"therein  r*iifi 
described.  I  therefore  think,  although  the  covenant  on  the  *• 
part  of  the  plaintiffs  to  sell  and  convey,  is  joint  and  not  several, 
yet  that  it  embraced  all  the  interest  and  estate  which  they  held 
either  jointly  or  severally  in  the  ground,  as  also  all  interest  that 
either  of  them  had  to  any  and  every  part  and  parcel  thereof.  Now 
if  the  plaintiffs  had  made  it  appear  by  their  declaration,  that  in 
reality  they  had  no  right  or  interest  whatever  in  the  ground,  or 
such  as  did  not  cover  in  some  way  the  whole  of  what  they  agreed 
to  sell  and  convey  to  the  defendant,  this  might  not  have  accorded 
well  with  this  agreement,  and  might  have  been  an  insuperable 
objection  to  their  recovery ;  but  so  far  from  making  this  appear, 
they  have,  by  way  of  recital,  shown  a  seisin  in  fee,  which  each  of 
them  had  exclusively,  in  his  own  separate  right,  to  different  parts 
of  the  ground,  which  taken  collectively,  show  that  they  were  the 
owners  of  the  whole  of  it ;  in  other  words,  that  each  of  them 
owned  separately  fifteen  feet  of  the  ground  in  front,  different  from 
that  owned  by  each  of  the  other  two,  extending  back  the  whole  dis- 
tance mentioned  in  the  agreement,  and  thus  embracing  the  whole 
of  the  ground  described  therein  as  the  subject-matter  of  it.  This, 
it  appears  to  me,  is  not  inconsistent  with  the  agreement  given  in 
evidence  by  the  plaintiffs;  and  if  true,  enabled  them  to  give  to  the 
defendant  all  that  he  had  by  the  terms  of  the  agreement  a  right  to 
require. 

"  The  second  objection  is,  that  it  has  not  been  shown  that  Freeman 
Scott,  under  whom  the  plaintiffs  claim  title  to  the  ground  in  ques- 
tion, by  virtue  of  their  several  deeds  of  conveyance  given  in  evi- 
dence, and  made  by  him  and  his  wife  to  them  respectively,  had  any 
estate  in  the  ground  to  pass  or  convey  thereby.  These  deeds  of 
conveyance  appear  to  have  been  executed  on  the  14th  of  April 
1832,  about  four  and  a  half  months  before  the  agreement  given  in 
evidence,  was  made  between  the  parties  to  this  action.  It  further 
appears  from  the  evidence,  that  the  plaintiffs  were  in  actual  posses- 
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sion  and  seisin  of  the  ground,  before  and  at  the  time  of  making  the 
agreement — improving  it  as  the  respective  owners  thereof;  and 
that  immediately  after  the  execution  of  the  agreement,  they,  at  the 
request  of  the  defendant,  delivered  over  to  him  their  deeds  from 
Scott,  to  enable  him,  as  he  said,  to  get  deeds  drawn  to  be  executed 
by  them  to  him.  And  although  the  plaintiffs  had  several  inter- 
views with  the  defendant,  after  that  he  was  to  have  had  the  deeds 
drawn,  in  which  they  urged  and  pressed  him  either  to  have  it  done 
immediately,  or  to  return  them  their  deeds,  yet  it  does  not  appear 
that  he  ever  once  objected  that  the  plaintiffs  derived  no  title  to  the 
ground  under  their  deeds  from  Scott.  He  never  appears  to  have 
expressed  or  entertained  any  distrust  of  the  kind.  On  the  contrary, 
when  he  had  failed  to  get  deeds  drawn  for  the  plaintiffs  to  execute 
to  him,  according  to  his  promise,  and  they  insisted  upon  his  giving 
back  to  them  the  deeds  from  Scott,  he  told  them  that  they  should 
never  have  either  the  deeds  or  the  ground  again.  Under  all  these 
*1171  circums^ances»  taken  together,  *it  appears  tome  that  if  the 
'  defendant  by  his  conduct  has  not  admitted  that  Scott  had  a 
good  title  to  the  ground  at  the  time  he  conveyed  it  to  the  plaintiffs, 
he  has  at  least  waived  all  right  to  make  the  objection  at  this  late 
period,  without  first  giving  some  evidence  tending  to  prove  that  the 
fact  was  so. 

"  The  third  objection  is,  that  the  plaintiffs  were  bound  to  tender 
a  deed  or  deeds  of  conveyance,  executed  in  due  form  by  them  to 
the  defendant  for  the  ground,  before  the  commencement  of  this 
action :  and  that  without  having  done  this,  they  cannot  recover. 
If  it  be  true,  as  has  been  testified  by  some  of  the  witnesses,  that 
the  defendant  undertook  to  get  the  deeds  drawn  himself,  which  the 
plaintiffs  were  to  make  to  him  in  conformity  to  their  agreement ; 
and  that  upon  failing  to  do  this  within  the  time  he  promised,  he 
refused  to  return  them  their  deeds  of  conveyance  from  Scott,  that 
they  might  get  such  deeds  drawn  themselves  and  executed  to  him 
for  the  ground,  declaring  also,  at  the  same  time,  that  he  would  not 
accept  of  any  deeds  that  they  would  get  drawn,  I  am  inclined  to 
think  that  it  does  not  lie  in  the  mouth  of  the  defendant  now  to 
object  that  such  deeds  were  not  made  and  tendered  to  him  by  the 
plaintiffs,  before  the  commencement  of  this  action — for  these  things 
being  so  he  may  well  be  considered  as  having  prevented  it ;  and  if 
so.  ought  not  to  be  permitted  to  take  advantage  of  it. 

"  But  according  to  the  evidence,  the  plaintiffs  did  sign  and  seal 
deeds,  conveying  in  fee  simple  to  the  defendant  their  respective 
portions  of  the  ground,  accordingly  as  it  had  been  conveyed  to  them 
separately  by  Freeman  Scott  and  his  wife ;  and  after  having  done 
so,  offered  to  deliver  them  to  the  defendant,  but  he  refused  to 
receive  them. 

"  And  these  deeds  or  instruments  of  writing  are  made  the  ground 
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of  a  fourth  objection,  which  is,  that  the  defendant  was  not  bound 
to  accept  of  them,  because  they  appear  from  their  face  to  have  been 
written  in  part  upon  erasures.  I  must  confess  that  I  am  unable  to 
perceive  any  good  ground  for  this  objection :  because  it  would  seem 
from  the  evidence  of  the  scrivener,  that  they  are  in  this  respect  as 
they  came  from  his  hands ;  and  besides,  the  defendant  being  a 
party  to  them,  knew  that  they  could  not  become  deeds  until  they 
were  delivered  to  him  as  such,  and  he  accepted  of  them ;  and  that 
although  alterations  might  have  been  made  in  them  after  the  sign- 
ing and  sealing  thereof,  yet  the  delivery  being  made  after  such 
alteration  by  the  grantors,  and  being  too  the  consummation  of  the 
execution  of  the  deeds,  made  all  good.  But,  in  this  case,  it  does 
not  appear  that  any  alterations  were  made  after  the  signing  and 
sealing  of  the  instruments ;  nor  does  it  appear  that  the  defendant 
refused  to  receive  them  on  this  account. 

"  It  seems,  however,  from  the  evidence,  that  an  objection  of  some 
kind  was  made  by  the  defendant,  when  the  deeds  were  offered  to 
him  by  the  plaintiffs ;  but  what  it  was,  has  not  been  distinctly 
shown.  *It  would  rather  appear  from  what  has  been  testi-  r*-i-io 
fied  to  by  Mordecai  Wilson,  a  witness  for  the  plaintiffs,  and  ^ 
again  by  Mark  M.  Reeve,  a  witness  for  the  defendant,  that  the  deeds 
must  have  been  offered  twice  to  the  defendant ;  because  neither  of 
these  witnesses  can  recollect  that  any  other  person  was  present  at 
the  time  he  saw  the  offer  made,  except  the  parties  and  himself. 
Wilson  says  that  the  defendant,  upon  looking  at  the  deeds,  when 
offered  to  him,  made  some  objection  to  the  form  of  them,  which  the 
witness  cannot  now  recollect,  but  that  was  all :  and  that  the  defend- 
ant also  said  that  he  would  not  have  taken  them  if  they  had  been 
right,  nor  any  deeds  that  the  plaintiffs  could  have  had  drawn,  and 
that  he  had  told  them  so  before.  Reeve  says  that  three  colored 
men  tendered  deeds  to  the  defendant  for  the  ground,  lying  where 
the  ground  in  question  is  situate,  as  they  said,  and  he  thinks  they 
said  that  they  made  the  tender  by  the  direction  of  Mr.  Ingersoll ; 
that  the  defendant  refused  to  receive  the  deeds  :  first,  because  the 
colored  men  had  not  complied  with  their  contract ;  and  again, 
because  the  deeds  were  not  correct.  The  witness  also  says  that  the 
defendant  mentioned  wherein  the  deeds  were  not  correct,  and  like- 
wise in  what  particular  the  colored  men  had  failed  to  comply  with 
their  contract,  but  he  cannot  recollect  either.  He  however  says, 
that  when  the  defendant  stated  wherein  it  was  that  they  had  not 
fulfilled  their  contract,  one  of  them  said  that  they  would  be  enabled 
to  comply  with  their  contract  as  soon  as  he  would  fulfil  his,  to  which 
the  defendant  said  that  was  not  their  bargain — that  he  was  to  have 
the  property  clear  of  all  incumbrances. 

"  And  here,  from  the  evidence  of  Reeve,  who  is  a  brother-in-law 
of  the  defendant,  a  fifth  objection  is  raised  against  the  plaintiffs' 
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recovering.  If  the  property  was  really  encumbered  at  the  time 
the  deeds  were  offered  to  the  defendant,  he  was  bound  to  accept  of 
them,  and  the  plaintiffs  would  not  be  entitled  to  recover  in  this 
action.  But  there  is  not  even  the  shadow  of  evidence  going  to  show 
that  the  property  was  incumbered  at  this  time,  or  indeed  at  any 
other,  unless  it  be  that  of  Mark  M.  Reeve,  which  is  altogether  of 
too  loose  and  unsatisfactory  a  character  to  be  relied  on  for  such 
purpose.  If  any  incumbrance  existed  against  the  property,  it  must 
be  susceptible  of  other  and  better  evidence  within  the  power  of  the 
defendant  to  adduce,  from  which  it  would  appear  what  it  was,  that 
it  might  be  judged  of,  and  the  plaintiffs  afforded  an  opportunity 
to  repel  it,  if  within  their  power.  But,  instead  of  adducing  such 
oth^r  evidence  to  show  that  any  incumbrance  existed  against  the 
property,  the  defendant  has  not  even  dared  to  say  what  the  incum- 
brance was,  or  to  give  it  a  name.  In  the  absence  of  all  evidence 
showing  what  this  pretended  incumbrance  was,  and  the  nature  of  it, 
there  is  every  reason  to  conclude  that  none  existed.  It  is  easy  to 
perceive,  that  if  such  loose  and  vague  testimony  as  the  defendant 
*-.  i  Q-.  has  given  in  this  *case  were  to  be  held  sufficient  to  establish 
incumbrances,  without  showing  what  they  were,  of  what 
they  consisted,  where  they  were  to  be  found,  or  any  thing  whatever 
about  them — plaintiffs,  however  good  their  claims  might  be,  must 
ever  be  defeated  ;  because  without  knowing,  or  at  least,  being  told  by 
the  defendants  what  the  incumbrances  were,  it  would  be  extremely 
difficult,  if  not  utterly  impossible,  to  adduce  repelling  testimony. 
It  would  be  worse  than  to  fight  or  to  contend  against  shadows. 

;'  A  sixth  objection  raised  to  the  plaintiffs'  maintaining  this 
action  is,  that  they  have  not  shown  that  they,  prior  to  the  com- 
mencement of  it,  made  the  defendant  acquainted  with  the  cost  of 
the  work  and  materials  employed  in  the  commencement  of  buildings 
on  the  property,  which,  by  the  terms  of  the  agreement,  were  to  be 
paid  for  by  the  defendant,  in  addition  to  the  $2350  which  he  was 
to  pay  for  the  ground  alone.  This  work  and  these  materials  were 
only  to  be  paid  for,  in  case  the  defendant  paid  them  for  their  ground, 
and  entitled  himself  to  claim  it ;  they  did  not  desire  to  be  paid  for 
the  work  and  materials,  without  first  being  paid  for  the  ground ; 
and  until  they  should  discover  that  he  was  willing  and  about  to  pay 
them  for  the  latter,  it  was  unnecessary  to  present  him  with  the  price 
or  cost  of  the  former.  Besides,  they  had  a  right,  if  they  pleased, 
to  waive  payment  of  the  cost  of  the  work  and  materials  altogether  : 
and  as  they  claim  nothing  in  this  action,  for  and  on  account  of 
them,  it  is  no  objection  to  their  claim  for  damages  sustained  by 
them,  because  the  defendant  did  not  pay  them  the  price  of  the 
ground,  and  accept  of  their  conveyances  for  it. 

"  The  seventh  and  last  objection  is,  that  the  agreement  upon 
which  this  action  was  founded,  was  annulled  and  rescinded  by 
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another  agreement  made  between  the  parties  before  its  institution. 
Of  this  latter  agreement,  however,  I  think  there  has  been  no  evi- 
dence given,  that  would  warrant  or  justify  your  finding  that  it 
was  so. 

"  Having  noticed  the  several  objections  made  by  the  counsel  for 
the  defendant  against  the  fight  of  the  plaintiffs  to  maintain  this 
action,  it  only  remains  to  say  a  few  words  on  the  subject  of  the 
damages  in  case  you  should  give  a  verdict  for  the  plaintiffs.  If  you 
should  be  of  opinion  that  the  plaintiffs  were  ready  and  willing  to 
perform  their  agreement  with  the  defendant,  according  to  the  tenor 
and  effect  of  it,  and  that  they  offered  to  do  so,  but  that  he  failed  to 
perform  his  part  of  the  same,  and  prevented  the  plaintiffs  from  ful- 
fulling  the  agreement  on  their  part,  the  defendant  ought  to  pay 
such  damages  to  them  as  they  have  sustained  by  his  non- perform- 
ance of  the  agreement.  It  appears  from  the  deeds  of  conveyance 
made  by  Scott  and  wife  to  the  plaintiffs,  about  four  and  a  half 
months  before  they  made  the  contract  for  the  sale  of  the  property 
to  the  defendant,  that  they  paid  Scott  twelve  hundred  and  seventy- 
five  dollars  for  it.  This  I  think  may  be  considered  prima  facie 
evidence  of  the  fair  value  of  it  at  the  time  they  bought :  and  in  the 


absence  of   testimony   showing  *the  contrary,  it  may  be 
presumed  that  the  value  of  it  was  not  much  changed  by  the 
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lapse  of  the  four  and  a  half  months.  If  this  be  so,  the  difference 
between  twelve  hundred  and  seventy-five  dollars  and  two  thousand 
three  hundred  and  fifty  dollars,  would  seem  to  be  a  portion  of  the 
damages  sustained  by  the  plaintiffs.  For  it  is  clear  if  he  had  paid 
them  this  latter  sum  as  he  undertook  to  do,  the  property  would 
have  been  worth  that  much  to  them.  It  is  true  that  it  does  appear 
from  the  declarations  of  the  defendant,  and  from  the  opinion  of 
some  of  the  witnesses,  at  least  one,  that  he  agreed  to  give  an  extrav- 
agant price  for  the  property  ;  much  more  than  it  was  worth  perhaps 
to  any  body  else,  or  than  it  Avould  have  been  to  himself,  had  he  not 
had  other  property  adjoining  or  in  the  immediate  vicinity  of  it ; 
but  if  you  believe  the  evidence,  it  was  a  bargain  of  his  own  seeking 
entirely,  and  made  in  the  most  perfect  fairness  on  the  part  of  the 
plaintiffs.  It  is  also  alleged  that  the  plaintiffs  sustained  damages 
by  quitting  the  buildings  which  they  had  commenced  putting  up  on 
the  property,  and  by  discharging  the  workmen  employed  for  that 
purpose  by  them,  in  consequence  of  their  agreement  to  sell  the 
property  to  the  defendant ;  that  after  they  discovered  that  the 
defendant  was  unwilling  to  pay  for  the  property  as  he  had  agreed, 
they  were  unable  to  resume  the  building  of  the  houses  that  autumn 
again,  and  were  compelled  to  defer  it  until  the  spring  following, 
when  they  had  to  pay  more  for  bricks  for  erecting  the  houses  than 
they  would  have  been  obliged  to  have  paid  in  the  fall ;  and  were 
likewise  prevented  from  getting  their  houses  finished  in  the  course 
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of  the  same  autumn  after  they  agreed  to  sell  to  the  defendant,  as 
they  would  have  done  had  he  not  agreed  to  buy  of  them.  So  far 
as  the  evidence  goes  to  show  that  damages  were  actually  sustained 
on  this  account,  it  is  right  for  you  to  allow  them. 

"  I  am  particularly  requested  to  instruct  you  whether  the  deeds 
.  given  in  evidence  from  Scott  and  wife  to  the  plaintiffs,  can  be  con- 
sidered evidence  at  all  in  this  case,  of  the  value  of  the  property. 
These  deeds  having  been  fairly  made  for  aught  that  appears  to  the 
contrary,  and  having  been  duly  acknowledged  and  authenticated, 
according  to  the  recording  acts,  are  prima  facie  evidence,  not 
merely  of  the  property  therein  described  being  conveyed  by  Scott 
and  wife  to  the  plaintiffs,  but  of  the  prices  also  for  which  it  was 
sold  at  that  time  ;  and  the  prices  or  consideration  therein  men- 
tioned. I  therefore  consider  them  prima  facie  evidence  of  the  value 
of  the  property  so  sold  at  the  date  of  these  conveyances.  I  have 
always  supposed  that  the  price  given  for  property  on  a  private  and 
voluntary  sale  was  at  least  some  evidence  of  its  value." 

The  jury  found  a  verdict  for   the   plaintiffs.      The    defendant 
moved  for  a  new  trial,  and  assigned  the  following  reasons. 

1.  The  learned  judge  who  tried   the  cause  erred  in  admitting 
*-,  9-. -i   in  *evidence  (under   the    narr.  in   this  case),  the  written 

•"  contract  of  the  31st  of  August  1832,  which  varies  from  the 
agreement  set  forth  in  the  narr.,  both  in  the  description  of  the  land 
and  of  the  title  to  it. 

2.  The  learned  judge  erred  in  admitting  in  evidence  (under  the 
narr.),  a  deed  from  Freeman  Scott  and  wife  to  Hall  Britton,  dated 
April  14th,  1832,  purporting  to  convey  a  lot  153  feet  east  of 
Twelfth  street ;  the  lot  described  in  the  narr.  being  143  feet  east 
of  Twelfth  street. 

3.  The  learned  judge  erred  in  charging  the  jury  that  by  the 
agreement  of  the  31st  August  1832,  the  plaintiffs  agreed  to  sell 
only  such  interest  as  they  had  in  the  lands  mentioned,  whatever 
that  might  be,  and  that  the  fact  that  each  one  of  the  plaintiffs  had 
but  a  several  interest  in  a  distinct  portion  of  the  said  land,  and  that 
they  had  no  joint  or  common  interest,  at  any  time,  in  the  whole 
land,  formed  no  objection  to  their  recovery  in  this  action. 

4.  The  learned  judge  erred  in  charging  the  jury  that  the  deeds 
from  Freeman  Scott  and  wife  to  the  respective  plaintiffs,  dated  14th 
April  1832,  were  sufficient  evidence  of  the  plaintiff's  title  to  the 
lands  in  question,  and  that  inasmuch  as  it  was  proved  that  the  said 
deeds  had  been  for  some  time  in  the  defendant's  possession,  and  it 
might  be  presumed  that  he  had  examined  them,  and  as  it  was  not 
proved  that  he  had  made  any  objection  to  the  title,  and  he  did  not 
attempt  to  impeach  it  by  evidence,  it  was  fair  to  presume  that  he 
agreed  to  take  deeds  from  the  plaintiffs  under  Freeman  Scott's  title. 

5.  The  learned  judge  erred  in  charging  the  jury  that,  as  it 
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appeared  in  evidence,  that  the  defendant  had  at  one  time  under- 
taken to  have  the  deeds  drawn  by  his  own  scrivener,  the  plaintiffs 
were  not  bound  to  tender  him  deeds  for  the  land  in  question,  before 
bringing  this  action. 

6.  The  learned  judge  erred  in  charging  the  jury  that  the  era- 
sures on  the  face  of  the  deeds,  tendered  to  the  defendant  by  the 
plaintiffs,  did    not  constitute  a  sufficient  objection  to  justify  the 
defendant  in  refusing  to  accept  the  said  deeds. 

7.  The  learned  judge  erred  in  charging  the  jury  that,  under  the 
narr.  in  this  case,  it  was  not  necessary  for  the  plaintiffs  to  prove 
that  the  defendant  ever  had  notice  of  the  value  of  the  work  done 
and  materials  which  were  on  the  ground  at  the  time  of  making  the 
contract,  as  averred  in  the  narr. 

8.  The  learned  judge  erred  in  charging  the  jury  that  there  was 
no  evidence  that  the  contract  had  been  annulled  by  the  parties  ; 
and  that  if  it  had  been  annulled  there  ought  to  have  been  a  release 
by  the  plaintiffs  to  the  defendant,  and  that  release  ought  to  have 
been  produced  and  given  in  evidence. 

*9.  The  learned  judge  erred  in  charging  the  jury  that   r*-!^ 
there   was   n/>t    sufficient    evidence   of    the   existence    of 
an  encumbrance  on  the  land  agreed  to  be  sold  by  the  plaintiffs. 

10.  The  learned  judge  erred  in  charging  the  jury  that  the  recital 
of  the  consideration  in  the  deeds  from  Freeman  Scott  and  wife  to 
the  plaintiffs,  dated  14th  April  1882,  was  prima  facie  evidence 
against  the  defendant,  both  of  the  price  and  value  of  the  lands  in 
question. 

11.  The  learned  judge  erred  in  charging  the  jury,  that  if  they 
believe  that  the  lands  mentioned  in  the  contract  of  31st  August 
1832,  were   in  reality  worth  only  $1275,  at   the  time  when  the 
defendant  agreed  to  pay  $2350  for  them,  the  jury  ought  to  give 
the  difference  between  the  sums,  in  damages. 

12.  The  learned  judge  erred  in  refusing  to  charge  the  jury  that 
it  lay  upon  the  plaintiffs  to  prove  the  damages  which  they  had  sus- 
tained, and  that  in   the  absence  of  such  proof  the  jury  ought  to 
give  nominal  damages  only. 

13.  The  charge  of  the  learned  judge  was  against  law. 

14.  The  verdict  of  the  jury  was  against  the  evidence. 

15.  The  damages  are  excessive. 

Mr.  Meredith,  in  support  of  the  motion. 

1.  There  was  a  substantial  variance  between  the  averments  in 
the  declaration,  and  the  evidence  offered  by  the  plaintiff,  both  in 
respect  to  the  description  of  the  land,  and  of  the  title  to  it.  Upon 
this  point  were  cited  Dunbar  v.  Jumper,  2  Yeates  74  ;  Umbehocker 
v.  Russell,  Id.  339 ;  Evert  v.  Barr,  4  Id.  99 ;  Stevens  v.  Barr,  7 
S.  &  R.  505  ;  Jordan  v.  Cooper,  3  Id.  564 ;  Church  v.  Fetterow, 
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2  P.  &  W.  301  ;  Funk  v.  Arnold,  3  Yeates  428  ;  Snell  v.  Moses, 

1  Johns.  Rep.  98;    Selwyn's  N.  P.  93;    Stephens  on  Pleadin^ 
107,  8. 

2.  Another  question  is,  whether  if  a  man  deals  with  three  indi- 
viduals for  a  joint  sale  by  them  of  three  lots,  it  is  competent  for 
them  to  put  him  off  with  a  separate  conveyance  by  each,  of  distinct 
lots,  apportioning  the  consideration.     The  contract  in  this  case  was 
a  joint  one,  for  three  lots.     The  declaration  avers  a  separate  seisin. 
Even  if  they  were  separately  seised,  the  defendant  was  entitled  to 
a  joint  deed,  with  joint  covenants  of  warranty  as  to  the  whole. 
He  may  have  relied  on  the  personal  ability  or  integrity  of  one  as  to 
the  whole  land.     The  cases  show  that  the  parties  are  held  to  great 
strictness  in  such  contracts  :  Mason  v.  Corder,  7  Taunt.  9 ;  s.  C.  2 
Eng.  Com.  Law.  Rep.  7  ;  Cane  v.  Baldwin,  1  Starkie  65  ;  s.  c.  2 
Eng.   Com.  Law  Rep.  297  ;    Faulkner  v.  Eddy,  1    Binn.   190  ; 
Peters  v.  Coudron,  2  S.  &  R.  83. 

3.  The  plaintiffs  showed  no  title  other  than  the  deed  from  Free- 
*1231   man  *^cott-     ^  was  necessary  for  them  to  prove  title  in 

^  Scott.  It  is  settled  that  some  title  must  be  shown  in  a 
grantor  before  a  deed  from  him  can  be  read  in  evidence.  Hoak  v. 
Long,  10  S.  &  R.  1 ;  Kennedy  v.  Skeer,  3  Watts  95.  A  vendee 
has  a  right  to  object  to  the  title  unless  possession  and  keeping  the 
abstract  imply  a  waiver.  Mere  possession  of  a  lot  is  not  sufficient 
to  entitle  a  vendor  to  recover  on  such  a  contract.  Here  the  deed 
from  Scott  must  be  put  out  of  the  question  ;  Phillips  v.  Fielding, 

2  H.  Bl.  123  ;  Duke  of  St.  Albans  v.  Shore,  1  H.  Black.  270  ; 
Luxton  v.  Robinson,  Doug.  620  ;  Sugden  on  Vendors,  ch.  7.     A 
defendant  may  waive  tender  of  deeds  ;  but  by  refusing  to  carry  out 
the  contract  he  does  not  waive  the  evidence  of  title.     The  plaintiffs 
averred  title  in  the  declaration,  and  were  bound  to  prove  it.     It  is 
no  answer  to  say,  that  we  ought  to  have  pointed  out  defects.     We 
had  no  knowledge  of  the  title ;    and  the  o'nus  lies  on  the  other 
party. 

4.  There  were  material  erasures  on  the  face  of  the  deeds  ten- 
dered.    The  learned  judge  said  on  the  trial  that  they  were  not 
important,  because  the  scrivener  proved  that  they  were  made  before 
delivery  ;  but  is  a  purchaser  bound  to  take  a  deed  which  imposes 
on  him  the  necessity  of  producing  parol  evidence  on  every  occasion 
to  prove  this  fact  ?     The  general  and  immutable  rule  is,  that  an 
erasure  will  be  presumed  to  have  been  made  after  delivery  :  Morris 
v.  Vanderen,  1  Dall.  67 ;  Moore  v.  Bickham,  4  Binn.  1 ;  Cook  v. 
Calloway,  1  Esp.  116  ;  Richards  v.  Barton,  Id.  268. 

5.  The  recital  in  the  deeds  from   Scott  to  the  plaintiffs  of  the 
amount  of  the  consideration  paid  by  them  ought  not  to  have  been 
admitted.     It  is  well  settled  that  recitals  are  not  evidence  against 
third  persons  :  Penrose  v.  Griffith,  4  Binn.  231 ;  Garwood  v.  Den- 
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nis,  Id.  327  ;  Morris  v.  Vanderen,  1  Dall.  67 ;  Pipher  v.  Lodge, 
16  S.  &  R.  522.  The  proper  proof  of  the  fact  was  the  oath  of 
Scott  himself.  It  is  very  common  to  overstate  the  amount  of  the 
consideration  in  a  deed. 

Mr.  J.  R.  Ingersoll,  for  the  plaintiffs. 

The  declaration  described  the  contract  accurately  in  all  respects 
excepting  the  distance  from  Twelfth  street.  The  evidence  showed 
clearly  that  this  was  an  attempt  at  a  fraud  on  the  part  of  the 
defendant,  who  got  possession  of  the  plaintiffs'  deeds,  and  set  them 
at  defiance  ;  and  the  case  was  so  treated  by  the  learned  judge. 

1.  There  was  no  substantial  variance ;  Large  v.  Penn,  6  S.  &  R. 
488.    In  the  case  of  Stevens  v.  Graham,  there  was  an  alteration  of 
a  note  after  it  was  complete,  which  was  held  to  vitiate  it.     Where 
there  are  several  points  of  resemblance,  and  one  only  in  which  there 
is  an  apparent  variance,  the  question  of  identity  is  for  the  jury  : 
Commercial  Bank  v.  Clapier,  3  Rawle  335. 

2.  There  was  no  stipulation  in  the  contract  that  there  should  be 
a  joint  conveyance.     The  contract  was  drawn  by  the  defendant, 
and  *was  very  loose  nnd  informal.     This  was  an  entire  con- 

tract  which  they  offered  to  fulfil ;  but  the  defendant  refused 
to  take  any  title  at  all. 

3.  The  deed  from  Freeman  Scott,  recited  that  it  was  part  of  a 
large  lot  which  Elihu  Chauncey  and  others  conveyed  to  Scott  by  a 
deed  duly  recorded.     The  prior  deeds  of  course  remained  with  the 
grantor,   but  there  was  a  sufficient  reference  to  the  record.      In 
Ward  v.  Fuller,  15  Pick.  185,  188,  it  is  said,  that  in  the  absence 
of  other  evidence,  a  deed  duly  executed  and  recorded,  vests  a  title 
in  the  grantee.     There  was  no  suggestion  on  the  part  of  the  defend- 
ant of  a  defective  title.     The  authorities  cited  on  the  other  side  are 
all  cases  of  a  collateral  title. 

4.  The  deed  showed  on  its  face  that  the  erasure  was  made  before 
execution.     The  usual  memorandum  was  made  to  this  effect ;  and 
this  would  always  be  evidence  without  calling  upon  the  scrivener  to 
give  parol  evidence.    Marshall  v.  Gougler,  10  S.  &  R.  164- ;  Heffel- 
finger  v.  Shutz,  16  Id.  44. 

5.  The  recitals  in  the  deeds  from  Scott  to  the  plaintiffs,  were 
admitted    merely  as   prima   facie  evidence,  which    the   defendant 
might  have  contradicted  if  he  had  thought  proper.     Recitals  in 
deeds  have  often  been  admitted  against  third  persons.     The  deeds 
from  Scott  were  evidence  for  the  purpose  of  showing  title  in  the 
plaintiffs ;  and  all  parts  of  them  were  necessarily  before  the  jury. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J.  — Upon  very  full  and  deliberate  consideration,  I  can 
discover  no  reason  for  changing  the  opinion  which  I  expressed  and 
delivered  to  the  jury,  at  the  trial  of  this  cause,  on  the  several  points 
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raised  by  the  counsel  for  the  defendant.  The  court  in  bane  also 
approve  of  it ;  and  see  no  ground  for  granting  a  new  trial.  The 
reasons  for  a  new  trial  being  filed  by  the  counsel,  before  he  became 
possessed  of  the  charge,  as  reduced  to  writing  and  delivered  to  the 
jury,  will  account  for  some  of  them,  as  it  will  be  seen,  not  being 
sustained  by  any  thing  contained  in  the  charge.  It  is  not  deemed 
requisite  to  add  any  thing  here  in  further  support  of  the  principles 
and  reasoning  laid  down  and  used  therein  to  the  jury.  It  may, 
however,  be  observed,  that  the  action  was  not  brought  with  a  view 
to  enforce  a  specific  performance  of  the  contract ;  but  for  the  recov- 
ery merely,  of  such  damages  as  the  plaintiffs  had  sustained  by 
reason  of  the  defendant's  wilful  refusal  to  carry  it  into  effect ;  and 
this  was  all  that  was  claimed  on  the  trial  of  the  cause.  It  appeared 
by  the  evidence  given  on  the  part  of  the  plaintiffs,  which  was  in  no 
way  contradicted,  and  could  not  therefore  be  well  controverted,  that 
that  the  defendant  had  not  only  refused  to  pay  the  purchase-money, 
but  had  positively  discharged  the  plaintiffs  from  making  him  a  title 
*1951  or  ^ee(^s  °f  conveyance,  for  the  lots  mentioned  in  *the 
-"  agreement.  The  plaintiffs,  however,  notwithstanding  such 
discharge,  in  order,  as  it  would  seem,  that  there  should  not  be  the 
least  color  or  pretence  for  charging  them  with  any  default,  in  not 
being  willing  to  perform  their  part  of  the  contract,  prepared  and 
executed  deeds  of  conveyance  at  their  own  expense,  conveying  the 
lots  in  fee  simple  to  the  defendant,  which  they  tendered  to  him  ; 
but  he,  after  making  some  objections  to  them,  not  recollected  by 
the  witnesses,  refused  to  accept ;  and  concluded  his  refusal,  by 
reminding  the  plaintiff's  that  he  had  before  told  them,  that  he  would 
not  accept  of  any  deeds  which  they  would  get  drawn.  The  plain- 
tiffs, after  this,  being  content  to  retain  their  lots,  and  to  receive  a 
compensation  merely  for  the  loss  which  they  had  sustained  by 
reason  of  the  defendant's  having,  rather  perversely,  as  it  would  seem 
from  the  evidence,  refused  to  comply  with  his  contract,  instituted 
this  action,  for  the  purpose  of  recovering  such  compensation  ;  and 
the  defendant  having  discharged  the  plaintiffs  from  making  to  him 
a  conveyance,  could  not  afterwards  set  up,  on  the  trial  of  the  cause, 
their  not  having  done  so,  at  a  defence  to  such  recovery.  Even  had 
the  plaintiff's  claimed  here  the  whole  purchase-money,  the  tender 
of  a  conveyance,  after  the  defendant's  discharging  the  plaintiffs 
from  making  it,  would  not  seem  to  have  been  requisite,  according 
to  the  principle  decided  in  Jones  v.  Barkley,  Doug.  684  ;  Sugden's 
Law  of  Vend.  245.  6. 

Indeed,  we  are  satisfied,  that  the  merits  of  the  case,  as  disclosed 
by  the  evidence,  have  been  fully  met  and  answered  by  the  verdict 
of  the  jury.  The  rule  for  a  new  trial  is  therefore  discharged,  and 
judgment  entered  upon  the  verdict.  Rule  discharged. 

||  Where  vendor  covenants  to  make  a  lawful  deed  and  sues  for  the  purchase- 
money,  a  condition  precedent  to  recovery  is  the  production  of  his  title  to  the 
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vendee  with  an  offer  to  execute  a  deed :  Dearth  v.  Williamson,  2  S.  &  R. 
49S.  Where  the  covenant  was  to  convey  by  deed  in  fee  and  clear  of  encum- 
brances, field,  a  tender  of  a  deed  in  fee  simple  without  tendering  the  whole 
chain  of  title  was  sufficient  in  covenant  for  the  purchase-money,  when  defend- 
ants' pleas  did  not  deny  the  plaintiff's  title  :  Espy  v.  Andrews,  2  Harris  308. 
The  vendor  need  not  furnish  an  abstract  of  title ;  and  as  to  expenses,  see  Frow- 
hert's  Estate,  6  W.  N.  C.  239  (C.  P.)  In  covenant  for  the  purchase-money, 
the  vendor  must  tender  the  deed  before  suit  brought ;  contra,  when  he  brings 
ejectment  on  bis  legal  title :  Lauer  »,  Lee,  6  Wright  165 ;  Smith  v.  Webster, 
2  Watts  478;  Devling  v.  Williamson,  9  Id.  311.  A  deed  containing  an 
erasure  not  noted  in  the  attestation  clause  would  not  be  a  good  tender : 
Markly  ».  Swartzlander,  8  W.  &  S.  172.  The  person  relying  on  an  to  him 
advantageously  altered  writing  has  the  burden  of  proving  its  existence  before 
delivery ;  if  the  alteration  is  noted  in  the  attestation,  that  is  sufficient ;  it  is 
a  question  for  the  jury  :  Jordan  v.  Stewart,  11  Harris  244  ;  Robinson  v. 
Myers,  17  Smith  9.|| 


*[PHILADELPHIA,  FEBRUARY-  2,  1839.]  [*125 

Hamersley  and  Wife  against  Smith  and  another. 

CASE     STATED. 

A  testator  bequeathed  as  follows  : — "  Item.  What  moneys  may  be  received 
by  my  executors  from  W.  F.'s  estate  towards  the  payment  of  a  debt  of 
$10,000,  which  he  owes  me,  it  is  my  will,  shall  be  invested  by  my  executors 
in  trust,  for  the  sole  use  and  benefit  of  my  granddaughter  M.  F. ;  but  if  she, 
the  said  M.  F.,  should  die  before  me,  then  it  is  my  will  and  I  do  direct  that 
that  the  same  shall  be  paid  to  her  daughter."  M.  F.  survived  the  testator, 
and  also  survived  her  husband  W.  F.  and  married  a  second  time.  Held,  that 
the  trust  for  her  separate  use  ceased  on  her  discoverture,  and  was  not  revived 
upon  her  second  marriage  ;  and,  therefore,  that  the  trustees,  under  an  assign 
inent  made  by  her  and  her  second  husband,  were  entitled  to  recover  the  fund 
from  the  trustee  appointed  under  the  will. 

AN  amicable  action  was  instituted  in  this  court  by  Sylvanus 
Hamersley  and  Maria  his  wife,  late  Maria  Francis,  for  the  use  of 
Rebecca  H.  Willing,  trustee  of  Mrs.  Maria  Hamersley,  against 
James  S.  Smith,  Esquire,  and  Henry  Hollingsworth,  executors  of 
the  will  of  Dr.  Robert  Blackwell,  deceased  ;  and  by  agreement  of 
counsel,  a  case  was  stated  as  follows,  which  was  to  be  considered  in 
the  nature  of  a  special  verdict,  viz  : — 

The  late  Dr.  Robert  Blackwell  made  and  executed  his  last  will 
and  testament  in  due  form  of  law,  bearing  date  March  26th  1828, 
and  duly  proved  on  the  19th  of  February  1831. 

By  the  said  will  it  is  provided,  among  other  things,  as  follows : 

"  Item.  What  moneys  may  be  received  by  my  executors  from 
Willing  Francis's  estate,  towards  the  payment  of  a  debt  of  ten 
thousand  dollars,  which  he  owes  me,  it  is  my  will,  shall  be  invested 
by  my  executors  in  trust  for  the  sole  use  and  benefit  of  my  grand- 
daughter Maria  Francis ;  but  if  she,  the  said  Maria  Francis,  should 
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die  before  me,  then  it  is  my  will,  and  I  do  direct,  that  the  same 
shall  be  paid  to  her  daughter  Sophia  Harrison  Francis." 

The  said  Maria  Francis,  at  the  date  of  the  will,  and  at  the  time 
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of  *the  testator's  death,  was  the  wife  of  Willing  Francis,  and 


survived  the  testator,  a.nd  then  became  sole,  and  afterwards 
intermarried  with  Sylvanus  Hamersley. 

The  said  Sylvanus  Hamersley  and  Maria,  his  wife,  on  the  28th 
day  of  April  1837,  executed  an  assignment  of  the  said  legacy  and 
of  the  moneys  mentioned  therein,  to  Rebecca  H.  Willing,  in  trust  to 
and  for  the  only  sole  and  exclusive  use  and  behoof  of  the  said  Maria 
Hamersley. 

A  sum  of  money,  amounting  to  eight  hundred  and  seventy-five 
dollars,  has  been  received  by  the  said  executors,  applicable  to  the 
said  legacy. 

The  question  submitted  for  the  opinion  of  the  court  is,  whether 
the  plaintiffs  are  entitled  to  receive  the  same  from  the  defendants  ? 
Judgment  to  be  entered  accordingly." 

Mr.  J.  R.  Ingersoll,  for  the  plaintiffs. 

This  is  an  amicable  proceeding  to  ascertain  which  of  these  trusts 
is  to  be  sustained.  At  the  date  of  the  will  and  at  the  time  of 
the  death  of  Dr.  Blackwell,  his  granddaughter,  the  legatee,  was 
the  wife  of  Mr.  Willing  Francis.  The  trust  for  her  separate 
use  was  effectual  and  operative  from  the  time  of  the  testator's 
death,  until  at  least,  the  death  of  Mr.  Francis.  Whether  a 
trust  for  the  separate  use  of  a  married  woman  continues  if  she 
becomes  discovert,  and  revives  on  a  second  marriage,  is  an  inter- 
esting question,  which  does  not  appear  to  have  been  decided  in  this 
country.  In  Smith  v.  Starr,  3  Whart.  62,  it  was  held,  that  a 
restraint  upon  alienation,  inconsistent  with  the  general  character  of 
the  estate,  ceased  on  the  death  of  the  husband.  Judge  Rogers,  who 
delivered  the  judgment  of  the  court,  declined  expressing  any  opinion 
on  the  question,  whether  the  restrictions  of  a  separate  estate  revived 
on  a  second  marriage.  In  England  the  question  has  been  substan- 
tially decided:  Knight  v.  Knight,  6  Simons  121;  s.  c.  9  Eng.  Ch. 
Rep.  199  ;  Benson  v.  Benson,  Id.  126  ;  s.  c.  9  Eng.  Ch.  Rep.  201 ; 
Hayes  on  Conveyancing  83,  note  ;  Atherley  on  Settlements  333  ; 
2  Thomas  Co.  Litt.  689,  note ;  1  Roper  on  Husband  and  Wife. 
201.  The  object  of  this  suit  is  to  procure  this  fund  for  the  trustee 
of  the  wife,  to  whom  it  is  specially  bequeathed,  without  liability  to 
the  creditors  of  the  husband,  who  never  has  been  in  any  way 
connected  with  it.  [GIBSON,  C.  J. — Siter's  Case,  4  Rawle  468, 
seems  to  show  that  the  assignment  was  not  such  a  reduction  into 
possession  as  to  make  the  wife's  property  liable  to  her  husband's 
creditors.] 
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Mr.  James  S.  Smith,  for  the  defendants. 

The  defendants  in  this  case  are  merely  stakeholders,  having  no 
*interest  whatever  in  the  decision  of  the  question;  they  r*i9Q 
desire  that  decision  to  justify  them  as  executors.  Dr.  ' 
Blackwell  was  assignee  of  Willing  Francis,  under  an  assignment  for 
the  benefit  of  creditors.  He  knew,  therefore,  that  the  husband  of 
the  legatee  was  insolvent.  The  present  husband  is  also  insolvent. 
The  question,  whether  a  trust  ceases  on  the  discoverture  of  a  women 
and  revives  on  a  second  marriage,  appears  to  remain  unsettled  yet, 
even  in  England.  The  recent  decisions  in  England  appear  not  to 
have  been  satisfactory  to  the  profession  there.  Hayes  on  Convey- 
ancing 83,  note;  2  Kent's  Com.  (lasted.)  165,  note.  The  doc- 
trine in  this  state  respecting  separate  estates  of  married  women 
differs  essentially  from  that  of  England :  Lancester  v.  Dolan,  1 
Rawle  247.  This  was  a  continuing  trust.  Considerable  sums  of 
money  were  to  be  collected  from  the  sale  of  lands,  which  yet  remain 
unsold.  The  trust  arises  when  moneys  are  received,  and  it  is  for 
the  sole  and  separate  use  of  his  granddaughter  without  reference  to 
her  husband. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  point  in  contest  was  virtually  decided  in 
Massey  v.  Parker,  2  Myl.  &  K.  174,  when  it  was  settled  that  a 
restriction  attempted  by  a  gift  to  the  separate  use  of  an  unmarried 
woman,  is  an  impracticable  one ;  and  that  it  has  no  force  to  pre- 
vent her  from  giving  the  property  to  a  husband  by  the  act  of  mar- 
riage, or  disposing  of  it  in  the  interim.  The  principle  has  its  root 
in  Brandon  v.  Robinson,  18  Ves.  492,  where  it  was  held,  that 
though  property  may  be  so  limited  as  to  cease  or  go  over  on  the 
happening  of  a  contingency  :  yet  that  while  it  remains  in  the  donee, 
it  is  so  far  subject  to  the  legal  incidents  of  ownership  as  to  be  un- 
susceptible of  a  restriction  which  would  exempt  it  from  liability  to 
his  creditors.  Perhaps  it  is  not  easy  to  discern  the  policy  of  a  rule 
which  disables1  a  benefactor  from  making  a  determinate  provision 
for  his  beneficiary,  which  cannot  be  squandered  or  reft  from  him  ; 
yet  the  law  seems  to  be  thus  settled,  not  only  by  the  cases  cited, 
but  by  Newton  v.  Reid,  4  Simons  141,  and  Woodmeston  v.  Walker, 
2  Russ.  &  Myl.  197,  in  which  the  principle  was  applied  to  an  un- 
married woman.  An  apparent  exception  to  it,  is  a  gift  to  the 
separate  use  of  a  woman  in  contemplation  of  her  marriage  with  a 
particular  person  :  which,  by  force  of  the  agreement  implied  by  his 

1 1|  Spendthrift  son  trusts  are  upheld  in  Pennsylvania  :  Keyser  v.  Mitchell, 
17  Smith  473;  Thackara  v.  Mintzer,  4  Outerbridge  151 ;  Philadelphia  Co.  ». 
Guillou,  Id.  254  ;  and  no  principle  or  policy  requires  any  distinction  in  this 
respect  between  the  sexes:  per  SHARSWOOD,  J..  Ashursts's  Appeal.  27  Smith 
468. 
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assent,  constitutes  a  future  separate  use  during  the  particular  cover- 
ture,  but   which  is  in  reality  no  exception   at    all :  Brandon  v. 
Robinson  was  the  case  of  a  gift  to  a  male;  but  its  principle   was 
soon  found  to  be  equally  as  operative  in  the  case  of  a  female ;  and 
the  English  chancellors  gave  it  as  much  scope  as  they    could,  even 
in    cases  of  an  admitted  separate  use,  by  allowing  to  a  wife  the 
dominion  of  a  feme  sole  wherever  her  power  over  the  gift  was  not 
*12Q1   restrained  by  the  terras  of  the  trust,— a  principle  we  rejected 
J   in  Lancaster  u.  *Dolan,  and  with  what   reason,  is  seen   in 
their  restless  and  feverish  course  in  respect  to  it.     In  that  class  of 
cases,  however,  there  is,  as  I  have  said,  an  admitted  separate  use  in 
the  first  instance ;  and  the  question  has  regard  to  a  limitation  of 
power  which  the  donor  is  unquestionably   competent   to  impose. 
In  this,  it  is  whether  he  is  competent  to  engraft  on   an  absolute 
gift,  not  by  way  of  cesser  or  donation  over,  a  present  disability 
to  transfer   the    dominion  over  it  by  marriage, — in  other  words, 
whether  he  can  annex  a  repugnant  qualification  to  a  gift,  which  is 
to  be  enjoyed,  at  least  for  a  period,  in  full   property ;  and  to  sus- 
tain the  affirmative  of  it,  would  in  effect  impose,  by  anticipation, 
one  of  the  disabilities  of  coverture  on  an  unmarried  woman,  and, 
according  to  the  British  principle,  free  her  from  it  the  moment  she 
married  ;  which  would  turn  the  law  upside  down.     Admitting  the 
soundness  of  the  principle  that  there  cannot  be  a  restraint  which  is 
repugnant  to  the  gift,  it  is  impossible  to  doubt  the  correctness  of  the 
decision  in  Massey  v.  Parker,  which  is  in  accordance  with  it.    Now 
the  difference  betwixt  that  case  and  the  present,  is  that  here  the 
feme  was  married  at  the  time  of  the  gift,  and  there  she  was  not ;  but 
the  effect  of  it  is  only,  that  she  had  in  our  case  an  unquestionable 
separate  use  during  the  first  coverture.     This  separate  use  and  the 
coverture,  however,  expired  together,  as  we  determined  in  Smith  v. 
Starr ;  and  she  became  the  owner  without  regard  to  the  previous 
qualification.     That  being  so,  the  limitation  of  a  further  use,  would 
be  as  repugnant  to  the  nature  of  the  gift  as  if  she  had  not  been 
married ;  and  that  the  previous  qualification  was  not  revived  by  the 
second  marriage,  is  a  corollary  of  all  the  cases. 

Judgment  for  the  plaintiffs. 

Cited  by  Counsel,  post  449  ;  8  W.  &  S.  126  ;  12  Harris  254  ;  3  Casey  78 ; 
1  Wright  33  ;  2  P.  F.  Smith  157 ;  4  Id.  247,  480  ;  7  Id.  242,  510  ;  8  Id.  367  ; 
10  Id.  494.  ||  1 1  Id.  324  ;  30  Id.  477  ;  12  Norris  212.  || 

Cited  by  the  Court  below,  7  Casey  151. 

Cited  by  the  Court,  8  Watts  499  ;  7  W.  &  S.  26 ;  4  Harris  356  ;  2  Casey 
231  ;  6  P.  F.  Smith  230 ;  ||  Wells  v.  McCall,  14  Id.  207,  recognising  that  while 
repugnant  qualifications  to  gifts  to  male  or  female  are  ineffectual,  yet  a  donor 
can  control  his  gift  by  means  of  an  active  trust  for  a  lawful  purpose  ;  and 
holding  that  a  separate  use  trust  for  a  feme  sole  in  immediate  contemplation 
of  marriage  is  valid  ;  i.  e.  a  particular  marriage  in  view  of  the  donor,  which 
however,  need  not  appear  in  the  trust  instrument ;  and  see  Springer  v. 
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Arundel,  14  Id.  218.  As  to  what  is  not  an  immediate  contemplation  of  mar 
riage,  see  Ogden's  Appeal,  20  Id.  501  ;  Snyder's  Appeal,  11  Norris  504. 
The  separate  use  trust  is  a  compromise  between  a  donor's  rights  and  public 
policy:  Wells  v.  McCall,  supra.  Such  separate  use  ceases  when  coverture 
ceases:  Megargee  v.  Naglee,  14  Smith  216;  and  is  not  revived  by  a  second 
marriage:  Freyvogle  v.  Hughes,  6  Id.  228.  That  trustees  have  active  duties 
will  not  uphold  the  trust  where  the  purpose  of  these  duties  (a  separate  use) 
falls:  Ogden's  Appeal,  supra;  but  a  separate  use  trust  created  by  a  married 
woman  for  herself  will  not  at  the  motion  of  all  interested  be  revoked  while 
she  remains  married :  Twining's  Appeal,  1  Outerb.  36.  And  see  Ashurst's 
Appeal,  27  Smith  464. || 
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Levering  against  Kittenhouse  and  another. 

IN    ERROR. 

1.  In  an  action  brought  by  the  administrator  of  a  deceased  grandchild 
against  the  administrator  of  the  grandfather,  to  recover  a  distributive  share 
of  the  personal  estate  of  the  latter,  an  account  in  the  handwriting  of  the 
deceased  parent  of  the  grandchild,  is  evidence  to  show  the  indebtedness  of  such 
deceased  parent  to  the  grandfather. 

2.  In  such  action  declarations  by  the  deceased  grandfather  are  not  evidence 
to  establish    the  indebtedness  of  his  son,  unless  made  in  the   hearing  of 
the  son. 

3.  Parol  declarations  of  a  deceased  parent,  tending  to  show  that  a  child 
had  been  advanced  by  him,  made  in  the  absence  of  such  child,  are  not  admis- 
sible to  charge  such  child,  without  some  evidence  aliunde  of  the  fact  of  the 
receipt  of  money  or  other  thing  by  the  child. 

4.  A  debt  from  a  child  to  a  parent,  which  has  been  barred  by  the  statute 
of  limitations,  cannot  be  converted  by  the  parent  into  an  advancement,  by 
his  declarations  to  that  effect,  without  the  assent  of  the  child. 

5.  A  loan  or  payment  by  the  father  to  or  for  a  son,  may  be  considered  as 
a  debt  and  not  an  advancement,  although  no  security  be  taken  for  it.     Where 
money  is  lent  or  paid  in  such  case  to  or  for  a  son,  at  the  request  of  the  latter, 
and  an  account  is  stated  by  the  father  and  interest  charged,  such  loan  or 
payment  is  to  be  considered  a  debt  and  not  an  advancement. 

6.  If  a  surety  pays  the  debt  of  his  princiapl,  after  the  death  of  the  latter, 
and  when  no  letters  of  administration  have  been  taken  out  upon  his  estate, 
the  statute  of  limitations  does  not  begin  to  run,  until  letters  of  administra- 
tion are  taken  out. 

7.  A  plaintiff  may  avail  himself  of  the  statute  of  limitations  against  a 
set-off  given  in  evidence  by  the  defendant,  without  pleading  the  statute  in 
any  way. 

8.  Declarations  made  by  an  agent  at  the  time  of  paying  money,  showing 
on  who.se  account  and  behalf  the  money  was  paid,  are  admissible  as  part  of 
the  res  gestce. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  by  Silas  G.  Levering,  administrator  of  the  goods,  &c., 
of  Joseph  Rittenhouse,  deceased,  against  Nicholas  Rittenhouse,  and 
Jacob  D.  Rittenhouse,  administrators  of  the  goods,  &c.,  of  Martin 
Rittenhouse,  deceased. 
4  WHARTON — 9 
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The  plaintiff  declared  in  assumpsit,  and  the  defendants  pleaded 
non  assumpserunt  and  payment,  &c.,  on  which  issues  were  joined. 

The  action  was  brought  to  recover  a  distributive  share  of  the 
personal  estate  of  Martin  Rittenhouse,  deceased,  the  grandfather  of 
the  intestate,  Joseph  Rittenhouse,  whose  father  (also  named  Joseph) 
was  supposed  to  have  died  in  the  lifetime  of  Martin  Rittenhouse, 
the  grandfather. 

*1311  *^n  ^e  *r*a^  Before  Stroud,  J.,  on  the  18th  of  January, 
-"  1886,  the  plaintiff  gave  in  evidence  the  inventory  and 
appraisement  of  the  personal  property  of  Martin  Rittenhouse, 
deceased,  as  filed  in  the  office  of  the  register  of  wills,  &c.,  for  the 
city  and  county  of  Philadelphia,  and  the  final  account  of  the  defend- 
ants, as  administrators  to  the  estate,  settled  in  the  same  office, 
showing  a  balance  for  distribution  of  twelve  thousand  nine  hundred 
and  ninety-nine  dollars  and  two  cents.  It  was  admitted  that  the 
plaintiff  had  made  demand  and  tendered  a  refunding  bond,  agreeably 
to  the  act  of  assembly. 

The  plaintiff's  counsel  then  called  John  Knorr,  a  witness,  who 
testified  as  follows. 

"  I  know  Martin  Rittenhouse :  he  lived  in  Roxborough,  and  died 
there ;  I  can't  tell  when,  but  I  think  about  seven  or  eight  years 
ago,  in  1828,  or  thereabouts ;  his  children  were,  Joseph,  Nicholas, 
William,  Elizabeth,  Jacob,  Sarah,  Susan,  and  Martin.  William 
died  before  his  father,  unmarried,  and  without  issue  ;  a  good  while 
ago.  It  appears  that  Joseph  left  these  parts  many  years  ago, 
before  his  father  died.  I  understand  his  brother  William  went  to 
see  him  in  Virginia  more  then  twenty  years  ago.  I  used  to  hear 
the  old  man  say  it  was  his  impression  that  Joseph  was  destroyed  at 
the  time  of  the  burning  of  the  theatre  at  Richmond.  Joseph  left 
three  children,  Susan,  Mary  and  Joseph.  Joseph  (the  grandson) 
died  two  or  three  years  ago  last  Christmas."  Being  cross-examined 
the  witness  deposed.  "  It  was  only  an  impression  of  the  old  man's 
mind,  that  Joseph  was  destroyed  at  the  burning  of  the  theatre  at 
Richmond.  It  is  a  good  while  since  William  visited  him  in  Vir- 
ginia. It  was  before  the  burning  of  the  Richmond  theatre,  that 
Joseph  was  heard  of." 

The  plaintiffs  counsel  then  gave  in  evidence  the  letters  of  admin- 
istration granted  to  Silas  G.  Levering,  on  the  estate  of  Joseph 
Rittenhouss,  in  due  form  of  law,  dated  the  22d  June  1833,  and 
then  closed  h',§  case. 

The  defendants'  counsel  then  opened  the  case  on  their  part,  and 
alleged  that  Joseph  Rittenhouse,  the  father  of  Joseph  Rittenhouse, 
had  been  advanced  by  the  intestate,  Martin  Rittenhouse,  in  his 
lifetime,  more  than  his  share  of  the  estate,  and  a  much  larger  sum 
than  he  would  have  been  entitled  to  if  living  when  the  intestate  died  : 
that  the  intestate  always  said  that  Joseph  Rittenhouse  had  received 
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more  than  his  share  of  the  estate,  and  more  than  he  could  give  any 
of  his  other  children.  To  support  which  allegations,  the  defendants' 
counsel  then  offered  in  evidence  a  bill  or  memorandum,  admitted  to 
be  in  the  handwriting  of  Joseph  Rittenhouse,  in  which  he  was 
charged  as  debtor  with  several  sums  of  money,  as  due  to  Martin 
Rittenhouse,  which  was  objected  to  by  the  plaintiff's  counsel ;  ..„.-. «« 
but  *the  objection  was  overruled  by  the  court,  and  the  ^ 
paper  was  read  in  evidence  ;  to  which  the  plaintiff's  counsel  tendered 
his  bill  of  exceptions.  The  defendants'  counsel  then  offered  in  evi- 
dence an  account  stated  between  Martin  Rittenhouse  and  said 
Joseph  Rittenhouse,  dated  19th  August  1794,  admitted  to  be  signed 
by  Joseph  Rittenhouse,  which  was  objected  to  by  the  plaintiff's 
counsel ;  but  the  court  overruled  the  objection,  and  the  account  was 
in  evidence  ;  to  which  admission  the  plaintiff's  counsel  tendered  his 
bill  of  exceptions. 

The  defendants'  counsel,  for  the  same  purpose,  then  offered  in 
evidence  a  receipt  in  the  handwriting  of  Joseph  Rittenhouse,  with 
the  endorsements  thereon  in  the  handwriting  of  the  intestate,  dated 
January  10th  1795,  which  was  also  objected  to  by  the  plaintiff's 
counsel  and  the  objection  overruled,  and  the  receipt  read  by  the  de- 
fendants in  evidence ;  to  which  admission  the  plaintiff's  counsel  ten- 
dered his  bill  of  exceptions.  The  receipt  and  endorsement  were  as 
follows ; 

"  Received,  January  10th  1795,  of  Martin  Rittenhouse,  a  note  of 
Mr.  Peter  Care  to  Henry  Pratt,  and  endorsed  by  him,  for  fifteen  hun- 
dred and  ninety-four  dollars  and  sixty-seven  cents,  dated  10th  inst. 
'95  a  sixty  days.  [Signed] 

JOSEPH  RITTENHOUSE." 

Endorsed — "  Received  March  26th  1795,  of  Joseph  Rittenhouse, 
on  account,  twelve  hundred  dollars,  450Z. 

The  defendants'  counsel  then  offered  in  evidence  a  bond  given  by 
Joseph  and  Jacob  Rittenhouse,  to  John  Johnson,  dated  the  17th  of 
September  1792,  in  which  Jacob  Rittenhouse  was  surety,  with  the 
endorsements  thereon ;  to  which  the  plaintiff's  counsel  objected,  but 
the  court  overruled  the  exception,  and  the  defendants  read  the  same 
in  evidence;  to  which  admission  the  plaintiff's  counsel  tendered  his 
bill  of  exceptions. 

The  defendants  then,  for  the  purpose  of  showing  the  indebtedness 
of  the  said  Joseph  to  the  intestate  in  his  lifetime,  and  the  advances 
made  by  the  intestate  to  Joseph,  offered  in  evidence  an  indemnity 
bond  given  by  the  said  Joseph  Rittenhouse  and  the  said  Martin 
Rittenhouse  to  the  said  Jacob,  with  the  view  of  showing  that  the 
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original  bond  was  paid  by  Martin  Rittenhouse  for  the  said  Joseph 
Rittenhouse. 

To  which  last-mentioned  bond  the  plaintiff's  counsel  objected  ;  but 
the  objection  was  overruled  by  the  court,  and  the  same  was  read  in 
evidence;  to  which  admission  the  plaintiff  tendered  his  bill  of  ex- 
ceptions. 

*ioo-i  *The  defendants'  counsel  then  offered  to  prove  by  a 
-"  witness,  that  the  said  bonds  were  paid  by  money  lent  to 
the  said  Joseph,  by  Martin  Rittenhouse,  by  his,  Martin's,  own  de- 
clarations in  relation  thereto,  made  after  the  supposed  death  of  said 
Joseph  Rittenhouse,  at  various  times,  and  were  advancements. 

To  which  evidence  the  plaintiffs  counsel  objected ;  but  the  court 
overruled  the  objection,  and  the  plaintiff  tendered  his  bill  of  excep- 
tions ;  and  the  witness  proceeded  as  follows  : — 

"  I  heard  my  grandfather,  old  Martin,  say,  that  Joseph  had  got 
a  double  portion  ;  that  he  need  not  expect  to  get  any  more  from 
him  ;  that  had  got  more  than  he  could  give  any  of  his  other  chil- 
dren. This  was  when  I  lived  with  my  grandfather  sometime,  two 
years  before  his  death.  I  saw  Joseph  Rittenhouse,  the  doctor,  come 
to  my  father's  house  several  times.  They  were  talking  about  some 
writings  for  some  New  Orleans  property.  Young  Joseph  came  to 
see  if  he  could  recover  anything.  Grandfather  gave  him  the  writ- 
ings :  he  kept  them  some  time  and  returned  them  and  said,  it  was 
too  late,  he  could  do  nothing  with  them.  And  grandfather  said  he 
had  given  his  father  more  than  he  could  give  either  of  the  other 
children,  and  he  need  not  expect  any  thing  from  him." 

The  defendants'  counsel  then  called  one  Enoch  Rittenhouse,  who 
being  duly  affirmed  deposed  as  follows  : — 

"I  was  a  cousin  of  old  Martin  Rittenhouse:  I  was  acquainted 
with  him  ;  and  lived  about  a  hundred  yards  from  him.  Mr.  Nicho- 
las Rittenhouse  transacted  business  for  his  father  about  the  year 
1812.  The  indemnifying  bond  was  in  Jacob's  hands,  and  after 
Jacob's  death  it  came  into  my  hands.  I  was  one  of  Jacob's  executors. 
Nicholas  paid  it :  he  paid  the  original  bond,  and  I  gave  the  indem- 
nifying bond  to  him.  He  acted  for  his  father.  Joseph  was  not  in 
this  part  of  the  country  at  that  time  that  I  can  recollect.  Nicholas 
had  his  father's  mill." 

The  defendants'  counsel  then  asked  the  witness  to  state  what 
Nicholas  said  when  he  paid  him  the  indemnifying  bond,  in  respect 
to  his  being  the  agent  or  not,  of  his  father,  in  paying  the  original 
bond.  To  which  interrogatory  the  plaintiff  objected,  but  the  court 
overruled  the  objection;  the  plaintiff  took  his  bill  of  exceptions,  and 
the  witness  proceeded  as  follows  : — 

"  Nicholas  said  at  the  time  when  he  brought  the  original  bond,  at 
the  time  of  the  receipt  in  the  year  1812,  that  he  paid  it  for  his 
father." 
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The  defendants'  counsel  then  gave  in  evidence  the  record  of  the 
Orhpans'  Court  of  the  County  of  Philadelphia,  showing  that  the 
above-mentioned  administration  account  settled  by  the  defendants 
*as  administrators  of  Martin  Rittenhouse,  deceased,  had  r^ioj. 
been  confirmed  by  the  Orphans'  Court  nisi,  and  that  no  ex-  ^ 
ceptions  thereto  had  been  filed. 

After  the  evidence  was  closed,  the  plaintiff's  counsel  requested  the 
court  to  charge  the  jury  as  follows  : — 

That  the  law  in  this  case  does  not  presume  that  it  was  an  ad- 
vancement and  not  a  debt. 

Upon  which  point  the  judge  charged  the  jury  : — 

"  That  it  is  presumed  by  law,  in  the  absence  of  any  proof  one 
way  or  the  other,  that  money  given  by  the  father  to  the  son, 
where  no  security  is  taken  for  it,  is  an  advancement.  The  taking 
of  a  security  by  the  father  of  the  son  would  repel  this  presump- 
tion." 

The  plaintiff's  counsel  also  requested  the  court  to  charge : — 

That  if  a  debt  be  due  from  Joseph  to  Martin,  it  is  barred  by 
the  statute  of  limitations,  and  it  is  not  necessary  to  plead  the 
statute. 

To  which  the  court  answered  : — 

"  That  it  may  be  barred  if  a  debt,  and  the  statute  need  not  be 
pleaded." 

The  plaintiffs  counsel  also  requested  the  court  to  charge : — 

That  in  the  absence  of  clear  proof,  if  it  was  a  debt,  the  law  from 
the  length  of  time  will  presume  it  was  satisfied. 

To  which  the  court  answered  : — 

"  That  if  it  be  a  debt,  it  can  be  barred  by  time ;  but  the  Jury 
must  take  all  the  circumstances  into  consideration,  that  Joseph  had 
been  absent  nearly  all  the  time." 

The  plaintiff's  counsel  excepted  to  the  charge,  and  the  jury 
having  found  for  the  defendants,  a  writ  of  error  was  taken  and  the 
following  exceptions  filed  : — 

1.  Because  the  court  in  this  suit  admitted  as  evidence  of  the  debt 
of  Joseph  Rittenhouse,  the  father,  an  account  in  his  handwriting 
where  the  administrators  of  the  grandchild  were  the  party. 

2.  Because  the  court  admitted  the  declarations  of  Martin  Ritten- 
house, the  grandfather,  the  defendants'  intestate,  as  proof  of  the 
indebtedness  of  Joseph  Rittenhouse,  the  son  of   the   defendants' 
intestate,  and  the  father  of  the  plaintiff's  intestate  ;  such  declara- 
tions having  been  made  by  the  said  Martin   Rittenhouse,  after  the 
death  of  his  son  Joseph  Rittenhouse. 

3.  Because   the  court    admitted    the  declaration    of    the   said 
Martin  *Rittenhouse  made  after  the  death  of  the  son,  the   i-#1  or 
said  Joseph  Rittenhouse,  to  prove  that  moneys  paid  by  the   "• 
father,  were  an  advancement  and  not  a  debt. 
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4.  Because  the  court  admitted  in  evidence  the  declarations  of 
Nicholas  Rittenhouse,  at  the  time  he  acted  as  the  agent  of  Martin 
Rittenhouse ;  the  said  Nicholas  being  one  of  the  heirs,  and  inter- 
ested to  defeat  the  plaintiff's  claim. 

5.  Because  the  court  decided  that  in  the  absence  of  any  proof, 
and  no  security  being  taken,  the  presumption  of  law  was,  that  it 
was  an  advancement  and  not  a  debt. 

Mr.  Randall,  for  the  plaintiff  in  error. 

1.  It  was  decided  in  Earnest  v.  Earnest,  5  Rawle  213,  that  in  an 
action  by  the  grandchildren  of  an  intestate,  against  the  administra- 
tor, to  recover  a  distributive  share  of  the  estate  accruing  to  them  in 
right  of  their  parent,  the  defendant  may  set  off  a  debt  due  by  the 
parent  of  the  plaintiff  to  the  intestate  ;  but  it  by  no  means  follows 
that  the  declarations  of  the  deceased  parent  are  admissible  evidence 
against  his  children.     The  rule  is,  that  when  you   claim    under 
another  person,  the  declarations  of  such  person  while  the  property 
was.  in  him,  are  admissible  to  charge  you ;  but  it  has  never  gone 
beyond  this.     If  the  principle  adopted  in  the  District  Court  be 
admitted,  a  parent  may  disinherit  his  child,  though  he  never  had 
any  estate  in    himself.      Grandchildren    take    directly   from  the 
grandparent,  not  mediately  through  their  parent;  otherwise,  the 
creditors  of  the  deceased  parent,  would  have  a  lien  on  his  property. 
The  rule  as  to  admissions  is  found  in  2  Starkie's  Evid.  26. 

2.  Nor  were  the  declarations  of  the  grandfather  admissible  as 
proof  of  the  indebtedness  of  his  son.     It  is  true,  that  it  was  decided 
in  Hengst's  Estate,  6  Watts  86,  that  entries  made  by  the  father  in 
a  book  of  advancements  to  a  child  are  proper  evidence ;  but  they 
were  put  on    the  same  footing  as  if  they  were  of  a  testamentary 
character.      In  this  case,  nothing  but   loose   conversations  were 
offered.     The  custom  of  London  as  to  advancements,  is  to  be  found 
in  2  Bac.  Abr  252  ;  Faulkner  v.  Watts,  1  Atk.  406. 

3.  The  declarations  of  Martin  Rittenhouse,  made  after  the  death 
of  the  son,  ought  not  to  have  been  admitted,  because  he  was  inter- 
ested to  prove  the  payment  to  or  for  his  son  to  be  advancements. 
If  debts  they  were  barred  by  the  statute  of  limitations. 

4.  The  declarations  of  Nicholas  Rittenhouse  ought  not  to  have 
been  admitted,  because  he  was  not  the  agent  of  Martin  to  declare 
whether  he  intended  the  payment  as  an  advancement  or  other- 
wise. 

5.  The  cases  on  the  subject  of  advancements  are  not  very  numer- 
ous   or   satisfactory.     The  presumption  of  law  laid  down  by  the 
learned  judge,  is  not  to  be  found  in  the  books.     In  this  case  there 
was  an  account  stated  by  the  father,  which  could  only  have  been 
*1 361   ^one  on    *^ne  f°°ting  of  a  debt.     The  bond   was    another 

J   evidence  of  debt,  not  of  advancement :  Gilbert  v.  Wetherill, 
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2  Sim.  &  Stuart  264  ;  s.  c.  1  Eng.  Chan.  Rep.  444  ;  Hatch  v. 
Straight,  3  Conn.  31  ;  Clark  v.  Warner,  6  Id.  355 ;  \Ventz  v. 
Dehaven,  1  S.  &  R.  212. 

Mr.  Rawle,  for  the  defendants  in  error. 

This  case  is  substantially  decided  in  Earnest  v.  Earnest ;  since 
if  the  debt  of  a  son  can  be  set  off  against  the  shares  of  grand- 
children, they  must  be  taken  to  claim  through  him.  The  act  of 
1794,  section  ix.,  requiring  advancements  to  be  brought  into  hotch- 
pot, includes  grandchildren  in  its  terms.  Decisions  on  the  custom 
of  London  respecting  advancements  are  not  applicable  here.  Parol 
declarations  of  an  advancement  made  by  a  freeman  of  London,  will 
not  be  admitted,  because  it  would  tend  to  increase  the  legatory  part 
of  his  estate,  as  he  can  dispose  of  only  part  of  it  by  will :  2  Bac. 
Abr.  252  ;  Cleaver  v.  Spurling,  2  P.  Wms.  527  ;  1  Madd.  Chan. 
530.  In  Patton  v.  Patton,  17  S.  &  R.  338,  it  was  held  that  evi- 
dences of  debt  may  be  considered  as  advancements,  and  so  treated 
by  a  paper  not  of  a  testamentary  character  :  Sampson  v.  Sampson, 
4  S.  &  R.  329.  As  to  the  statute  of  limitations,  the  large  debt 
was  certainly  not  barred.  The  statute  must  be  replied  to  a  plea 
of  set-off:  1  Chitty's  Pleadings  473;  2  Chitty  493;  Jones  v. 
Moore,  5  Binn.  576 ;  Boggs  v.  Johnson,  2  Rawle  102.  Here  the 
grandfather  released  the  son  from  a  debt  he  owed  to  him,  and  con- 
verted it  into  an  advancement.  In  Ansley  v.  Bainbridge,  1  Russ.  & 
Myl.  657,  s.  c.  4  Eng.  Chan.  Rep.  602,  an  assumption  by  a  father 
of  a  debt  due  by  his  son  to  a  partnership,  in  which  the  father  and 
son  with  other  persons  were  partners,  was  deemed  an  advancement 
of  a  portion  to  a  less  amount,  to  which  the  son  would  have  been 
entitled  upon  the  father's  death :  2  Story's  Equity  445,  446, 
§§  1202,  1203. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  court  below  decided  correctly  in  admitting 
the  evidence  mentioned  in  the  first  bill  of  exception,  showing  that 
Joseph  Rittenhouse,  the  son  of  Martin  Rittenhouse,  and  father  of 
the  plaintiff's  intestate,  was  indebted  to  Martin  Rittenhouse,  the 
grandfather  of  the  ssme.  This  suit,  it  must  be  observed,  is  brought 
by  the  administrator  of  the  grandson,  to  recover  from  the  grand- 
father's estate,  a  part,  to  wit,  one  third,  of  that  portion  of  the  grand- 
father's personal  estate,  to  which  Joseph,  the  father  of  the  plaintiff's 
intestate,  would  have  been  entitled,  had  he  survived  his  father. 
Martin  Rittenhouse,  the  grandfather  of  the  plaintiff's  intestate. 
Joseph  Rittenhouse,  the  intestate  of  the  plaintiff,  being  one  of  three 
children  of  Joseph,  the  son  of  Martin,  could  only  claim,  at  most, 
one-third  of  what  his  father  *would  have  been  entitled  to  r^io" 
receive  from  his  father's  personal  estate,  in  case  he  had  out-  ^ 
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lived  him  ;  his  two  sisters  being  entitled  to  the  other  two-thirds. 
But  according  to  our  intestate  law,  the  grandchildren  are  only 
entitled  to  such  proportion  of  the  grandfather's  personal  estate,  aa 
their  father  would  have  had  a  right  to,  had  he  survived  the  grand- 
father. The  grandchildren  derive  their  right  through  their  father, 
and  therefore,  whatever  would  have  reduced  or  have  barred  his 
recovery,  will  in  like  manner  reduce  or  bar  the  recovery  of  his 
children.  For  instance,  if  the  father  of  the  grandchildren  stood 
indebted  to  his  father's  estate,  he  could  not  seek  to  recover  his  full 
portion  of  his  father's  estate,  without  first  paying  the  debt  owing 
by  him  to  it.  If  he  did  not,  then  the  debt  owing  by  him,  if  only 
equal  in  amount  to  part  of  what  might  be  coming  to  him  from  the 
estate  might  be  defalcated,  or  if  equal  to  the  whole  of  his  portion, 
his  recovery  might  be  barred  entirely  by  a  set-off.  The  grandchil- 
dren, in  this  respect,  stand  in  the  same  situation  as  their  immediate 
parent ;  and  consequently  their  claim  is  obnoxious  to  be  reduced 
by  a  defalcation,  or  barred  by  a  set-off  of  their  parent's  debt,  in 
the  same  manner,  as  if  the  parent  had  survived  and  brought  the 
action.  This  principle  was  settled  by  this  court  in  the  case  of 
Earnest  v.  Earnest,  5  Rawle  213.  The  evidence  stated  in  the  first 
bill  of  exception  was  therefore  properly  admitted,  though  the  effect 
of  it  may  be  rendered  unavailing  by  the  statute  of  limitations. 

The  second  error,  which  is  an  exception  also  to  evidence,  does 
not  seem  to  be  well  founded  in  fact ;  because  it  does  not  appear 
that  the  declarations  of  Martin  Rittenhouse,  the  grandfather,  made 
after  the  death  of  Joseph,  his  son,  were  either  offered  by  the  defend- 
ant below,  or  admitted  by  the  court,  for  the  purpose  of  proving  the 
indebtedness  of  Joseph  to  him.  If  they  had,  whether  Joseph  were 
dead  or  living  at  the  time,  they  would  not  have  been  admissible, 
unless  made  in  the  presence  and  hearing  of  Joseph  his  son.  A 
father  can  no  more  make  his  child  a  debtor  to  him,  simply  by 
declaring  it  to  be  so,  than  he  can  a  stranger :  nor  will  his  declara- 
tions of  the  fact  of  indebtedness  be  evidence  in  the  one  case,  more 
than  the  other. 

The  third  error  is  an  exception  to  the  admission,  in  evidence,  of 
the  declarations  of  the  grandfather,  made  long  after  the  death  of 
Joseph  his  son,  tending  to  prove  that  Joseph  had  been  advanced  by 
him,  to  an  amount  greatly  exceeding  his  portion  of  his  father's  es- 
tate. Such  verbal  declarations,  without  other  evidence,  showing 
the  fact  of  Joseph's  having  actually  received  money  or  other  thing 
of  value,  and  what  it  was  that  he  had  gotten,  would  be  no  evidence 
of  advancement:  to  admit  it  would  be  attended  with  dangerous  conse- 
quences, and  tend  to  work  great  injustice  oftentimes,  among  children, 
in  the  distribution  of  their  parents'  estate.  It  would  seem  to  mili- 
tate against  both  the  statutes  of  frauds  and  of  wills ;  because,  in 
effect,  it  would  be  putting  it  in  the  power  of  the  parent,  to  deprive 
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some  of  his  children  from  all  participation  in  his  estate,  by 


mere   word   of  *mouth,    when    by    the  statute  of  frauds, 
with    his  real  estate  in  his  lifetime,  unless  by  writing,  signed  by 
him  ;  nor  by  will  can  he  dispose  of  either  personal  or  real,  except  it 
be  made  in  writing.     But  if  verbal  declarations  of  the  parent,  that 
he  has  advanced  any  one  or  more  of  his  children  to  the  full  value 
of  his  estate,  were  to  be  received  as  competent  evidence  of  the  fact, 
without  other  evidence  showing  what  the  advancement  consisted  of, 
together  with  the  real  value  of  it,  it  is  perfectly  evident  that  it 
would  go  to  take  every  part  of  the  estate  from  the  children  so  de- 
clared to  be  advanced,  and  to  give  the  whole  of  it  to  the  others. 
without  even  the  least  foundation  in  equity  for  it.     When  evidence 
has  been  given,  tending  to  prove  that  a  child  had  received  money 
to  any  amount,  or  other  thing  of  certain  value,  from  his  or  her 
parent,  the  declarations  of  the  parent  generally  may  be  evidence  to 
show  quo  animo  the  money  or  other  thing  was  advanced.     Or  in 
case  of  a  subsisting  debt,  owing  by  the  child  to  the  parent,  and 
proved  to  be  so  by  competent  evidence,  not  by  the  declarations  of 
the  parent,  however,  unless  made  in  the  presence  and  hearing  of 
the  child,  the  declarations  of  the  parent  may  be  given  in  evidence 
on  the  part  of  the  child,  to  show  that  the  parent  had  released  the 
debt  by  declaring  that  it  should  be  considered  as  an  advancement. 
This  was  decided  in  Wentzv.  Dehaven,  1  S.  &  R.  212.     And  upon 
this  ground  alone,  do  we  consider  what  is  said  there  in  regard  to  a 
release  being  good  without  a  consideration,  as  being  in  anywise 
tenable.     Because  a  release  by  parol  must  have  a  consideration  to 
support  and  render  it  available,  otherwise  it  must  be  regarded  as 
a  nullity,  and  no  more  binding  than  a  promise  by  parol,  without 
consideration,  would   be.     The   relationship    between    parent  and 
child  being   such,  as  in  some  degree  to  make  it  the  duty  of  the 
former  to  assist  the  latter,  and  to  advance  him  in  the  world,  accord- 
ing to  the  ability  of  the  parent  and  exigencies  of  the  child,  supplies 
the  requisite  consideration  for  the  support  of  the  release  in  such 
cases,  when  asserted  to  by  the  child,  which  may  be  either  express 
or  implied,  by  his  not  paying  the  debt  afterwards.     But  then  the 
debt  must  be  a  subsisting  debt  at  the  time  of  the  parent's  declara- 
tion of  his  resolution  or  intention  to  make  it  an  advancement.   That 
is,  the  debt  must  be  such  as  the  parent  has  a  legal  right  to  demand 
and  sue  for,  either  then  or  at  some  future  day,  when  it  shall  become 
payable;  and  not  a  debt  that  has  been  extinguished  by  payment; 
or  that  has  been  released,  unless  for  the  purpose  of  converting  it 
into  an  advancement  ;  or  that  is  barred  by  the  statute  of  limitations  ; 
for  a  debt  barred  by  the  statute  of  limitations  is  regarded  as  one 
presumed  by  law  to  have  been  paid,  unless  the  debtor  himself  shall 
declare  otherwise.     Then  in  the  present  case  as  evidence  in  writing, 
under  the  hand  of  Joseph,  the  son,  had  been  given  by  the  defend- 
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ant,  showing  that  Joseph  was  indebted  to  his  father,  Martin  Rit- 
tenhouse, the  declarations  of  the  latter,  if  intended  by  him  to  have 
*1 3Q1   reference  to  the  indebtedness,  so  proved  of  *his  son,  and  the 
-"   indebtedness,  actually  continued  at  the  time  to  exist,  would 
have  been  sufficient  in  law  to  have  released  the  debt,  and  to  have 
converted   it   into  an  advancement;  but  whether   in  making   the 
declarations  proved,  the  father  had  a  reference  to  the  debts  proved 
to  be  owing  to  him  at  one  time  by  Joseph,  was  a  fact  to  be  referred 
to  the  decision  of  the  jury.     These  declarations    of  Martin,   the 
father,  however,  could  have  no  operation  or  effect  whatever  on  the 
balances  appearing  to  be  due  to  him  from  Joseph,  according  to  the 
accounts  between  them,  as  stated  and  signed  by  Joseph ;  because 
the  last  statement  appears  to  have  been  made  as  early  as  1794;  so 
that  the  debt  apparently  due  upon  the  face  of  it,  was  barred  by  the 
statute  of  limitations  seven  times  over  and  more,  before  the  decla- 
rations of  the  father  were  made,  stating  that  Joseph  "  had  got  a 
double  portion,  and  that  he  need  not  expect  to  get  any  more  from 
him."     They  were  made,  according  to  the  testimony  of  the  witness, 
about  two  years  before  the  death  of  the  father,  which  event  took  place 
in  1828.     So  in  regard  to  any  money  that  may  have  been  received  by 
Joseph  on  Peter  Care's  note,  the  statute  of  limitations  had  greatly 
more  than  run  there  also ;  hence  the  father's  declarations,  as  to  this, 
whether  he  intended  to  refer  to  it  or  not,  were  wholly  inoperative. 
Then  the  only  claim  or  debt,  which,  from  the  evidence,  Martin,  the 
father,  could   have  had  against  Joseph   his  son,  at  the  time,  that 
could  be  said  to  be  in  force,  or  have  an  existence,  was  the  money 
which  he  paid  as  his  surety,  to  John  Johnson.    This  money,  from  the 
evidence,  it  would  seem,  was  paid  in  1812  ;  but  whether  before  or  after 
the  death  of  Joseph,  does  not  appear.  If  paid  before  Joseph's  death, 
then  it  was  barred  also  by  the  statute  of  limitations,  because  the 
statute  commenced  running  from  the  day  it  was  paid,  if  paid  in  the 
lifetime  of  Joseph  ;  and  having  commenced  running,  his  subsequent 
death  would  not  stop  it.     But,  if  Joseph  was  dead,  at  or  before  the 
time  his  father  paid  this  money,  and  no  letters  of  administration 
were  ever  taken  out  upon  his  estate,  then  the  debt  remained  in 
force  at  the  time  of  the  declaration  made  by  the  father ;  because, 
there  never  having  been  any  person  such  as  an  executor  or  admin- 
istrator in  being,  of  whom  this  money,  which  had  become  a  debt 
against  the  estate  of  Joseph,  could  be  demanded,  or  who  could  be 
sued  for  it,  the  statute  of  limitations  never  could   be  said  to  have 
commenced  running,  and  consequently  could  form  no  bar.     It  is 
only  where  the  creditor  may,  and  has  a  right  to  sue,  that  the  statute 
commences  running;  but  as  soon  as  that  moment  shall  have  arrived, 
it  commences,  and  nothing  can  interrupt  or  prevent  its  running  af- 
terwards.    See  Stanford's  Case,  5  Co.  123,  cited  also  in  Saffyn  v. 
Adams,  Cro.  Jac.  60-1,  which  see  also.  Cary  v.  Stephenson,  Salk. 
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42 ;  s.  c.  nom.  Curry  v.  Stephenson,  Carthw.  335  ;  Skin.  555 ; 
Hickman  v.  Walker.  Willes  Rep.  29 ;  The  East  India  Company  v. 
Murrey's  Adm'r,  5  B.  &  A.  204 ;  Geiger  v.  Brown,  4  McCord  423. 
The  Richmond  theatre,  it  is  said  was  *burned  down  in  1812,  r*-ijA 
when  it  is  conjectured  Joseph,  the  son,  lost  his  life ;  but  L 
whether  that  event  happened  before  or  after  the  payment  of  the 
money  to  Johnson,  does  not  appear.  The  time  of  Joseph's  death, 
as  also  that  of  the  payment  of  the  money  to  Johnson  by  Nicholas, 
on  behalf  of  the  father,  are  facts  to  be  submitted  to  the  jury,  to  be 
decided  by  them,  according  to  the  evidence  which  shall  be  adduced 
and  given  on  the  next  trial. 

The  defendants'  counsel  endeavored  to  make  it  a  question, 
whether  a  party  can  take  advantage  of  the  statute  of  limitations, 
excepting  where  he  has  it  in  his  power  to  plead  it ;  and  seemed  to 
intimate  that  the  affirmative  of  this  question  might  be  true ;  and  if 
so,  the  plaintiff  here  could  not  avail  himself  of  the  statute  ;  because 
it  was  not  practicable  for  him  to  have  it  introduced  into  the  plead- 
ings in  any  shape  or  form.  This  however  is  altogether  untenable ; 
because  it  is  every  day's  practice  in  some  parts  of  the  state,  where 
the  plaintiff  in  prosecuting  his  action  for  the  recovery  of  a  debt, 
owing  to  him  by  the  defendant,  is  met,  without  any  plea  of  set  off 
being  put  in,  but  under  the  plea  of  payment,  as  he  may  be,  by  the 
express  provision  of  our  defalcation  act,  with  a  claim  from  the 
defendant  of  a  simple  contract  debt,  owing  to  him  at  one  time  by 
the  plaintiff,  of  more  than  six  years'  standing  before  the  commence- 
ment of  the  action,  to  interpose  the  statute  of  limitations  against  it 
by  his  verbal  allegation  made  before  the  court  and  jury  without 
putting  any  thing  on  the  record  in  regard  to  it.  In  England  a 
defendant,  to  avail  himself  of  a  set-off  against  the  plaintiff's  demand, 
must  plead  it,  so  that  if  it  be  barred  by  the  statute  of  limitations 
there,  the  plaintiff  may  very  properly  set  up  the  statute  by  way  of 
replication  to  defeat  it ;  and  this  may  be  the  legitimate  course  for 
the  plaintiff  to  adopt  and  pursue  in  such  case.  But  here  by  the 
express  terms  of  our  defalcation  act,  the  defendant  may  give  a  set- 
off  in  evidence  under  the  plea  of  payment,  which  plea  does  not 
admit  of  such  replication,  without  a  seeming  impertinence  or  irrele- 
vancy. Some  of  the  courts,  however,  if  not  all  in  the  state,  have 
established  a  rule,  that  when  the  defendant  intends  to  give  such 
evidence  under  the  plea  of  payment,  he  shall  give  the  plaintiff 
previous  notice  of  it,  in  order  to  prevent  surprise. 

There  is  nothing  in  the  fourth  error :  nor  has  it  indeed  been 
insisted  on.  The  declaration  of  Nicholas  Rittenhouse,  made  at  the 
time  he  paid  the  money,  stating  that  it  was  the  father's  money, 
which  he  was  paying  the  debt  with  for  the  father,  being  part  of  the 
res  gestce,  was  clearly  admissible  as  evidence  of  the  fact :  and  being 
introduced,  to  show  that  the  money  was  in  fact  paid  by  the  father, 
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when  the  receipt  taken  for  the  payment  of  it,  by  Nicholas,  stated 
it  as  received  of  the  latter,  without  any  mention  of  the  father  at  all, 
rendered  it  quite  important  as  well  as  pertinent. 

The  fifth  error  which  is  the  last,  is  an  exception  to  the  charge 
of  the  court  delivered  to  the  jury,  in  answer  to  a  point  submitted 
*1411  ^7  *tne  plaintiff's  counsel,  requesting  the  court  to  charge 
J  the  jury,  "  That  the  law  in  this  case  does  not  presume  that 
it  was  an  advancement  and  not  a  debt."  In  reply  to  this,  the  court 
instructed  the  jury,  "  That  it  was  presumed  by  law,  in  the  absence 
of  any  proof  one  way  or  the  other,  that  money  given  by  the  father 
to  the  son,  where  no  security  is  taken  for  it,  is  an  advancement. 
The  taking  of  a  security  by  the  father  of  the  son  would  repel  the 
presumption."  This  instruction  of  the  court,  does  not  appear  to  be 
correct,  taken  in  the  sense  in  which  we  are  inclined  to  think  the 
jury  must  have  understood  it.  It  is  impossible,  almost,  to  avoid 
the  conclusion,  that  the  jury  were  led  to  believe  by  it,  that  when- 
ever a  father  paid  money  for  a  son  as  his  surety,  or  lent  him  money 
without  taking  a  bond,  bill,  note  or  such  like  security  for  the  repay- 
ment of  it,  it  was  regarded  in  law  as  an  advancement.  But  this 
cannot  be  so,  for  if  a  son  ask  his  father  to  lend  him  a  sum  of  money, 
and  the  father  does  so,  without  saying  more,  or  any  thing  about 
the  repayment  of  it,  or  of  taking  security  of  any  kind  for  its 
repayment,  it  becomes  a  debt  upon  loan,  and  not  an  advancement ; 
and  the  law  in  such  case,  it  being  a  debt,  implies  a  promise  to  repay 
immediately.  So  if  a  father  becomes  surety  for  his  son  in  a  bond, 
and  pays  it,  without  saying  any  thing  about  it,  the  son  thereby 
becomes  his  debtor ;  and  the  law  raises  a  promise  on  the  part  of 
the  son,  to  pay  the  father  immediately.  If  a  father,  however, 
without  being  solicited  by  the  son,  gives  him  a  sum  of  money, 
without  saying  on  what  account  or  wherefore  he  does  so,  or  pays  a 
debt  for  him,  it  will  be  considered  a  gift  or  advancement  to  the  son. 
But  if  a  father  advances  money  to  a  son  upon  the  request  of  the 
latter  to  lend  it  to  him,  or  pays  money  for  the  son,  either  at  his 
request  or  as  his  surety  in  a  bond  given  by  the  son  and  him,  the 
son  becomes  as  much  a  debtor  to  the  father  in  such  cases,  as  if  he 
were  a  stranger,  because  the  form  and  nature  of  the  transaction,  in 
each  of  those  cases,  negatives  the  idea  of  a  gift,  and  yet  no  security 
is  given  by  the  son  for  the  repayment  of  the  money,  nor  any  thing 
expressly  said  about  it.  There  is  also  an  objection  to  the  charge 
of  the  court  on  this  point,  in  another  view  of  it.  The  counsel  did 
not  request  the  court  to  charge  the  jury  on  the  point  as  upon  a 
mere  abstract  question  of  law,  but  in  reference  to  the  case  there  as 
it  appeared  in  evidence  to  the  jury.  The  evidence  showed  most 
clearly,  without  even  the  least  semblance  of  contradiction,  that  the 
moneys  which  passed  between  the  father  and  son,  were  considered 
by  them,  as  creating  debits  and  credits;  and  that  all  moneys 
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advanced  or  paid  by  the  father  for  the  son  were  to  be  accounted  for 
and  repaid  by  the  son  to  the  father. 

The  account  between  them,  being  stated  and  kept  in  the  form  it 
was,  left  no  ground  for  a  presumption  that  the  moneys  charged  in 
it  against  the  son,  were  an  advancement  and  not  a  debt :  and  what 
seemed  to  render  it  most  conclusively  so,  is  the  charge  of  interest 
made  therein  against  the  son,  upon  the  moneys  received  by  him  of, 
*or  advanced  for  him  by  his  father,  which  is  wholly  incom-  r^-iA() 
patible  with  the  notion  of  its  being  considered  by  the  parties  *- 
at  the  time  as  an  advancement.  For  aught  that  appears  to  the 
contrary,  the  father  had  the  right  to  and  might  have  sued  the  son, 
for  the  balances  in  his  favor  upon  the  accounts  as  stated,  and  would 
have  been  entitled  to  a  judgment  therefor  against  him.  So,  for  the 
money  paid  by  the  father,  as  surety  of  the  son  to  Johnson,  if  the 
son  were  then  living,  the  father  might  have  maintained  a  suit 
against  him  immediately  for  it ;  because  it  was  clearly  a  debt,  as  has 
been  shown  above :  so  that  the  court  below,  in  reference  to  this 
case,  as  it  appeared  in  evidence,  ought,  in  order  to  have  met  fully 
the  request  of  the  counsel  for  the  plaintiff,  to  have  told  the  jury, 
that  the  evidence  showed  without  contradiction,  that  all  the  moneys 
advanced  or  paid  by  the  father,  Martin  Rittenhouse,  to  or  for  his 
son  Joseph,  were  either  moneys  lent  or  money  paid  at  the  special 
request  of  the  son,  which  the  father  from  the  evidence,  might  have 
compelled  the  son  to  have  repaid,  if  he  were  able  ;  and  were  there- 
fore to  be  considered  as  debts  owing  by  the  son  to  the  father  ;  and 
could  not  be  presumed  or  considered  to  have  been  an  advancement 
at  the  times  respectively  of  their  being  given  to  or  paid  for  him. 
The  judgment  must  be  reversed  and  a  venire  de  novo  awarded. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

||  Advancement  is  always  a  question  of  intention  and  in  lieu  of  direct 
evidence,  the  presumption  arising  from  the  size  of  the  estate,  number  of 
children,  purpose  and  subject-matter  of  the  payment,  control  the  question 
of  gift,  loan,  or  advancement :  Weaver's  Appeal,  13  Smith  309  ;  and  see 
Storey's  Appeal,  2  Norris  89  ;  Merkel's  Appeal,  8  Id.  340. 

Cited  by  the  Court,  in  Oiler  v.  Bonebrake,  15  Smith  344,  recognising  that 
the  parent's  declarations  made  contemporaneously  with  his  written  entries  of 
account  are  competent  to  prove  an  advancement,  but  are  not  competent  if  made 
in  the  child's  absence,  to  turn  a  debt  into  an  advancement ;  and  see  Thomp- 
son's Appeal,  6  Wright  345 ;  Merkle's  Appeal,  8  Norris  340.  Cited  as  to  the 
Statute  of  Limitations  in  Marsteller  r.  Marsteller,  12  Norris  355,  s.  c.  8  W.  N. 
C.  555,  holding  that  till  administration  is  granted  to  her  representatives  the 
statute  does  not  commence  to  run  against  a  deceased  wife's  estate's  claim  for 
money  loaned  by  her  to  her  husband.  But  when  the  statute  has  at  decedent's 
death  barred  a  distributee's  debt  to  such  decedent,  that  debt  cannot  be 
deducted  from  the  distributee's  share,  even  in  Orphans'  Court  proceedings  ; 
Milne's  Appeal,  11  W.  N.  C.  330  ;  and  see  Reed  ».  Marshall,  9  Norris  345  : 
Thompson's  Appeal,  6  Wright  345.  As  to  pleading  the  Statute  of  Limita- 
tions to  a  plea  of  set-off,  see  Coulter  v.  Reppher,  3  Harris  208. 

Cited  by  the  Court  below,  as  to  what  circumstances  do  not  cause  the 
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presumption  of  a  debt,  and  that  the  intention  to  change  an  advancement  or 
gift  into  a  debt  must  be  made  to  appear :  Whelen's  Appeal,  20  Smith  429, 
431  ;  and  vice  versa,  see  Morrs  Appeal,  30  Id.  427  ;  s.  c.  2  W.  N.  C.  359. 

Distinguished  in  Persons's  Appeal,  24  Smith  123.  holding  that  where  the 
distribution  is  solely  among  grandchildren,  their  deceased  parents'  advance- 
ments are  not  to  be  deducted.  Such  grandchildren  take  directly  from  their 
grandparent.  Advances  to  such  grandchildren  are  to  be  deducted  :  Storey's 
Appeal,  2  Norris  89. 

Since  the  passage  of  the  acts  of  1832-1836,  no  common-law  action  can  be 
maintained  for  a  distributive  share  of  a  decedent's  estate  ;  the  Orphans'  Court 
has  exclusive  jurisdiction :  Ashford  v.  Ewing,  1  Casey  213.  And  also  of  the 
subject  of  advancements :  Holliday  v.  Ward,  7  Harris  485  ;  Hughes' s  Appeal, 
7  Smith  181 ;  Girard  Co.  v.  Wilson,  Id.  182.  || 

Cited  by  Counsel,  5  Whart.  135  ;  8  Watts  262  :  9  Id.  353  ;  6  W.  &  S.  207  : 
10  Barr  428  ;  2  Jones  52  ;  3  Harris  211  ;  9  Id.  286  ;  1  Casey  390  ;  5  Id.  55, 
126,  210 ;  5  Wright  488  ;  6  Id.  351  ;  7  P.  F.  Smith  464  ;  ||  18  Id.  232.  || 

Cited  by  the  Court,  1  W.  &  S.  393;  1  Harris  580;  11  Id.  87;  2  Grant 
305  ;  4  Wright  62 ;  IP.  F.  Smith  498 ;  7  Id.  180,  343. 

Brought  before  the  Court  again,  6  W.  &  S.  197. 

See  also  post,  523  ;  6  Whart.  373  ;  10  Watts  56  ;  6  W.  &  S.  87  ;  3  Barr 
391 ;  7  Harris  433  ;  9  Id.  287  ;  7  P.  F.  Smith  182. 
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The  Philadelphia,  Germ  an  town  and  Norristown 
Eailroad  Co.  against  Wilt. 


IN   ERROR. 


Trespass  vi  et  armis  will  not  lie  against  a  railroad  corporation,  for  an  injury 
done  to  the  plaintiff  by  their  locomotive  steam  engine,  whether  such  injury 
be  wilful  or  accidental  on  the  part  of  the  servants  of  the  company,  where  it 
does  not  appear  that  the  particular  injury  was  done  by  the  command  or  with 
the  assent  of  the  defendants. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Delaware 
County,  it  appeared,  that  Michael  Wilt  brought  an  action  of  tres- 
pass vi  et  armis,  in  the  Court  of  Common  Pleas  of  Montgomery 
County,  against  the  Philadelphia,  Germantown  and  Norristown 
Railroad  Company,  in  which  the  plaintiff  declared  that  the  de- 
fendants, "  on  the  first  day  of  February,  A.  D.  1836,  at  the  county 
aforesaid,  with  force  and  arms,  &c.,  with  their  locomotive  steam- 
engine,  in  and  upon  the  wagon  and  horses  of  the  said  Michael  did 
run,  and  the  wagon  and  horses  and  the  marketing  and  merchan- 
dise in  the  said  wagon  laden,  together,  of  the  value  of  $250  did 
break,  kill,  injure  and  destroy,  and  the  person  of  the  said  Michael 
then  and  there  did  wound  and  injure,  and  other  wrongs,"  &c. 

The  defendants  pleaded  not  guilty,  and  justification,  upon  which 
issues  were  joined ;  and  on  the  19th  of  May,  1837,  on  the  appli- 
cation of  the  defendants,  and  in  pursuance  of  the  act  of  assembly, 
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passed  on  the  14th  of  April,  1834,  the  cause  was  removed  to  the 
Court  of  Common  Pleas  of  Delaware  County,  where  it  came  on 
before  Darlington  (President),  on  the  6th  of  June  1838. 

The  material  facts,  as  they  appeared  on  the  trial,  were  as  fol- 
lows : — 

On  the  2d  of  January,  1836,  as  the  train  of  cars  were  proceeding 
from  the  city  of  Philadelphia  to  Manayunk,  at  the  place  where 
the  railroad  crosses  the  Ridge  Turnpike  near  Robinson's  bridge, 
the  *locomotive  struck  the  plaintiff's  wagon,  upset  it,  tore  r*iAA 
off  one  of  the  wheels,  the  horses  broke  loose,  threw  the  ' 
plaintiff  out  on  his  face:  and  one  of  them  was  considerably  injured, 
and  died  some  time  in  February  following,  returning  in  a  wagon 
from  the  city  of  Philadelphia,  whether  from  the  effects  of  the  injury 
did  not  appear  :  he  suddenly  fell  down  dead  on  the  road.  He  was 
a  blind  horse,  valued  by  some  of  the  witnesses  at  thirty  or  thirty- 
five  dollars.  At  the  time  the  train  approached  the  turnpike,  the 
plaintiff  was  crossing  the  railroad  with  his  wagon,  and  the  engine 
struck  it  a  little  in  front  of  the  hub  of  the  hind  wheel.  There  was 
no  dispute  about  the  wagon  having  been  struck  by  the  locomotive, 
though  the  witnesses  differed  in  opinion  as  to  the  practibility  of 
seeing  the  wagon  on  the  turnpike  from  the  cars  as  it  approached ; 
seme  thought  it  might  be  seen  by  the  person  on  the  engine  ;  others 
thought  not  until  the  train  came  within  a  short  distance  of  the 
turnpike.  There  was  a  ridge  or  bank  between  the  railroad  and  the 
turnpike  which  intercepted  the  view  from  one  to  the  other.  It  was 
admitted  that  the  engineer  was  in  the  employment  of  the  company, 
that  the  cars  and  locomotive  belonged  to  them,  and  were  under  the 
care  and  management  of  the  engineer,  on  the  day  and  at  the  time 
the  accident  occurred.  There  was  some  difference  of  opinion 
among  the  witnesses  as  to  the  speed  of  the  engine  when  it  struck 
the  wagon. 

The  witnesses  on  the  part  of  the  defendants  deposed,  that  when 
the  train  arrived  at  Robinson's  bridge,  about  two  hundred  yards 
from  the  crossing,  the  bell  of  the  engine  was  rung,  as  was  usual,  to 
give  persons  travelling  on  the  turnpike  notice  that  the  train  was 
approaching  the  crossing.  The  steam  was  shut  off  the  engine  on 
account  of  the  road  being  down  grade.  When  the  engine  approached 
within  about  fifty  yards  of  the  turnpike,  the  wagon  was  seen  going 
fast  up  to  the  crossing,  and  a  witness  stated  that  he  was  whipping 
his  horses  to  get  over  ahead  of  the  engine.  The  moment  the  engi- 
neer saw  the  wagon,  he  directed  the  breaks  to  be  applied,  reversed 
the  engine  and  let  off  the  steam.  The  breaks  were  instantly  applied 
to  the  cars  and  the  tender.  The  engineer  stated  that  he  did  every 
thing  that  could  be  done  to  avoid  coming  in  collision  with  the 
wagon ;  that  it  was  impossible  for  him  to  see  it  before  he  directed 
the  breaks  to  be  applied  ;  and  that  persons  on  the  turnpike  can  see 
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a  much  greater  distance  on  the  railroad  when  approaching  it,  than 
those  on  the  railroad  can  see  on  the  turnpike.  The  speed  of  the 
engine  at  the  time  did  not  exceed  eight  or  ten  miles  an  hour.  The 
collision  was  unavoidable.  Such  was  the  testimony  of  the  con- 
ductor of  the  cars,  engineer,  fireman,  and  a  witness  who  happened 
accidentally  to  be  on  the  road  at  the  time.  The  bell  was  rung 
agreeably  to  the  instructions  of  the  company,  which  directed  that 
it  should  be  rung  at  one  hundred  yards  from  the  crossing. 
*145"1  *Upon  this  evidence  the  defendant's  counsel  requested 
-*  the  court  to  charge  the  jury — 

1.  That  the  plaintiff  cannot  recover  in  the  present  form  of  action 
upon  the  evidence  in  this  case. 

2.  The  defendants  are  not  responsible  for  the  act  of  their  agent, 
unless  he  were  guilty  of  negligence  or  unskilfulness  in  the  manage- 
ment of  his  engine,  by  reason  whereof  the  injury  ensued. 

3.  The  defendants  are  not  liable,  if  the  jury  shall  be  of  opinion 
that  the  injury  was  the  result  of  an  unavoidable  accident. 

The  learned  judge,  however,  charged  in  substance  that — 

"1.  A  corporation  may  by  their  servants,  agents,  or  engineers 
(and  indeed  in  no  other  way),  commit  a  trespass,  and  an  action  of 
trespass  will  lie  against  them  for  forcible  injuries  against  the  lands, 
goods  or  person  of  another  ;  and  the  evidence  in  this  case,  if  ac- 
credited by  the  jury,  is  sufficient  to  sustain  the  action  of  trespass, 
vi  et  armis. 

"  2d  and  3d.  The  action  being  properly  for  a  trespass,  vi  et 
armis,  the  defendants  are  liable  for  damages  arising  from  the 
immediate  act  of  violence,  whether  it  be  the  breaking  of  a  wagon, 
injury  to  the  horse,  injury  to  the  lading,  or  injury  to  the  person 
of  the  plaintiff;  and  this,  whether  the  injury  were  committed  wil- 
fully or  accidentally.  It  is  the  duty  of  the  defendants  so  to  use 
their  own  rights  or  property,  as  not  to  injure  others  ;  and  unless 
the  plaintiff  wantonly  placed  or  continued  himself  or  his  property, 
in  the  way  of  destruction,  he  is  entitled  to  damages,  to  be  assessed 
by  the  jury,  for  the  injury  done  to  it,  whether  it  be  wilfully,  care- 
lessly or  accidentally." 

The  jury  found  for  the  plaintiff;  and  the  defendants  having 
removed  the  record  to  this  court,  filed  the  following  specification 
of  errors : 

1.  The  court  below  erred  in  charging  the  jury  on  the  first  point 
submitted  to  them. 

2.  In  refusing  to  charge  the  jury  that  the  law  was  as  stated  in 
the  defendant's  second  point,  and  in  charging  that  they  were  liable 
whether  the  injury  were  committed  wilfully  or  accidentally. 

3.  In  refusing  to  charge  the  law  as  stated  in  the  third  point 
submitted  to  them. 

4.  The  court  erred  in  charging  the  jury,  "  that  unless  the  plain- 
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tiff  wantonly  placed  or  continued  himself,  or  his  property  in  the 
way  of  destruction,  he  was  entitled  to  damages  for  the  injury  done 
to  it,  and  that  whether  it  was  done  wilfully,  carelessly  or  acci- 
dentally." 

*Mr.  Miles,  for  the  plaintiffs.  r*146 

The  Philadelphia,  Germantown  and  Norristown  Rail-  *- 
road  Company  was  incorporated  by  an  act  of  assembly  passed  in 
1831,  which  authorized  them  to  construct  the  road,  and  to  make 
use  of  locomotive  steam-engines  for  the  purpose  of  transporting 
passengers  and  merchandise.  The  evidence  proved  that  the  injury 
was  entirely  accidental,  on  the  part  of  the  conductor  and  engineer, 
and  that  every  proper  precaution  was  taken. 

1.  It  is  well  settled  that  trespass  will  not  lie  against  a  master 
for  an  injury  done  by  his  servant,  unless  where  he  is  present  and 
gives  express  directions :  Morley  v.  Gainsford,  2  Hen.  Blackst.  44  ; 
Day  v.  Edwards,  5  Term  Rep.  648  ;    Savignac  v.  Roome,  6  Id. 
125 ;  Jones  v.  Hart,  Salk.  441  ;  2  Dane's  Abr.  494. 

2.  Where  the  principal  is  liable  for  the  conduct  of  the  agent  it 
can  only  be  by  action  on  the  case  :  Soane  v.  Bray,  5  Esp.  Gas.  1 8 ; 
Hull  v.  Pritchard,  3  Camp.  187  ;  Rogers  v.  Ingleby.  5  Bos.  &  Pull. 
117 ;    Barnes  v.  Hurd,  11  Mass.  57  ;  Vail  v.  Lewis,  4  John.  Rep. 
450  ;  Craft  v.  Wilson,  4  Barn.  &  Aid.  592  ;  McMahon  v.  Pritchett, 
1  East  106  ;  Taylor  v.  Rainbow,  1  Mass.  145;  Ogle  v.  Barnes,  8 
Term  Rep.  192 ;  Tripe  v.  Potter,  6  Id.  128 ;  2  Dane's  Abr.  195. 

3.  It  was  a  good  defence  to  show  that  the  injury  was  the  result 
of  an  unavoidable  accident,  happening   in  the  course  of  a  lawful 
business.     The  evidence  was,  that  the  company  had  caused  notices 
to  be  placed  on  each  side  of  the  road  cautioning  travellers  to  look 
out  for  the  engine,  and  had  given  direction  to  their  engineer  to 
ring  their  bell  on  approaching  the  cross  road,  which  was  proved  to 
have  been  done  in  this  case.     The  direction  of  the  learned  judge 
on  this  point  was  not  sustained  by  the  authorities :  Beckwith  v. 
Shoreditch,  4  Burr.  2092  ;  Bussy  v.  Donaldson,  4  Dall.  206. 

Mr.  Tttghman,  contra. 

The  question  below  was  not  one  of  wilfulness  on  the  part  of  the 
engineer,  but  of  gross  carelessness.  The  plaintiff  did  not  charge 
the  directors  with  having  ordered  their  servants  to  do  the  particular 
injury.  If  a  corporation  give  general  orders  to  do  a  certain  thing 
in  a  particular  way,  and  an  injury  happens  immediately  from  it, 
trespass  will  lie  against  the  corporation,  as  well  as  against  any 
other  master.  Although  the  injury  be  accidental,  yet  if  it  be 
mmediate,  trespass  lies.  It  is  certainly  not  necessary  to  cite  any 
authority  to  show  that  trespass  vi  et  armis  will  lie  against  a  cor- 
poration. [CURIA. — Certainly  not ;  but  what  you  have  to  show  is, 
4  WHARTON — 10 
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that  there  is  a  difference  between  corporations  and  other  masters 
in  respect  to  liability  for  the  acts  of  their  servants.  The  leading 
case  on  the  subject  of  liability  in  trespass  is  Leame  v.  Bray,  3 
East  593,  where  the  action  was  held  to  lie.  So  in  Percival  v. 
Hickey,  18  Johns.  157. 


*147~l        *^r'  -®dwar&$,  who  was  to  reply,  was  stopped  by  the 
J   court. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  —  If  an  injury  be  done  by  the  act  of  the  party  at  the 
time,  or  he  be  the  immediate  cause  of  the  injury,  though  it  happen 
accidently,  or  by  misfortune,  he  is  answerable  in  trespass.  The 
distinction  in  this  form  of  suit,  has  not  turned  either  on  the  lawful- 
ness of  the  act,  from  whence  the  injury  happened,  or  on  the  design 
of  the  party  doing  it,  to  commit  the  injury  ;  but  on  the  difference 
between  injuries  direct  and  immediate,  or  mediate  and  consequen- 
tial :  in  the  one  instance  the  remedy  is  by  case  ;  in  the  other,  by 
trespass  :  Scott  v.  Shephard,  2  Hen.  Blackst.  895  ;  Reynolds  v. 
Clarke,  2  Lord  Ray.  1402  ;  Leame  v.  Bray,  3  East  598.  Where 
the  injury  is  done  by  the  master  himself,  trespass  will  lie,  whether 
the  injury  be  accidental  or  wilful  :  and  the  law  is  the  same  when 
suit  is  brought  against  the  servant  himself,  for  an  act  done  by  him. 
A  master  is  not  liable,  either  in  trespass  or  in  case,  for  the  wilful 
act  of  his  servant,  as  by  driving  his  master's  carriage  against 
another  without  his  direction  or  assent.  But  he  is  liable  to  answer 
for  any  damage  arising  to  another,  from  the  negligence  or  unskilful- 
ness  of  his  servant  acting  in  his  employ.  But  in  what  form  of 
action  is  he  liable  ?  And  the  authorities  are  uniform,  that  case, 
and  not  trespass,  is  the  proper  remedy.  When  a  servant  is  in  point 
of  law  a  trespasser,  the  master  is  not  chargeable  as  such,  though 
liable  to  make  compensation  for  the  damage  consequential  from 
his  employing  an  unskilful  or  negligent  servant.  The  employment 
of  the  servant,  it  is  true,  is  the  act  of  the  master,  but  from  that  no 
immediate  prejudice  arises  to  those  who  may  suffer  from  his  subse- 
quent acts.  It  is  accordingly  held,  that  case,  and  not  trespass,  was 
the  proper  remedy,  for  an  injury  done  to  the  plaintiff's  chaise,  by 
the  servant  of  the  defendant  so  negligently  driving  his  carriage 
that  it  struck  against  the  plaintiff  's  chaise,  and  broke  it.  The  court 
said  in  Morley  v.  Gainsford,  2  H.  Bl.  442,  that  it  was  difficult  to 
put  a  case  where  the  master  could  be  considered  as  a  trespasser,  for 
an  act  of  his  servant,  which  was  not  done  at  his  command.  But  in 
the  case  at  bar,  it  is  not  pretended  that  the  act  was  done  at  the 
command  of  the  corporation,  nor  is  there  the  slightest  evidence 
from  which  their  assent  can  be  implied.  If,  therefore,  the  defend- 
ants, under  the  circumstances  of  the  case,  are  liable,  it  is  very  clear 
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that  it  is  not  in  this  form  of  suit,  but  in  action  on  the  case,  for  the 
uuskilfulness  or  negligence  of  the  engineer,  who,  at  the  time  the 
injury  was  done,  was  acting  as  the  servant  of  the  company. 

Judgment  reversed. 

Cited  by  Counsel,  8  Watts  451 ;  8  Barr  373  ;  1  Grant  341  ;  6  Wright  369  ; 
9  P.  F.  Smith  234. 

Cited  by  the  Court,  7  Casey  321  :  3  Wright  185.  ||  As  to  a  master's  liability 
in  any  form  of  action  for  a  servant's  trespass :  Towanda  Co.  v.  Heenian,  5 
Norris  421 ;  s.  c.  6  W.  N.  C.  293.  Semble,  the  question  depends  on  whether 
the  servant  is  at  the  time  acting  in  the  line  of  his  duty  and  scope  of  his 
employment :  Id. ;  and  see  Pittsburgh  Railway  Co.  v.  Donahue,  20  Smith  119  ; 
Drew  v.  Peer,  12  Norris  234  ;  if  he  acts  maliciously  the  master  is  not  liable  : 
Penna.  Co.  v.  Toomey,  10  Norris  256. 

Followed  as  to  case  not  trespass  being  the  proper  remedy,  where  the 
particular  act  was  done  without  the  master's  assent :  Allegheny  Railroad  v. 
McClain,  10  Norris  442 ;  Drew  v.  Peer,  12  Id.  241  ;  s.  c.  9  W.  N.  C.  36.  || 
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Bacon  against  Sanders  and  others. 


IN   ERROR. 


In  an  action  of  assumpsit,  brought  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  in  the  names  of  J.  S.,  J.  S.,  and  H.  H.,  "  Trustees 
of  the  Kensington  Savings  Institution,"  on  a  promissory  note  drawn  by  the 
defendant,  in  favor  of,  and  endorsed  in  blank  by  A.,  it  is  not  sufficient  to 
aver  in  an  affidavit  of  defence,  under  the  act  of  1835,  that  the  defendant 
paid  to  A.  a  part  of  the  amount  for  which  the  note  was  given,  previous  to  its 
arriving  at  maturity,  and  without  notice  of  its  transfer,  and  that  the  persons 
suing  "  are  only  a  part  of  the  co-partners,  trading  under  the  firm  of  the 
Kensington  Savings  Institution,  and  are  incapable  to  bringing  suit  as  such, 
the  whole  of  the  co-partners  being  necessary/' 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

On  the  return  of  the  record,  it  appeared  that  an  action  on  the 
case  was  brought  in  that  court  to  March  term,  1837,  in  the  names 
of  John  Sanders,  John  Sexton,  and  Howell  Hopkins,  trustees  of 
the  Kensington  Savings  Institution,  against  Benjamin  R.  Bacon. 
On  the  13th  of  March,  1837,  the  plaintiffs  filed  a  declaration  in 
assumpsit,  on  a  promissory  note  drawn  by  the  defendant,  dated  the 
9th  day  of  November,  1836,  at  ninety  days,  for  $100  in  favor  of 
Isaac  Boileau.  averring  that  the  said  Isaac  Boileau  endorsed  the 
same  to  the  plaintiffs,  &c.  On  the  same  day,  the  plaintiffs,  in 
pursuance  of  the  act  of  assembly,  filed  a  copy  of  the  note  as  follows  : — 


148  SUPREME  COURT  [Dec.  Term, 

[Bacon  v.  Sanders.] 

"  Philadelphia,  Nov.  9,  1836. 
$100. 

Ninety  days  after  date  I  promise  to  pay  Isaac  Boileau,  or  order, 
one  hundred  dollars,  without  defalcation,  for  value  received. 

BENJAMIN  R.  BACON." 
Endorsed. — "  ISAAC  BOILEAU." 

On  the  24th  of  March,  1837,  the  defendant  filed  the  following 
affidavit  of  defence : — 

"  Benjamin  R.  Bacon,  the  defendant  above  named,  being  duly 
sworn  according  to  law,  doth  depose  and  say,  that  he  has  a  just, 
*14CH  true  *an^  legal  defence  to  the  plaintiffs'  cause  of  action,  or 
J  case  as  stated  and  note  filed.  The  said  defendant  having 
given  his  note  to  Isaac  Boileau,  for  a  hundred  dollars,  on  which  he 
paid  the  said  Boileau  sixty  dollars,  previous  to  its  arriving  at  ma- 
turity ;  that  this  defendant  never  received  any  notice  of  the  transfer 
of  said  note  to  any  person  or  persons  whatsoever,  or  of  its  being 
protested  by  any  person  authorized  by  law  so  to  do.  That  the  said 
individuals  who  bring  suit,  are  only  a  part  of  the  co-partners  trad- 
ing under  the  firm  of  the  Kensington  Savings  Institution,  and  are 
incapable  to  bring  suit  as  such,  the  whole  of  the  co-partners  being 
necessary." 

The  District  Court,  upon  a  rule  obtained  for  that  purpose,  and 
after  argument,  gave  judgment  for  the  plaintiffs,  for  want  of  a 
sufficient  affidavit  of  defence  ;  upon  which  the  defendant  took  this 
writ  of  error,  and  assigned  the  following  errors  : — 

1.  The  court  erred  in  rendering  judgment  when  an  affidavit  of 
defence  had  been  filed. 

2.  The  court  erred  in  deciding  that  the  affidavit  of  defence  was 
insufficient. 

3.  The  court  erred  in  deciding  that  the  plaintiffs'  suit  was  cor- 
rectly brought,  although  none  of  the  names  of  the  co-partners, 
trading   under  the  firm   of  the   Kensington   Savings   Institution, 
appeared,  other  than  the  trustees. 

4.  Because  as  trustees  the  said  John  Sanders  et.  al.  could  not 
bring  suit. 

Mr.  Groodman,  for  the  plaintiff  in  error,  contended,  that  the  suit 
ought  to  have  been  brought  in  the  name  of  all  the  members  of  the 
Kensington  Savings  Institution,  an  unincorporated  company.  He 
cited  West  v.  Simmons,  2  Whart.  265  ;  Babb  v.  Read,  5  Rawle 
151  ;  Nevin  v.  Spickerman,  12  John.  401. 

The  court  declined  hearing  Mr.  Hopkins,  who  was  to  argue  for 
the  defendants  in  error. 
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PER  CURIAM. — The  want  of  notice  of  transfer  is  not  material  ; 
and  the  blank  endorsement  might  be  filled  up  with  the  names  of 
the  legal  partners  on  the  record.  It  is  therefore  unimportant  that 
there  may  be  persons  not  joined,  who  are  partners  in  the  associa- 
tion called  "Kensington  Savings  Institution." 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  471. 

||  An  endorsement  by  the  payee  in  blank  makes  the  promissory  note  pay- 
able to  bearer:  Byles  on  Bills  *151.  Per  Thayer,  P.  J.,  (C.  P.),  "matter 
in  abatement  of  a  suit  may  constitute  a  good  defence  when  set  forth  in  an 
affidavit  of  defence  as  well  as  when  set  up  by  a  plea:"  Markley  v.  Quay,  8 
W.'N.  C.  145.|| 


*[PHILADELPHIA,  FEBRUARY  11,  1839.]  [*150 

Burr  against  Sim  and  others. 

IN    ERROR. 

1.  The  English  rule  that  in  the  case  of  an  absent  person,  of  whom  no 
tidings  are  received,  the  presumption  of  the  continuance  of  life  ceases  at  the 
end  of  seven  years,  is  adopted  in  this  state. 

2.  But  the  presumption  of  death,  as  a  limitation  of  the  presumption  of  life, 
must  be  taken  to  run  exclusively   from  the  termination  of  the  prescribed 
period  ;  so  that  the  jury  are  bound  to  presume  that  the  person  lived  through- 
out the  whole  period  of  seven  years,  unless  there  are  circumstances  in  evi- 
dence to  quicken  the  time. 

3.  The  circumstances  which  are  sufficient  to  take  a  case  out  of  the  operation 
of  the  rule,  must  be  such  as  show  that  the  individual  was  at  some  particular 
date,  in  contact  with  a  specific  peril. 

4.  Mere  general  perils  are  not  sufficient ;  and,  therefore,  the  departure  of 
a  person  for  the  Spanish  Main,  in  or  about  the  year  1792,  without  any  account 
of  him  ever  having  been  received  down  to  the  year  1837,  was  held  not  to  be 
sufficient  to  authorize  a  direction  to  the  jury  that  they  might  infer  his  death 
to  have  taken  place  in  or  about  1797. 

5.  It  is  not  error  in  a  judge  to  tell  a  jury  that  a  witness  was  "  a  very  wil- 
ling witness,"  and  that  "  very  little  confidence  was  to  be  placed  in  her  testi- 
mony :"  nor  to  remark   upon   the  strength  or  absence   of  evidence,  or   to 
suggest  presumptions  arising  from  the  relationship  and  conduct  of  one  of 
the  parties. 

6.  It  seems  that  a  party  may  except  to  a  charge  generally,  and  is  not  bound 
to  state  or  specify  at  the  time,  the  particular  parts  of  the  charge  objected  to. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  eject- 
ment, brought  by  George  Sim,  Margaret  Sim,  Jean  Anderson  and 
Peter  Nicholson,  against  Postrema  Burr,  to  recover  a  messuage  and 
lot  of  ground,  situate  on  the  north  side  of  Mulberry  (or  Archj 
street  between  Second  and  Third  Streets,  in  the  city  of  Phila- 
delphia. 

The  property  in  question,  together  with  an  adjoining  house  and 
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lot,  belonged,  in  the  year  1782,  to  the  Rev.  George  Craig,  a  clergy- 
man of  the  Episcopal  Church,  who  in  that  year  made  his  will, 
wherein  he  authorized  and  directed  his  executors,  to  sell  his  real 
estate,  and  to  pay  his  proceeds  into  the  hands  of  two  persons,  to  be 
held  by  them  in  trust  for  his  son  Archibald  Cummings  Craig,  to 
*1^11  *aPPty  t'he  interest  thereof  to  his  maintenance  and  support 
*  during  his  minority,  and  to  pay  the  principal  to  him  on  his 
arriving  at  full  age.  The  houses  were  not  in  fact  sold,  after  the  death 
of  the  testator.  Archibald  Cummings  Craig,  the  son  and  devisee  of 
the  testator,  arrived  at  the  age  of  twenty-one  years,  and  died  on  or 
about  the  5th  day  of  September  1797,  unmarried  and  without  issue ; 
but  having  made  a  will,  by  which  he  devised  to  Miss  Marcia  Ross, 
wife  of  Captain  David  Ross,  of  the  city  of  Philadelphia,  "  or 
to  her  heirs  and  assigns,  one  three  story  brick  house  in  Arch  street, 
No.  63."  And  added,  "  Further  I  wish  to  give  unto  Dr.  William 
Curry,  of  the  city  of  Philadelphia,  one  other  three  story  house  in 
Arch  street,  No.  65  ;"  which  house  was  the  subject  of  this  ejectment. 

Dr.  William  Currie  died  in  the  year  1828,  leaving  two  children, 
viz.,  Isabella,  married  to  J.  G.  Williams,  and  William,  who  con- 
veyed all  his  interest  in  the  premises  to  the  said  J.  G.  Williams. 
The  defendant,  Postrema  Burr,  came  into  possession  during  the 
lifetime  of  Dr.  William  Currie,  as  his  tenant.  The  said  J.  G. 
Williams  was  admitted  to  defend  as  landlord. 

The  heirs  of  Archibald  Cummings  Craig,  on  the  part  of  his 
father,  were  the  issue  of  a  paternal  uncle  and  aunt  who  resided  in 
Scotland.  They  were  the  plaintiffs  in  the  ejectment. 

The  mother  of  A.  C.  Craig  was  twice  married  ;  first  to  a  Dr. 
James  Currie  (the  brother  of  Dr.  William  Currie),  by  whom  she 
had  issued  one  son,  William  James  Currie ;  and  second,  to  the  Rev. 
George  Graig,  by  whom  she  had  issue  also  one  child  only,  Archi- 
bald Cummings  Craig.  His  next  of  kindred  on  the  mother's  side, 
after  his  half-brother,  were  two  first  cousins,  viz.,  1st,  John  Ewer 
Sword,  2d,  Ann  Sword,  married  to  Dr.  Nathan  Dorsey,  and  the 
issue  of  another  first  cousin. 

The  case  was  tried  on  the  28th  of  April  1834,  when,  under  the 
directions  of  the  court,  a  verdict  was  rendered  for  the  plaintiffs. 
The  case  was  removed  to  this  court  by  writ  of  error ;  and  it  was 
decided  by  this  court,  that  by  the  directions  in  the  will  of  the  Rev. 
George  Craig,  to  sell  his  real  estate,  this  property  was  in  equity 
converted  into  personal  estate,  and  that  on  his  electing  to  receive 
it  as  real  estate,  A.  C.  Craig  took  it  as  a  new  acquisition,  and 
not  as  coming  to  him  ex  parte  paterna,  and,  consequently,  that 
it  went  to  the  heirs  ex  parte  materna,  as  well  as  to  those  ex 
parte  paterna.  This  court  also  decided,  that  Dr.  William  Currie 
took  only  a  life  estate  in  the  premises  under  the  will  of  A.  C. 
Craig.  (Burr  v.  Sim,  1  Whart.  252.) 


1838.]  OF  PENNSYLVANIA.  151 

[Burr  ».  Sim.] 

A  venire  de  novo  having  been  ordered,  the  cause  came  on  for 
trial  *again,  before  Stroud,  J.,  on  the  15th  of  February,  ^^  rn 
1837,  when  the  will  of  the  Rev.  George  Craig  was  given  in  *- 
evidence,  and  the  facts  already  stated  with  respect  to  the  pedigree 
of  the  plaintiffs  and  the  kindred  of  the  first  cousins,  expartematerna, 
were  admitted. 

On  the  part  of  the  defendants  a  witness,  Mrs.  Marcia  Ross, 
was  called,  the  material  part  of  whose  testimony  was  as  fol- 
lows : — 

"  I  knew  Archibald  Cummings  Craig.  He  died  in  1797  ;  I 
think  in  September.  I  knew  his  mother.  Her  maiden  name  was 
Margaret  Haly.  Her  first  husband  was  Dr.  James  Currie.  He 
was  a  doctor  of  medicine.  There  were  children  of  that  marriage. 
There  were  two  children.  The  eldest  died  in  infancy.  The  youngest 
was  William  James  Currie.  He  was  alive  in  1792.  I  don't  know 
any  thing  further  than  what  I  have  heard  his  family  say.  I  have 
no  personal  knowledge.  I  have  heard  his  mother  say  that  he  left 
this  country  for  South  America;  and  also  his  late  uncle,  Dr. 
William  Currie,  I  have  heard  repeatedly  say  it.  They  said  it  was 
in  1792  he  left  this  country.  He  embarked  from  New  York." 
Being  cross-examined,  the  witness  said,  "  Mrs.  Craig  died  in  1793, 
about  September,  of  the  yellow  fever.  I  don't  know  if  Mrs.  Craig's 
mother  died  before  or  after  her.  It  was  from  the  family  I  heard 
that  he  sailed  from  New  York ;  all  my  knowledge  is  derived  from 
them.  I  never  saw  the  young  man.  I  can't  say  exactly  how  long 
before  Mrs.  Craig's  death  I  had  conversation  with  her.  I  was  very 
young  at  the  time ;  just  turned  of  fourteen.  Mrs.  Craig  lived  in 
Arch  street,  No.  63,  the  house  devised  to  me.  My  acquaintance 
commenced  with  her  in  the  year  1793.  Perhaps  about  June  1793. 
I  never  saw  William  James  Currie  at  any  time  to  my  knowledge. 
Archibald  C.  Craig  lived  with  his  uncle,  Wm.  Currie,  for  some 
time  after  his  mother's  death,  and  then  went  to  lodgings.  He 
lived  with  his  mother  before.  I  was  intimately  acquainted  with 
A.  C.  Craig.  I  never  heard  in  what  vessel  William  J.  Currie 
went,  nor  in  what  capacity  he  went.  All  my  knowledge  of  the 
former  marriage  is  derived  from  the  family.  William  J.  Currie 
was  the  intimate  friend  of  my  husband,  Captain  David  Ross.  They 
were  educated  together.  I  was  no  relation  of  Mrs.  Craig.  My 
husband  was  a  relation  of  the  Currie  family.  The  grandmother  of 
William  J.  Currie  was  a  Miss  Ross,  daughter  of  the  Rev.  George 
Ross,  of  New  Castle.  Dr.  James  Currie  had  other  brothers  besides 
Dr.  William  Currie,  but  they  were  dead  before  my  time.  One  was 
living.  I  think  his  name  was  John.  I  did  not  know  him.  I 
believe  he  left  children ;  but  I  don't  know  them.  I  did  not  hear 
to  what  part  of  South  America  William  J.  Currie  went.  He  was 
not  brought  up  a  mariner.  As  I  was  informed,  I  think  he  was 
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going  there  to  settle.     I  heard  from  both  Dr.   Currie  and  Mrs. 
Craig,  that  he  went  away  in  1792.     Previous  to  my  acquaintance 

not  any  *acquaintance  with  the 
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'  Currie  family."  And  being  re-examined  in  chief,  the 
witness  said,  "  Dr.  William  Currie  left  two  children,  William  and 
Isabella,  who  is  now  Mrs.  Williams.  William  is  dead." 

The  defendants'  counsel  then  produced  and  read  in  evidence, 
the  will  of  Mrs.  Margaret  Craig,  the  material  part  of  which  was  as 
follows  : 

"  After  my  funeral  charges  and  other  debts  are  discharged,  I 
do  hereby  devise,  bequeath,  and  leave,  all  %my  real  and  personal 
estate  to  my  beloved  son,  William  Currie  ;  excepting  my  gold 
watch,  rings,  and  a  suit  of  mourning,  to  my  dear  son  Archibald 
Craig.  But  if  my  son  William  Currie  should  die  unmarried,  or  if 
being  married  should  die  without  issue,  then  and  in  that  case,  it  is 
my  will  and  direction,  that  the  whole  of  my  personal  and  real  estate, 
shall  descend  and  devolve  on  my  nephew  Richard  Currie,  his  heirs 
and  assigns  forever.  And  for  the  performance  of  this  my  last  will 
and  testament,  I  do  hereby  constitute  and  appoint  the  Revd.  Dr. 
Sam'l  McGaw,  and  Dr.  William  Currie,  my  joint  executors." 

The  defendants'  counsel  then  read  in  evidence  the  notes  of  the 
testimony  of  Hugh  Ferguson,  a  witness  examined  on  the  former 
trial,  and  who  had  since  died.  He  stated  on  his  cross-examination, 
that 

"  George  Craig  married  Margaret  Haley,  and  I  believe  her  name 
was  Currie  before  she  married  George  Craig.  I  believe  her  hus- 
band's name  was  James  Currie.  I  can't  recollect  positively.  I 
have  an  impression  that  there  was  a  son  by  the  first  marriage. 
Don't  recollect  hearing  of  his  death.  I  think  it  probable  that  his 
name  was  William,  as  he  had  an  uncle  of  that  name,  Dr.  Currie. 
I  think  the  late  Dr.  Currie  was  a  brother  of  the  first  husband  of 
Mrs.  Craig.  I  think  there  was  no  other  than  one  son.  *  *  * 
*****!  believe  Dr.  Currie  was  the  brother  to  the  first 
husband,  and  of  course,  uncle  to  the  half-brother.  I  can't  speak 
positive  as  to  there  being  such  a  half-brother.  It  is  my  impression 
that  there  was  a  son  of  that  name.  I  can't  say  if  he  died  before  or 
after  A.  C.  Craig." 

The  counsel  for  the  plaintiffs  then  produced  and  read  in  evidence 
the  will  of  Penelope  Haly,  dated  the  10th  day  of  February,  1792, 
and  the  codicil  thereto,  dated  the  17th  day  of  October,  1793. 

The  material  parts  of  the  will  were  as  follows  :  — 

After  appointing  the  Rev.  Ashbel  Green  and  Robert  Ralston,  of 
the  city  of  Philadelphia,  her  executors,  she  gave  to  her  daughter 
for  life  a  certain  messuage  and  lot  of  ground  on  the  north  side  of 
Jones's  Alley,  and  the  will  then  proceeded  :  — 

"  And  from,  and  immediately  after  the  decease  of  my  said  daugh- 
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ter  Margaret,  I  give  and  devise  unto  my  grandson,  William  Currie, 
(who  is  the  son  of  my  said  daughter  Margaret,  and  is  gone  to  parts 
beyond  the  seas),  his  heirs  and  assigns,  all  that,  the  aforesaid 
*messuage  or  tenement  and  lot  of  ground,  situate  on  the  r+iji 
north  side  of  Jones's  Alley,  in  the  said  city,  together  with  *• 
the  appurtenances,  to  hold  to  him  the  said  William  Currie,  his 
heirs  and  assigns,  forever.  But  if  it  shall  happen  that  my  said 
grandson  shall  not  return  from  parts  beyond  the  seas,  nor  be  living 
at  the  time  of  the  decease  of  his  mother,  the  said  Margaret,  then, 
and  in  that  case,  but  not  otherwise,  I  give  and  devise  unto  my 
granddaughter  Mary  Thompson,  her  heirs  and  assigns,  all  that  the 
aforesaid  messuage  or  tenement,  and  lot  of  ground,  situate  on  the 
north  side  of  Jones's  Alley,  in  the  said  city,  together  with  the 
appurtenances,  to  hold  to  her  my  said  granddaughter,  Mary 
Thompson,  her  heirs  and  assigns,  forever.  But  my  mind  and  will 
is,  that  if  the  said  William  Currie  shall  return  from  parts  beyond 
the  seas,  and  be  living  at  the  decease  of  his  said  mother  (my  said 
daughter  Margaret),  he  shall,  after  her  decease,  have,  hold,  and 
enjoy  the  aforesaid  messuage,  tenement  and  lot  of  ground,  situate 
on  the  north  side  of  Jones's  Alley,  in  the  said  city,  as  the  same  are 
devised  to  him  in  manner  aforesaid,  any  thing  hereinbefore  con- 
tained to  the  contrary  thereof,  in  any  wise  notwithstanding." 

She  then  gave  to  her  granddaughter,  Mary  Thompson,  in  fee, 
a  messuage  and  lot  on  Cherry  street,  and  several  legacies  to  her 
daughter  Penelope  Sword,  and  her  grandchildren.  Then  came  the 
following : — 

"Item.  I  give  and  bequeath  unto  my  said  grandson  William 
Currie,  the  like  sum  of  one  hundred  pounds,  current  money  afore- 
said, in  specie,  to  be  paid  to  him  out  of  the  moneys  payable  to  me 
upon  bond  from  the  said  Hugh  Ferguson.  But  it  is  my  will  that 
if  the  said  William  Currie  shall  be  dead  at  the  time  of  my  decease, 
then,  and  in  that  case,  but  not  otherwise,  the  said  legacy  of  one 
hundred  pounds,  so  bequeathed  to  him  as  aforesaid,  shall  go,  and  I 
give  and  bequeath  the  same  unto  my  grandson,  Archibald  Craig, 
son  of  my  said  daughter  Margaret." 

After  several  other  bequests  and  directions,  the  testatrix  devised 
and  bequeathed  all  the  rest,  residue  and  remainder  of  her  estate, 
real  arid  personal,  to  her  daughters  Margaret  Craig,  and  Penelope 
Sword,  and  her  granddaughter  Mary  Thompson. 

By  the  codicil  reciting  that  since  the  making  of  her  will  her 
daughter  Margaret  Craig  had  departed  this  life,  and  that  she  was 
desirous  to  make  a  new  disposition  of  her  house  and  lot  in  Jones's 
Alley,  she  devised  the  same  to  her  granddaughter  Ann  Dorsey,  in 
fee. 

The  plaintiff's  counsel  further  gave  in  evidence  certain  inven- 
tories of  the  estate  of  Mrs.  Haly,  and  two  settlements  of  the 
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*1  ^"1  accounts  *°f  ner  estate.  The  first  of  these  settlements  wag 
J  made  on  the  13th  of  February,  1795,  and  the  last  on  the 
llth  of  May,  1813,  and  it  appeared  from  them,  that  several  pay- 
ments had  been  made  between  1795  and  1797,  to  Robert  Ralston, 
in  trust  for  "  the  heirs  of  Mrs.  Margaret  Craig ;"  that  finally,  on 
the  6th  of  May,  1813,  Dr.  William  Currie,  as  administrator  of  the 
estate  of  Wm.  James  Currie  and  A.  C.  Craig,  deceased,  who  were 
sons  and  heirs  at  law  of  Margaret  Craig,  deceased,  and  heirs  at  law 
of  Mrs.  Penelope  Haly.  deceased,  was  paid,  "  by  consent  of  the 
heirs  of  estate,"  one-third  of  the  residue,  and  that  the  remaining 
two-thirds,  were  paid  to  Mrs.  Sproat  and  Mrs.  Dorsey,  &c. 

The  plaintiff's  counsel  further  produced  an  appraisement  of  the 
estate  of  Mrs.  Margaret  Craig,  and  a  settlement  by  Dr.  Currie  of 
her  estate ;  also  a  bond  given  by  Dr.  William  Currie  as  administra- 
tor of  the  estate  of  William  James  Currie,  dated  March  23d  1812, 
and  an  affidavit  made  by  him  on  the  same  day,  in  which  the  said 
W.  J.  Currie  is  described  as  a  "  mariner;"  also  a  paper  purporting 
to  be  a  will  made  by  Dr.  William  Currie,  dated  the  21st  of  Feb- 
ruary, 1821,  (but  not  proved  in  the  register's  office),  the  only 
material  part  of  which  was  the  following  passage :  — 

"  There  is  another  house  and  lot  in  Strawberry  or  Arch  street 
near  Second  street  numbered  65 ;  but  being  also  a  life  estate,  after 
my  decease,  will  become  the  property  of  the  heirs  of  the  said 
Archibald  Cummings  Craig." 

The  plaintiff's  counsel  further  produced  the  administration  bond 
of  the  estate  of  A.  C.  Craig,  and  the  inventory  and  settlement  of 
the  same.  Also  certain  letters  from  Dr.  Currie,  to  Thomas  Brad- 
ford, Esq.  (the  attorney  for  the  heirs  in  Scotland),  dated  July  6th, 
1815,  August  1st,  1816,  August  23d,  1816,  September  28th,  1816, 
and  June  27th,  1817  ;  which  letters  related  to  a  proposed  arrange- 
ment for  the  sale  of  the  premises  in  question  on  the  basis  of  Dr. 
Currie  having  only  a  life-estate  therein  ;  and  also  to  a  proposed 
compromise  of  their  respective  claims  to  the  personal  property  of 
A.  C.  Craig ;  also  a  letter  dated  May  26,  1813,  from  Dr.  Currie 
to  James  Milnor,  Esq.  the  attorney  for  the  heirs  in  Scotland,  con- 
taining the  following  passages  : — 

"  The  late  Margaret  Craig,  who  died  in  September,  1793,  had  a 
son  named  William  Currie,  by  her  first  husband,  Doctor  James 
Currie,  who  was  a  brother  to  the  subscriber.  She  had  also  a  son 
by  her  second  husband,  the  Rev.  George  Craig,  named  Archibald 
Cummings  Craig.  Margaret  Craig's  son,  William  Currie,  who  had 
returned  to  Philadelphia  after  an  absence  beyond  the  seas  of  five 
years,  the  latter  end  of  the  year  1791,  and  left  it  again  for  New 
York  on  the  27th  November,  1792,  for  the  purpose,  as  he  reported, 
of  going  on  board  a  vessel  then  in  that  port,  bound  on  a  speculating 
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voyage  *to  the  Spanish  Main,  since  which  time  he  has  r*-.  ,-fi 
never  been  heard  of  by  me  or  any  other  person  that  I  know  of.  ' 

"  Archibald  C.  Craig,  son  of  Margaret  Craig,  by  her  second  hus- 
band, died  on  the  7th  September  1797,  in  the  22d  year  of  his  age ; 
previously  to  which  he  devised  and  bequeathed  certain  parts  of  his 
estate  or  property  by  will,  which  has  been  regularly  proved  and 
registered,  to  different  persons  ;  but  having  omitted  to  devise  or 
direct  the  distribution  of  part  of  his  personal  property,  the  late 
Doctor  Nathan  Dorsey  and  the  subscriber  administered  to  that  part, 
the  net  proceeds  of  which  remaining  in  my  custody  at  the  time  of 
my  settlement  at  the  register's  office  in  the  year  amounting  to 

about  $1480  ;  and  about  $2000  remained  to  be  accounted  for,  by 
the  administrators  of  the  estate  of  the  late  Dr.  Dorsey,  who  had 
been  my  colleague  in  the  administration  ;  and  he  died  before  settle- 
ment was  made  at  the  register's  office.  Part  of  the  residuary  por- 
tion of  the  estate  of  the  late  Penelope  Haly,  mother  of  Mrs.  Craig, 
to  a  certain  portion  of  which  the  heirs  of  Mrs.  Craig  (Mrs.  Currie 
and  A.  C.  Craig),  were  heirs  at  law,  was  paid  by  Mr.  Robert  Rals- 
ton, one  of  Mrs.  Haley's  executors,  to  A.  C.  Craig,  a  short  time 
before  his  decease :  the  remainder  was  reserved  by  Mr.  Ralston, 
together  with  a  small  specific  legacy  for  William  Currie,  son  of 
Margaret  Craig,  or  his  legal  representatives.  The  property  con- 
sists of  loan  office  certificates,  and  amounts  at  present  to  $1217.50 
nominal,  valued  by  McEwen  &  Hale,  brokers,  at  $904  real. 

"  This  sum,  with  $1480  for  which  I  am  accountable,  $1000  in 
the  hands  of  George  Read,  Jun.,  administrator  to  estate  of  late 
Dr.  Dorsey,  in  North  American  Insurance  Company  stock,  which, 
according  to  the  statement  of  the  late  Mr.  Dorsey,  is  all  that 
remains  of  the  money  belonging  to  Craig's  estate  that  was  received 
by  Dr.  Dorsey,  excepting  $300  advanced  by  the  said  Dr.  Dorsey 
to  the  late  Captain  Sword,  on  a  presumption  that  he,  being  the  son 
of  Craig's  mother's  sister,  was  one  of  the  heirs  at  law — the  whole 
added  together  making  $3680. 

"  I  am  informed  by  gentlemen,  conversant  with  the  laws  of  this 
state,  that  I  have  consulted,  that  if  William  Currie,  the  son  of 
Margaret  Craig  by  her  first  husband  James  Currie,  was  alive,  at 
the  date  of  the  decease  of  his  grandmother,  Mrs.  Haly,  which 
occurred  in  October,  1793,  and  died  between  the  time  of  her  decease, 
and  the  enacting  of  the  law  relative  to  the  distribution  of  intes- 
tates' estates,  in  April  1794,  his  legacy,  and  portion  of  the  residu- 
ary estate,  would  have  passed  to  the  children  of  his  father's 
arid  mother's  brothers  and  sisters,  and  not  to  his  grandfather, 
grandmother,  or  uncles,  by  either  father  or  mother,  nor  to  his  half- 
brother,  A.  C.  Craig ;  but  if  he  was  alive  at  the  time  the  said  law 
was  enacted,  in  1794,  and  died  between  that  period  and  the  time 
of  the  decease  of  the  said  half  brother,  A.  C.  Craig,  in  1797,  all 
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the  property  to  which  he  was  entitled,  his  half-brother  Craig,  agree- 
*-icrj-i  ably  to  that  law,  would  have  *been  entitled  to:  but  if  he 
J  survived  Craig,  then  he,  the  said  William  Currie,  would 
have  been  sole  heir  to  the  whole  of  Craig's  intestate  property,  &c. 
And  if  he  died  since  his  half-brother,  Craig,  and  before  his  grand- 
father, the  Rev.  W.  Currie,  who  died  in  October,  1803,  his  said 
grandfather,  as  nearest  in  degree  of  kindred  to  him,  would  have 
been  heir  at  law  to  the  said  W.  C.,  son  of  Margaret  Craig.  And 
if  he  is  dead,  and  died  since  the  time  of  his  grandfather's  decease, 
my  brother  and  myself,  the  sons  of  the  said  Rev.  W.  Currie.  would 
now  be  heirs  at  law  to  the  whole  of  the  property  in  dispute. 

"  As  the  question,  however,  which  of  the  half-brothers,  Currie 
or  Craig,  died  first,  has  not,  and  perhaps  never  can  be,  ascertained, 
I  have  proposed  a  compromise,  by  which  the  two  branches  of  the 
claimants  in  Scotland,  the  Craigs  and  the  Sims,  should  receive 
twelve  hundred  dollars  between  them  ;  i.  e.  the  Craig  branch  $600 
and  George  Sim  and  his  sister  $600 ;  the  remainder  to  be  divided 
between  Craig's  and  Currie's  relatives  in  this  country.  To  this 
proposal,  Judge  Hemphill,  agent  for  the  Craig  branch  in  Scotland, 
and  the  claimants  on  the  part  of  Craig  in  this  country,  and  myself, 
as  administrator  to  Currie's  estate,  are  willing  to  agree.  It,  there- 
fore, only  now  remains  with  George  Sim  and  his  sisters  to  have  the 
business  brought  to  a  final  and  amicable  conclusion,  unless  some 
unexpected  difficulty  should  oppose  that  I  am  at  present  unac- 
quainted with." 

The  counsel  for  the  plaintiff  then  read  by  consent  from  his 
notes,  the  testimony  of  James  Peters,  taken  on  the  former  trial, 
who  testified  in  substance,  that  he  was  tenant  of  the  premises  in 
1819,  and  for  about  eight  years  afterwards,  and  that  Dr.  Currie 
objected  to  give  him  a  lease  of  them,  on  the  ground  that  he  had 
only  a  life-estate. 

The  counsel  for  the  defendants  then  again  called  Mrs.  Marcia 
Ross,  who  testified  as  follows  : — "I  believe  that  William  J.  Currie 
had  been  to  sea,  previous  to  1792.  I  think  it  was  said  he  had  been 
absent  four  or  five  years  then.  I  have  heard  his  relations  say  he 
was  born  about  1768  or  1769.  Dr.  Currie  had  another  daughter, 
Cornelia.  She  died  before  her  father  in  1818 — and  a  daughter 
called  Margaretta  Rose.  She  is  dead.  She  died  young.  About 
nine  years  old.  She  was  never  married."  Being  cross-examined, 
she  said,  "  All  that  I  know  about  William  J.  Currie  is  from  hear- 
say. I  don't  know  that  I  ever  saw  him." 

The  counsel  for  the  defendant  then  read,  by  consent,  the  notes 
of  the  evidence  of  Dr.  Condie,  taken  on  the  former  trial,  who  testi- 
fied in  substance,  that  for  the  last  ten  years  of  Dr.  Currie's  life,  he 
became  childish,  and  was  frequently  engaged  in  making  wills  and 
revoking  them.  That  in  a  conversation  held  by  the  witness 
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*with  him  about  1817,  "he  appeared   to  be  afraid  of  a 


nephew  named  William  ;  spoke  of  a  man  who  bad  recently 
come  to  trouble  him.  Would  converse  somewhat  foolishly  about 
him  ;  spoke  of  him  as  a  dissipated  man  :  seemed  afraid  of  his  get- 
ting his  property.  1  never  saw  him  myself.  Spoke  of  his  having 
reappeared.  Afraid  of  his  taking  away  his  property,"  &c. 

The  evidence  having  been  closed  on  both  sides,  the  defendants' 
counsel  requested  the  judge  to  charge  the  jury  upon  certain  points 
propounded  in  writing,  as  follows  :  — 

That  on  the  death  of  Archibald  Cummings  Craig,  the  messuage 
and  lot  on  Arch  street,  which  are  the  subject  of  this  ejectment, 
passed  as  a  new  acquisition,  (subject  to  the  life  estate  of  Dr.  Currie). 
and  not  as  if  it  came  to  him  on  the  part  of  his  father. 

2.  That  if  A.  C.  Craig  died  without  leaving  a  widow  or  child, 
father  or  mother,  brother  or  sister  of  the  whole  blood,  but  if  he  left 
a  brother  of  the  half  blood,  such  brother  would  take  the  estate  in 
preference  to  some  remote  kindred  of  the  whole  blood. 

3.  That  if  William  J.  Currie,  half-brother  of  A.  C.  Craig,  is  proved 
to  have  been  living  in  1792,  at  the  age  of  22  or  28  years,  the 
proof  of  his  death  before  September  1797,  devolves  upon  the  plain- 
tiffs in  this  case. 

4.  That  unless  there  are  circumstances  showing  the   death  of 
William  Currie  to  have  taken  place  before  the  death  of  A.  C.  Craig, 
on  the  fifth  of  September  1797,  the  presumption  of  the  law  is,  that 
he  lived  until  and  beyond  that  time. 

5.  That  unless  the  plaintiff  proved  to  the  satisfaction  of  the  jury, 
that  William   J.  Currie  died  on  or  before  the  5th  of  September 
1797,  the  defendants  are  entitled  to  their  verdict. 

6.  That  the  circumstances  necessary  to  repel  the  legal  presump- 
tion of  the  continuance  of  life  for  the  period  of  seven  years,  must  be 
facts,  established  by  sufficient  evidence  ;  and  that  the  opinions,  of 
the  family  or  others,  are  not  sufficient  for  that  purpose. 

The  learned  judge  charged  the  jury  as  follows:  — 
"  This  is  an  action  of  ejectment  for  a  house  and  lot  on  Arch 
street.  Both  parties  claim  under  the  will  of  George  Craig  ;  and  it 
is  not  necessary  to  go  further  back  than  that.  By  this  will  he  gave 
power  to  his  executors  to  sell  this  property,  and  bequeathed  the  pro- 
ceeds to  his  son,  on  certain  conditions,  which,  it  is  agreed  by  the 
parties,  were  complied  with.  Archibald  C.  Craig  died  on  the  5th, 
or  according  to  Dr.  Currie,  on  the  seventh  of  September  1797, 
about  twenty-two  years  of  age.  His  will  appears  evidently  to  have 
been  made  while  he  was  in  extremis.  By  this  he  devised  i-^-.  ,-Q 
the  house  to  *Dr.  Currie.  The  Supreme  Court  have  decided  "- 
that  he  had  the  estate  for  his  life  ;  and  no  doubt  rightly.  It  is  a 
matter  about  which  hardly  two  lawyers  would  disagree.  Dr. 
Currie  therefore  was  entitled  to  possession  during  his  life  —  until 
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1828.  The  present  claimants  could  not  institute  any  action  till  his 
death.  The  reversion  did  not  pass  by  the  will  of  A.  C.  Craig.  He 
died  intestate  as  to  that.  Under  his  father's  will,  some  nice 
questions  occurred.  On  the  former  trial,  the  charge  of  the  judge 
was  excepted  to  ;  and  on  a  writ  of  error  the  Supreme  Court  decided, 
1st,  That  the  real  estate  was  impressed  with  the  character  of  money. 
2d,  That  A.  C.  Craig  had  an  election  to  take  it  as  money  or  land  ; 
and  having  treated  it  in  his  will  as  land.  This  was  considered  as 
evidence  of  his  intention  to  take  it  as  land.  He  died,  therefore,  seised 
of  it  as  land.  The  Supreme  Court  went  a  step  further,  and  decided 
that  though  first  money  and  then  land  ;  and  though  originally  the 
property  of  his  father,  yet  that  his  son  took  it  as  a  new  acquisition — 
as  if  it  had  been  actually  purchased  by  him.  This  is  a  matter  of 
great  importance  to  one  of  the  parties  in  this  cause  ;  for  if  it  had 
been  taken  by  devise  or  descent,  it  would  have  gone  to  the  heirs  on 
the  part  of  his  father  exclusively.  The  Supreme  Court  have 
decided,  however,  that  it  was  a  new  acquisition ;  and  whatever  my 
opinion  might  have  been,  and  whether  or  not  this  decision  is  in 
conformity  with  the  settled  doctrines  of  the  law  previously,  are 
matters  of  no  importance  on  this  trial.  Right  or  wrong,  as  that 
court  is  constitutionally  the  court  of  the  last  resort,  its  decisions  are 
the  law  of  the  land.  And  if  the  plaintiffs  wish  to  controvert  that 
decision,  they  must  do  so  by  excepting  to  my  opinion,  as  now  dis- 
tinctly and  unequivocally  declared  to  you,  that  A.  C.  Craig  took 
this  property  by  his  election,  as  a  new  acquisition.  The  effect  of 
this  decision  is,  that  if  a  half-brother  of  A.  C.  Craig,  were  now 
living,  he,  would,  without  question,  on  the  other  proof  in  this  cause, 
be  solely  entitled  to  this  property  ;  and  if  such  an  individual  had 
existence,  and  survived  A.  C.Craig  for  a  single  minute,  the  defend- 
ants, as  his  heirs,  or,  what  is  the  same  thing,  as  heirs  of  Dr.  William 
Currie,  would,  in  like  manner,  be  entitled  to  retain  their  possession. 
That  Margaret  Craig,  as  the  wife  of  Dr.  James  Currie,  had  a  son 
named  William  James  Currie,  and  that  he  lived  to  manhood,  is  not 
seriously  contested.  His  grandmother's  will,  and  his  mother's  will, 
Mr.  Ross's  testimony,  and  Dr.  Currie's  letters,  all  establish  this. 
No  doubt  he  was  a  son  of  Mrs.  Craig  and  half-brother  of  A.  C. 
Craig.  His  existence  being  established,  the  law  presumes  the  con- 
tinuance of  his  life,  until  the  contrary  be  shown.  This  must  be 
shown  to  the  plaintiffs.  The  burden  of  proof  is  on  them.  It  must 
be  shown  by  the  plaintiffs,  that  he  did  not  exist  on  the  day  when  A. 
C.  Craig  died,  which  is  fixed  as  the  fifth  or  seventh  of  September. 
1797.  How,  then,  is  the  death  of  William  James  Currie  made  out? 
Not  by  such  evidence  as  that  a  witness  was  present  when  he  died, 
or  attended  his  funeral.  It  is  to  be  inferred,  the  plaintiffs  say, 
*1fi11  fr°m  Circumstances — from  the  lapse  of  time  since  he  was 
J  last  heard  of,  and  the  circumstances  connected  with  the  la*' 
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account  we  have  of  him.     The  law  is,  that  after  the  lapse  of  seven 
years  from  the  time  when,  on  proper  inquiry,  a  person  is  last  heard 
of,  he  is  presumed  to  be  dead.     This  presumption,  in  point  of  law, 
supplies  the  place  of  direct  proof  of  death.     If,  therefore,  prior  to 
the  death  of  A.  C.  Craig,  seven  years  had  elapsed  since  William 
James  Currie  was  last  heard  of,  the  defence,  as  to  the  parts  claimed 
by  the  plaintiffs  would  be  unavailing.     It  is  all  important,  therefore, 
to  ascertain  when  he  was  last  heard  of.     Now,  when  was  he  last 
heard  of?     This  is  a  question  of  fact,  and  for  your  determination. 
I  do  not  consider  the  point  quite  so  clear,  as  it  seems  to  have  been 
thought  by  counsel.     Dr.  Currie,  it  is  true,  fixes  the  precise  time — 
the  very  day — November  27th,  1792.     Mrs.  Ross,  who   was   but 
fourteen  years  of  age  in  1793,  says  he  left  this  country  for  South 
America,  in  1792.     She  says   she   heard  this  from   his  mother. 
Mrs.  Craig's  will  leaves  him  a  legacy,  without  alluding  to  his  absence. 
But  Mrs.  Haly's  will  appears  to  me  to  furnish  the  most  important 
evidence  on  this  point.     It  contains  a  devise  to  him,  on   the  death 
of  his  mother.     Her  language  is,  '  my  grandson,  William   Currie,  " 
(who  is  the  son  of  my   daughter  Margaret,  and  is  gone  to  parts 
beyond  the  seas).'     She  speaks  in  the  present  tense.     This  language 
may  seem,  perhaps,  to  imply,  that  he  had  not  been  very  long  absent. 
Yet  she  asserts,  that  he  was  then  gone  to  parts  beyond  the  seas ; 
and  she  adds  afterwards,  '  If  the  said  William  Currie  shall  return 
from  parts  beyond  the  seas.'     That  he  was  absent,  would  seem  an 
unavoidable  inference,  as   to  her  belief,  at  the  date  of  her  will. 
Now  this  bore  date  February  10,  1792 — more  than   nine  months 
earlier  than  the  time  fixed  by  Dr.  Currie,  as  the  very   day  he  left 
the  city.     (Here  the  judge  read  that  part  of  Dr.   Currie's  letter  of 
May  26th  1813,  in  which  he   speaks   of  William   James   Currie's 
departure  from  this  city,  in  order  to  sail  for  New   York  )     Doctor 
Currie  says,  that  after   an   absence  of  four  years   he  returned  to 
Philadelphia — to  this  city — the  latter  end   of  the  year  1791,  and 
left  again,  on  the  27th  of  November  1792.     The   defendants  say, 
that  the  grandmother  may  have  allusion  to  his  first  absence :  and 
Mrs.  Ross  is  brought  up  a  second  time  to  give  (and  certainly  she 
is  a  very  willing   witness),  a  corroboration  of  the  fact  of  this  first 
absence.     She  says,  '  I  believe  William   James  Currie  had  been  to 
sea  before  he  went  in  1782.     I  think  it  was  said  he  was  then  absent 
four  or  five  years.'     What  sort  of  testimony  is  this  ?     She  says, 
too,  that  he  was  not  a  mariner,  and  that  she  thinks  he  went   to 
settle  in  South  America — yet  Doctor  Currie  swears  he  was  a  mari- 
ner, and  in  his  letters  says  he  went  on  a  speculating  voyage.     Mrs. 
Haly's   will   is  almost  irresistible    in  establishing  the    fact,    that 
William  James  Currie  was  absent  on  the  10th  of  February  1792. 
But  according  to  Doctor  Currie's  letter,  he  returned  to  this  city  in 
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*1fi11  nd  °f  1791  ;  and  did  not  *leave  for  his  voyage, 

J    till  November  27,  1792  ;  so  that,  according  to   this,  he  was 
probably  in  the  bosom  of  his  family,  at  the  very  time  when  his 
grandmother  says  he  was  gone  to  parts  beyond  the  seas  —  I  think  the 
inference,  then,  a  fair  one,  and  as  such  submit  it  to  the  jury  for 
their  consideration,  that  the  time  when  Wm.  James  Currie  was  last 
heard  of,  was  more  remote  than  it  is  fixed  by  Dr.  Currie  :  that  he 
has  made  a  mistake  of  at  least  a  year,  if  not  more.     I  think  it 
right,  therefore,  to  submit  to  you,  whether  you  are  not  justified  in 
presuming  that  more  than  seven  years  elapsed  after  he  went  away 
and  was  last  heard  of,  before  the  5th  of  September  1797.     If  so, 
then  the  legal  presumption  comes  in,  that  he  must  have  been  dead 
at  the  time  of  his  brother's  death.  This  is  a  question  of  probability, 
from  the  evidence,  with  nothing  to  oppose  it,  but  the  recollections 
of  Dr.  Currie,  penned  more  than  twenty  years  after  the  event,  and 
the  loose  testimony  of  Mrs.  Ross,  which  deserves  but  little   confi- 
dence.    If  you  believe  that  he  went  away  before  the  5th  of  Sep- 
tember 1790,  and  has  not  been  heard  of  since  his  departure,  you 
need  not  trouble  yourselves  to  inquire  as  to  when  he  died.     But  if 
you  think  that  he  has  been  heard  of  since  this  time,  you  are  to 
consider  if  he  died  since,  and  when.     This  is  purely  a  question  of 
fact,  for  the  jury  box,     For  although  the  law  presumes  the  death 
of  an  individual,  after  the  lapse   of   seven  years,    without  being 
heard  of,  yet  it  does  not  decide  that  he  necessarily  continued  to  live 
throughout  the  entire  seven  years.     The   probability  of  his  living 
throughout  that  period,  or  dying  within  it,  is  great  or  small,  accord- 
ing to  circumstances.     If  a  person  were  traced  up  to  the  scene  of 
some  conflagration,  in  which  many  lives  were  proved  to  have  been 
lost  —  such,  for  instance,  as  the  burning  of  the  Richmond  theatre  — 
if  a  soldier  or  sailor  known  to  have  been   engaged  in   battle  at   a 
particular  time  —  or  the  inhabitant  of  a  place  visited  by  a  destruc- 
tive disease  —  or  one  on  board  a  vessel  at  sea,  exposed  to  a  severe 
storm  —  could  not,  on  inquiry  be  heard  of  afterwards,  a  strong  proba- 
bility of  the  death  of  each  of  these  would  arise  ;  and  such  circum- 
stances being  proved  in  a  case,  would  warrant  a  jury  to  infer  death 
in  less  time  than  seven  years  from  the  period  when  the  individual 
was  last  heard  of.     The  only  circumstances  here  is   the  going  to 
sea.     (Here  the    judge  read  part  of  Dr.  Currie's  letter  to  Mr. 
Milnor,  dated  May  26th  1813.)     I  think  it  a  fair  inference  from 
this,  that  he  did  embark  from  New  York.     If  you  think  so,  then 
you  have  a  right  to  take  into  consideration  all  the  hazards  of  the 
sea,  of  whatever  nature  or  description.     In  the  case  read  from  the 
27th  volume  of  the  English  Common  Law  Reports,  the  party  went 
to  America,  and  was  not  heard  of  afterwards.     There  was  no  other 
evidence.     The  court  said  the  jury  had  a  right  to  presume  his 
death,  within  the  seven  years  ;  that  it  was  not  to  be  taken  as  a 
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legal  conclusion,  that  he  must  have  lived  throughout  the  seven 
years.  The  presumption  of  the  continuance  of  life  ceases  after  the 
lapse  of  seven  years  from  the  time  when  a  *person  is  last  r*if?o 
heard  of;  and  a  jury  may  presume  him,  without  doubt,  as  *- 
then  dead ;  but  they  may  infer  his  death  within  that  time,  from 
circumstances  proved  in  the  case.  It  is  a  question  of  fact  for  the 
jury  :  and  as  such,  I  leave  it  entirely  with  you.  In  reference  to 
the  accounts  and  other  documents  connected  with  the  settlement  of 
the  estate  of  Mrs.  Haly,  Mrs.  Craig,  and  A.  C.  Craig,  which  have 
been  given  in  evidence ;  they  have  but  a  very  remote  application  to 
the  points  in  dispute.  You  may,  however,  take  them  for  what  you 
think  they  are  worth.  One  object  of  this  testimony  was  to  show 
the  conduct  and  interest  of  Dr.  Currie.  It  was  certainly  his  inte- 
rest in  the  first  place  to  show  that  William  J.  Currie  outlived  his 
mother  and  grandmother,  and  yet  died  before  April  19th  1794  ;  for 
as  he  says,  he  would  then  have  been  entitled  to  the  legacies  to 
William  J.  Currie  under  their  wills.  It  was  especially  his  interest 
thai  William  J.  Currie  should  be  shown  to  have  outlived  his  brother 
A.  C.  Craig.  He  was  bound  by  affection  to  make  inquiries  about 
him,  as  his  nephew.  It  is  natural  to  suppose,  therefore,  that  he 
did  make  inquiries,  and  yet  he  has  not  chosen  to  communicate  any  in- 
formation as  to  whether  he  did  or  not.  He  contents  himself  with 
stating  simply  the  time  of  his  nephew's  leaving  the  city,  the  object 
he  had  in  view,  and  that  neither  he  (Dr.  Currie)  nor  any  one  else, 
that  he  knew  of,  ever  heard  of  him  afterwards.  As  to  Mr.  Ralston's 
accounts,  they  shed  but  little  light.  He  chose  to  act  cautiously. 
Until  1812  or  1813,  no  letters  of  administration  were  taken  out  on 
the  estate  of  William  James  Currie.  There  was  no  one  therefore 
authorized  to  demand  payment  of  the  legacies  bequeathed  to  him 
before  that  time.  The  account  of  Mr.  Ralston  was  settled  shortly 
afterwards.  On  the  whole,  if  you  think  yourselves  justified  to 
infer  from  the  evidence  that  William  James  Currie  has  not  been 
heard  of  since  seven  years  preceding  his  brother's  death,  you  ought 
to  presume  his  death,  and  give  your  verdict  to  the  plaintiffs  for  the 
shares  they  claim.  If  you  do  not  think  right  so  to  infer,  then  if 
you  conclude  that  he  died  before  his  brother,  though  heard  of  within 
seven  years  preceding  his  death,  your  verdict  should  also  be  for  the 
plaintiffs.  But  if  you  do  not  think  yourselves  justified  to  make 
either  of  these  inferences,  your  verdict  should  be  for  the  defend- 
ant." 

In  reference  to  the  points  propounded  by  the  defendants'  coun- 
sel, the  learned  judge  charged  as  follows  : — 

"  To  the  1st  point. — I  have  already  charged  on  the  affirmative 
on  this  point.     This  is  the  express  decision  of  the  Supreme  Court. 

"  To  the  2d  point. — This  is  so. 
4  WHARTON — 11 
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"  To  the  3d  point. — I  answer  this  precisely  as  requested.  My 
remarks  to  you  on  the  general  charge  were  to  the  same  effect. 

"  To  the  4th  point. — I  have  already  stated  that  the  law  presumes 
the  death  of  an  individual,  after  the  lapse  of  seven  years  from  the 
*1fi3T  *^me  ne  *s  ^as^  neai<d  of.  In  this  case  it  is  not  pretended 
'  on  either  side  that  VV.  J.  Currie  has  heen  heard  of  since  the 
28th  of  November  1792,  more  than  forty-five  years  ago.  All  pre- 
sumption of  the  continuance  of  his  life  has  long  since  ceased.  It 
is  certainly  competent  to  the  jury  to  consider  his  life  to  have  con- 
tinued till  the  full  expiration  of  seven  years  from  the  time  when 
they  find  he  was  last  heard  of ;  and  if  that  period  overreaches  the 
time  of  A.  C.  Craig's  death,  according  to  their  conclusion  from  the 
evidence,  they  may  find  that  W.  J.  Currie  outlived  A.  C.  Craig. 
But  the  jury  have  the  undoubted  right  to  infer  the  death  of  W.  J. 
Currie  to  have  taken  place  before  A.  C.  Craig,  and  although  seven 
years  had  not  then  elapsed  since  W.  J.  Currie  was  last  heard  of,  if 
they  find  any  circumstances  to  have  been  proved  which  renders  such 
an  inference  probable.  If  no  such  circumstances  have  been  proved 
in  their  opinion,  they  will  not  be  justified  in  presuming  his  death 
within  seven  years. 

"  To  the  5th  point. — I  answer  this  as  requested. 

"  To  the  6th  point. — Undoubtedly  mere  opinion  of  the  family 
should  be  discarded,  and  the  evidence  from  which  the  jury  are 
to  draw  inferences,  must  be  facts  ;  what  these  are  the  jury  will 
ascertain." 

The  defendants'  counsel  tendered  a  bill  of  exceptions  to  this 
charge,  which  the  learned  judge  sealed,  adding  the  following  : 

"  After  the  foregoing  charge  was  given,  the  defendants'  counsel, 
before  the  jury  retired,  stated  that  they  excepted  to  the  charge  ; 
and  being  called  upon  to  specify  the  particular  parts  excepted  to, 
said,  that  the  jury  had  been  told  that  there  was  no  evidence  of  the 
time  when  William  James  Currie  was  last  heard  of.  I  then  replied 
that  I  recollect  no  such  remarks ;  and  told  the  jury,  to  prevent 
all  misapprehension  as  to  what  I  had  said,  or  meant  to  say,  on  that 
subject,  I  would  state,  that  the  evidence  given  on  that  subject  was 
not  definite  and  conclusive  in  its  character:  that  though  Doctor 
Currie  had  mentioned  a  particular  day,  yet  other  evidence  had  been 
received,  which  rendered  his  recollection  doubtful :  and  that  upon 
the  whole  evidence,  it  was  a  question  of  fact  for  them  to  say,  when 
Wm.  J.  Currie  was  last  heard  of.  That  they  were  not  bound  down 
to  the  day  mentioned  by  Dr.  Currie,  if  they  thought  other  and 
better  evidence  showed  him  to  have  been  mistaken.  The  same 
counsel  then  added,  that  they  excepted  to  its  being  left  to  the  jury, 
to  find  from  the  circumstances  in  proof,  that  admitting  William 
James  Currie  had  been  heard  of,  within  seven  years  previous  to  the 
death  of  his  brother,  but  not  after  the  time  named  by  Doctor 
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Currie,  his  death  had  taken  place  before  his  brother's  ;  and  this 
was  the  only  exception  taken  by  them. 

"  And  thereupon  the  counsel  for  the  said  defendant  did  then  and 
there  except  to  the  aforesaid  part  of  the  charge  and  opinion  of  the 
said  court,  &c." 

*The  jury  found  a  verdict  for   the   plaintiffs,  and  the  p-tg^ 
defendants'  counsel  removed  the  record  by  writ  of  error,   "- 
and  filed  the  following  specifications. 

1.  Because  the  judge  of  the  District  Court  charged  the  jury  that 
after  the  lapse  of  seven  years,  the  law  presumes  the  death  of  a 
person  not  heard  of ;  but  that  within  the  seven  years,  it  is  a  matter 
of  fact  for  the  jury. 

2.  Because  the  judge  refused  to  charge  the  jury  as  requested  by 
the  defendants'  counsel ;  that  unless  there  were  circumstances,  show- 
ing the  death  of  William  J.  Currie  to  have  taken  place  before  the 
death  of  A.  C.  Craig,  on  the  5th  of  Sept.  1797,  the  presumption 
of  law  is,  that  he  lived  until  and  beyond  that  time. 

3.  Because  the  judge  refused  to  charge  the  jury  as  requested  by 
the  defendants'  counsel,  that  unless  the  plaintiff  prove  to  the  satis- 
faction of  the  jury,  that  William  J.  Currie  died  on  or  before  the 
5th  of  Sept.  1787,  the  defendants  are  entitled  to  their  verdict. 

4.  Because  the  judge  told  the  jury,  that  the  law  does  not  presume 
that  a  man  lived  during  seven  years  from  the  time  that  he  was  last 
heard  of. 

5.  Because  the  judge  told  the  jury  that  a  witness  on  the  part  of 
the  defendants,  whose  testimony  was  not  impeached  or  questioned, 
was  a  "  very  willing  witness,"  and  that  "  very  little  confidence  was 
to  be  placed  in  her  testimony." 

6.  Because  the  judge  told  the  jury,  that  a  certain  will,  produced 
on  the  part  of  the  plaintiff,  was  "irresistible,"  in  establishing  a 
certain  fact,  viz.,  the  absence  of  W.  J.  Currie  at  a  certain  time. 

7.  Because  the  judge  told  the  jury,  there  was  "  no  evidence  at 
all,"  or  "  no  distinct  evidence,  to  fix  the  period  when  William  J. 
Currie  went  away ;"   whereas  there  was  the  positive  oath  of  a 
respectable  and  unimpeached  witness,  that  he  went  away  in  the 
year  1792 ;  and  in  a  document  produced  by  the  plaintiff's  counsel, 
and  not  impeached  and  contradicted  in  any  way,  it  was  stated  that 
he  went  away  on  the  27th  November  1792. 

8.  Because  the  judge  told  the  jury,  that  if  they  believed  that  W. 
J.  Currie  went  away  before  the  6th  of  September,  1790,  their  labors 
would  cease,  and  the  defence  would  be  unavailing,  although  there 
was  no  evidence  whatever  to  create  a  belief  that  he  went  away  as 
early  as  the  year  1790,  although  he  was  proved  to  be  in  existence 
in  the  year  1792 ;  and  although  the  only  evidence  whatever  of 
his  death  was  the  letters  of  administration  taken  out  in  the  year 
1812. 
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9.  Because  the  said  judge  told  the  jury,  that  it  was  a  fair  pre- 
sumption that  Dr.   Currie  "  did  make  inquiry,  did  ascertain  the 
*1ftr-i      fact."  *(e.  e.  of  the  death   of  William  J.  Currie  prior  tc 

-"  the  said  day)  "and  did  not  choose  to  communicate  it ;" 
whereas  the  only  evidence  in  relation  to  this,  was  a  letter  of  Dr. 
Currie  produced  by  the  plaintiff's  counsel,  in  which  he  expressly 
asserted,  that  nothing  was  ever  heard  of  or  from  W.  J.  Currie  after 
he  left  here. 

10.  Because  the  judge  told  the  jury,  that  they  might  infer  from 
the  circumstances,  that  W.  J.  Currie  died,  at  any  time  within  seven 
years  after  he  was  last  heard  of,  although  there  was  not  a  single 
fact  or  circumstance  proved  in  the  cause,  from  which  such  an 
inference  could  legally  be  drawn. 

11.  Because  the  judge  took  the  facts  from  the  jury,  and  charged 
them  upon  a  supposed  or  presumed  state  of  facts. 

12.  General  errors. 

Mr.  T.  I.  Wharton,  for  the  plaintiff  in  error. 

The  learned  judge  before  whom  this  cause  was  tried,  has  stated 
in  the  bill  of  exceptions,  that  he  required  us  at  the  trial  to  specify 
the  particular  points  of  the  charge  to  which  we  excepted.  The 
authority  to  require  this  is  denied.  We  contend  that  we  had  a 
right  to  except  to  the  whole  charge,  and  were  not  bound  to  specify 
the  exceptions  at  the  trial.  The  rules  of  this  court  require  the 
specifications  of  error  to  be  made  here,  and  not  before.  The 
authorities  are  to  this  effect.  Phoenix  Ins.  Co.  v.  Pratt,  2  Binn. 
308,  318,  321,  323.  It  is  settled  that  this  court  will  take  notice 
of  an  error  not  assigned,  and  even  of  a  point  not  made  in  the  court 
below,  if  the  justice  of  the  case  requires  it.  Anderson  v.  Long,  10 
S.  &  R.  55  ;  Hoffner  v.  Wightman,  5  Watts  205. 

1.  The  5th,  6th,  7th,  8th,  and  9th  specifications  of  error  relate 
to  those  parts  of  the  charge  of  the  learned  judge  which  appeared 
to  interfere  with  the  province  of  the  jury  in  weighing  evidence  and 
estimating  the  character  of  witnesses.     The  rules  on  this  subject 
are  well  settled.     It  is  also  settled  that  a  judge  has  no  right  to 
leave  a  question  as  a  fact  to  the  jury,  if  there  is  no  evidence  at  all 
on  the  point :  Sampson  v.  Sampson,  4  S.  &  R.  333,  &c.  ;  Dubois 
v.  Lord,  5  Watts  47  ;  McClurg  v.  Willard,  Id.  275;  Newbaker  v. 
Alrichs,  Id.  183  ;  Fish  v.  Brown,  Id.  441. 

2.  The  remaining  exceptions  relate  to  the  presumption  of  life  or 
death  in  an  absent  person.     This  is  a  question  of  great  interest, 
and  perhaps  may  be  considered  an  open  one  in  this  state.     If  the 
English  rule  has  not  been  adopted  here,  it  is  worthy  of  considera- 
tion whether  in  so  migratory  a  community  as  this  is,  it  is  entirely 
applicable.    Before  the  passing  of  the  statutes  of  1  James  1,  c.  11, 
8.  2,  and  19  Charles  2,  c.  6,  the  rule  was,  that  when  a  man  was 
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once  proved  to  be  living,  he  was  presumed  in  law  to  be  still  living, 
until  the  contrary  was  proved.  The  statutes  of  James  and  <Cbarle& 
have  been  *applied  by  the  English  courts  to  cases  not  men-  r#iaa 
tioned  in  them,  that  is,  to  raise  a  legal  presumption  of  death  I 
after  the  lapse  of  seven  years  from  the  time  the  party  was  last  heard 
of,  after  diligent  inquiry.  We  contend,  that  the  learned  judge  of 
the  district  court  made  two  mistakes,  1.  In  laying  down  as  a  rule, 
that  at  the  end  of  seven  years  a  person  is  presumed  to  be  dead,  if 
not  heard  of,  although  there  is  no  proof  of  inquiry  respecting  him. 
2.  In  telling  the  jury  that  they  might  presume  death  within  the 
seven  years,  from  circumstances  which  are  insufficient  to  create  or 
raise  a  presumption.  The  English  authorities — which  are  not 
numerous — do  not  seem  to  support  these  positions.  In  Throgmor- 
ton  v.  Walton,  2  Roll.  Rep.  461,  it  was  laid  down,  that  the  proof 
of  the  fact  of  death  lies  on  the  party  asserting  it.  So  in  Wilson  v. 
Hodges,  2  East  311.  In  Doe  v.  Jesson,  6  East  80,  it  was  said  by 
Lord  Ellenborough,  that  the  presumption  is  of  death  at  the  end  of 
the  seven  years.  In  Richards  v.  Richards,  cited  in  a  note  to  Doe 
v.  Griffin,  15  East  293,  it  was  ruled,  that  the  plaintiff  must  remove 
all  possibility  of  title  in  another  person  ;  and  there  it  was  held 
necessary  to  prove  that  the  person  absent  died  without  issue.  The 
case  of  Doe  v.  Napean,  5  Barn.  &  Ad.  86,  27  E.  C.  L.  R.  42, 
relied  upon  by  the  learned  judge  on  the  trial  of  this  case,  does  not 
go  the  length  supposed,  and  if  the  opinion  of  the  court  is  to  be 
understood  as  supposed,  it  is  contrary  to  the  authorities,  and  the 
reason  of  the  rule,  which  must  mean  that  the  presumption  does  not 
begin  to  run,  until  after  the  expiration  of  seven  years.  It  is  like 
the  rule  of  age,  which  requires  the  twenty-one  years  to  be  fully 
completed,  before  the  minor  becomes  an  adult,  and  cannot  dispense 
with  an  hour  of  the  time.  Such  is  the  English  rule,  as  to  presump- 
tions of  life.  The  law  of  continental  Europe  on  this  subject  will 
be  found  in  4th  Birge  on  the  Conflict  of  Laws,  ch.  5,  §  1.  The 
presumption  of  the  English  law  is  an  arbitrary  one,  independent 
of,  age,  habits  of  life,  &c.  According  to  the  best  calculations  of 
writers  on  the  subject,  the  chance  of  life  of  Wm.  J.  Currie  at  the 
age  and  time  at  which  he  left  home,  was  at  the  lowest  twenty-one 
years.  The  mere  circumstance  of  going  to  sea  is  not  sufficient  to 
interfere  with  the  presumption  of  life.  Nor  was  the  circumstance 
of  engaging  in  prohibited  trade  in  South  America,  since  that  was 
not  punished  with  death.  It  does  not  appear  that  the  English  rule 
of  seven  years  has  been  expressly  adopted  in  this  state.  In  Miller 
v.  Beates,  3  S.  &  R.  490,  it  was  certainly  not  so  understood,  as  is 
plain  from  the  language  of  C.  J.  Tilghman.  In  Innes  v.  Campbell, 
1  Rawle  373,  C.  J.  Gibson  says,  that,  "  in  addition  to  the  lapse  of 
time,  proof  that  a  man  has  not  been  heard  of  for  seven  years  is 
sufficient  to  rebut  the  presumption  of  life,"  and  it  was  held  that 
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"  the  lapse  of  twenty-four  years,  without  proof  of  inquiry,  or  other 
circumstances,"  is  sufficient  to  rebut  the  presumption  of  life.  The 
Pennsylvania  cases  then,  certainly  do  not  allow  any  presumption 
*16'71  °^  ^e  ceasinS  ®f  life  within  seven  years  ;  *and  it  does  not 
1  -"  appear  that  any  rule  fixing  that  period  has  been  adopted. 
In  Massachusetts  it  has  been  expressly  decided,  that  mere  absence, 
for  less  than  seven  years,  is  not  sufficient  to  create  a  presumption 
of  death  :  Newman  v.  Jenkins,  10  Pick.  515.  And  the  other 
American  cases  are  consistent  with  this.  Woods  v.  Woods,  2  Bay 
476  ;  King  v.  Paddock,  18  Johns.  141.  At  all  events,  if  circum- 
stances are  allowed  to  create  a  presumption  of  death  within  the 
seven  years,  they  must  be  stronger  and  more  to  the  purpose  than 
any  which  were  given  in  evidence  in  this  case. 

Mr.  J.  M.  Read  and  Mr.  Bradford,  for  the  defendants  in  error. 

1.  The  evidence  in  this  case  proved  satisfactorily  that  William 
James  Currie  was  a  resident  of  Philadelphia ;  that  he  went  on  a 
voyage  to  the  Spanish  Main,  and  was  never  heard  of  afterwards. 
At  the  time  of  the  trial  forty-five  years  had  elapsed  from  his  depart- 
ure, and  no  one  pretended  that  he  was  seen  in  life  after  he  sailed 
from  New  York.  The  defendants'  witnesses,  in  proving  his  exist- 
ence, proved  also  enough  to  raise  the  presumption  of  his  death,  a 
short  time  after  his  departure.  Was  it  necessary  for  us,  with  such 
testimony,  to  prove  inquiry  after  him  ?  In  fact,  Dr.  Currie's  letter 
of  1813,  sufficiently  proved  inquiry,  and  that  by  the  proper  person. 

The  cases  decided  in  this  state  show,  at  all  events,  the  readiness 
of  the  court  to  adopt  the  English  rule.  In  Miller  v.  Beates,  C.  J. 
Tilghman  decided  only  the  point  before  him.  In  Fulweiler  v. 
Baugher,  15  S.  &  R.  65,  Judge  Huston  speaks  of  the  seven  years 
presumption.  In  Innes  v.  Campbell,  it  is  also  alluded  to.  In  King 
v.  Paddock,  only  twelve  years  had  elapsed  at  the  time  of  trial.  The 
English  cases  support  the  view  taken  by  Judge  Stroud.  Rowe  v. 
Harland,  1  Wm.  Blacksf.  404 ;  2  Starkie  on  Evid.  457  ;  3  Id. 
1120.  In  Doe  v.  Jesson,  it  was  not  necessary  to  the  decision  of 
the  case  to  inquire  if  the  person  died  within  seven  years.  Doe  v. 
Deakin,  4  Barn.  &  Aid.  433 ;  Doe  v.  Griffin,  15  East  293.  The 
case  of  Doe  v.  Nepean,  is  the  latest  English  case,  and  express  to  the 
main  point  in  this  argument.  In  respect  to  other  presumptions,  as 
of  a  right  of  way,  the  law  does  not  ascertain  any  precise  time. 
There  is  no  authority  which  says  that  a  jury  may  not  presume  death 
within  the  seven  years,  from  circumstances.  The  legal  presumption 
is  that  the  person  was  dead  at  the  end  of  sfcven  years,  not  that  he 
lived  all  the  time.  The  rule  violates  common  sense  if  it  supposes 
that  a  man  died  exactly  at  the  end  of  seven  years.  Webster  v. 
Birchman,  13  Ves.  362.  In  3  Kent's  Commentaries  301,  it  is 
said  that  when  a  missing  vessel,  shall  be  supposed  to  have  perished, 
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depends  on  circumstances.  Patterson  v.  Black,  1  Phillips  on  Ins. 
292 ;  2  Marshall  781  ;  Green  v.  Brown,  2  Strange  1199  ;  Brown 
v.  Nelson,  1  Caines's  Rep.  525 ;  Gordon  v.  Browne,  3  Johns.  Rep. 
150 ;  Horseman  v.  Thornton,  1  Holt  N.  P.  Cas.  242 ;  s.  c.  3  E. 
*C.  L.  R.  88;  Watson  v.  King,  1  Starkie's  Rep.  121 ;  s.  r*-,™ 
c.  2  E.  C.  L.  R.  322  ;  Twenlow  v.  Osborn,  2  Campb.  85.  ' 
In  Hopewell  v.  De  Pinna,  2  Campb.  113,  Lord  Ellenborough 
ruled  that  it  was  necessary  for  the  defendant  to  show  that  her  hus- 
band was  living.  In  Thorn  v.  Rolf,  2  Dyer  185,  it  appears  that 
there  was  an  inquiry  as  to  the  seven  years  previous  to  the  statutes. 
Under  the  statute  of  bigamy,  the  presumption  is  not  that  the 
absent  person  lived  through  the  seven  years.  King  v.  Twyning, 
2  Barn.  &  Aid.  385.  In  questions  of  survivorship  it  is  a  matter 
of  evidence  and  circumstances.  Broughton  v.  Randall,  Cro.  Eliz. 
203 ;  Taylor  v.  Diplock,  2  Phillimore  261  ;  s.  c.  1  Eng.  Eccl. 
Rep.  259  ;  Selwyn's  Case,  3  Haggard  748  ;  s.  c.  5  Eng.  Eccl.  Rep. 
254  ;  Mason  v.  Mason,  1  Meriv.  308.  So  with  respect  to  other 
presumptions.  Norris  v.  Norris,  1  Finch's  Ch.  Cas.  419  ;  Nichols 
v.McFarlane,  3  Watts  165  ;  Rex  v.  Harborne,  4  Nev.  &  Man.  343  ; 
S.  c.  29  E.  C.  L.  R.  161 ;  2  Leigh's  N.  P.  933.  It  is  impossible 
to  avoid  giving  weight  to  circumstances,  such  as  the  age,  health  and 
pursuits  of  the  person.  Now,  was  there  any  evidence  to  go  to  the 
jury  in  this  case,  of  any  circumstances  raising  a  presumption  of 
death  within  seven  years  ?  Dr.  Currie  was  executor  of  Mrs.  Craig, 
arid  administrator  of  both  her  sons,  and  necessarily  had  all  the 
papers  and  all  the  information  on  the  subject.  Mrs.  Ross's  testi- 
mony was  very  unsatisfactory.  Mrs.  Haly's  will  which  was  a 
formally  drawn  instrument,  furnished  very  important  testimony. 
On  the  10th  of  February,  1792,  she  speaks  of  him  as  then  absent 
beyond  sea.  The  codicil  seems  to  show  that  she  considered  him 
as  then  dead.  Dr.  Currie's  will  and  declarations  prove  that  he 
knew  himself  to  possess  only  a  life-estate  in  this  house.  His  letters 
also  furnish  evidence  against  the  view  taken  on  the  other  side.  Dr. 
Currie  swore,  on  taking  out  letters  of  administration,  that  William 
J.  Currie  was  a  mariner.  He  probably  sailed  from  New  York  in 
the  month  of  December,  at  a  tempestuous  season.  It  is  a  matter 
of  history,  that  the  yellow  fever  prevailed  in  the  West  Indies,  in  the 
neighborhood  of  the  Spanish  Main,  in  the  year  1793.  These  were 
circumstances  sufficient  to  go  to  the  jury  on  the  presumption  of 
death.  The  following  cases  also  were  cited  on  this  point.  Holman 
v.  Exton,  Carthew  246 ;  Burns  v.  Burns,  1  Bayley's  Rep.  So.  Car. 
507 ;  Proctor  v.  McCall,  2  Bayley's  Rep.  298. 

2.  The  exceptions  to  the  charge  of  the  judge  on  matters  of  fact 
are  not  sustained.  In  1st  Starkie  73-4  (ed.  1828),  it  is  said  that 
in  questions  of  presumption  it  is  the  duty  of  the  court  "  to  analyze 
the  evidence,  to  extract  and  propound  the  particular  points  to  which 
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the  attention  of  the  jury  is  to  be  directed,  and  to  comment  upon  the 
bearings,  tendency  and  force,  of  the  particular  facts,  and  to  observe 
upon  the  comparative  weight  and  force  of  conflicting  evidence." 
And  the  authorities  show  that  this  position  is  sound.  Rex  v.  Hig- 

*i«Qi  gins> 3  Car- &  R  603;  s- c- 14  E- c- L- R- 476;  Rex  *v- 

oyj  Clewes,  4  Car.  &  P.  221 ;  s.  c.  19  E.  C.  L.  R.  354 ;  Smith 
v.  Blandy,  Ryan  &  Mood.  257  ;  s.  c.  21  E.  C.  L.  R.  433 ;  Delany 
v.  Robinson,  2  Whart.  Rep.  503,  506 ;  Baker  v.  Lewis,  4  Rawle 
356 ;  Kellog  v.  Richards,  14  Wend.  116 ;  U.  S.  v.  Packages,  Gil- 
pin  254;  Ex  parte  Crane,  5  Peters  198;  Scott  v.  Lloyd,  9  Id. 
442 ;  Magniac  v.  Thompson,  7  Id.  390  ;  Carver  v.  Jackson,  4 
Id.  2 ;  Whitehill  v.  Wilson,  3  P.  &  W.  405 ;  Stouffer  v.  Latshaw, 
2  Watts  167  ;  Hanney  v.  Stewart,  6  Id.  487 ;  Evans  v.  Mengell, 
6  Id.  74. 

Mr.  Rawle,  in  reply. 

I  presume  that  it  is  not  necessary  to  say  any  thing  upon  the 
subject  of  the  judge  requiring  us  to  specify  our  objections  to  the 
charge.  [KENNEDY,  J. — There  has  been  no  answer  on  the  part 
of  the  defendants  in  error  to  this  point ;  and  you  need  not  press 
it] 

The  great  error  in  the  learned  judge  below,  was  in  leaving  to  the 
jury  to  infer  from  the  evidence,  that  W.  J.  Currie  went  away  from 
Philadelphia  previously  to  1790.  There  was  not  a  word  of  evi- 
dence to  this  effect,  and  the  only  possible  ground  for  inference  was 
to  be  found  in  the  will  of  Mrs.  Haly,  who  in  February,  1792,  speaks 
of  him  as  then  absent.  Now,  he  was  absent  at  a  previous  time, 
and  as  it  appears  that  he  returned  and  went  to  sea  again,  this  pas- 
sage in  the  will  may  have  alluded  to  his  first  voyage.  Whether  the 
English  rule  as  to  the  seven  years'  presumption  exists  at  all  here 
has  been  doubted.  But  supposing  it  to  have  been  adopted  as  fully 
as  it  exists  in  England,  it  does  not  sanction  the  charge  excepted  to. 
The  rule  is  not  that  there  is  a  presumption  at  the  end  of  seven 
years,  that  death  has  taken  place,  but  that  there  is  a  cessation  of 
life  at  the  end  of  that  period.  The  distinction  is  important,  and 
well  founded  in  reason  and  authority.  How  then  can  life  be  pre- 
sumed to  have  ceased  within  that  term  ?  The  case  of  Doe  v. 
Nepean  is  inconsistent  with  all  the  previous  law,  and  of  no  author- 
ity. Suppose  A.  C.  Craig  had  died  in  a  week  after  W.  J.  Currie 
sailed,  on  the  doctrine  of  the  learned  judge,  the  jury  might  pre- 
sume the  death  of  the  latter  to  have  been  previous  to  that  of  the 
former.  The  court  might  as  well  have  told  the  jury,  that  they 
had  a  right  to  presume  payment  of  a  bond  within  twenty  years, 
from  the  mere  circumstance  of  no  demand  having  been  made, 
whatever  might  be  the  situation  of  the  parties.  The  cases  respect- 
ing the  loss  of  vessels  are  not  analogous.  In  the  one  case  it  is  an 
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artificial  presumption  of  law.  In  the  other  it  is  a  presumption  of 
fact.  It  was  incumbent  on  the  plaintiffs  to  prove  that  the  vessel 
had  foundered  at  sea,  or  never  been  heard  of,  if  they  relied  upon 
W.  J.  Currie's  perishing  on  the  outward  voyage.  The  case  of 
Newman  v.  Jenkins,  10  Pick.  515,  is  conclusive  as  the  decision  of 
a  highly  respectable  court.  The  circumstances  relied  upon  on  the 
other  side  really  amount  to  nothing.  It  is  true  *that  Dr.  pi  ^0 
Currie  called  him  a  mariner,  in  the  administration  papers,  *- 
but  it  is  evident  that  such  was  not  his  vocation,  and  if  it  were,  it 
would  not  greatly  diminish  the  chances  of  life.  There  is  no  evi- 
dence or  knowledge  of  the  yellow  fever  having  prevailed  in  1793, 
or  any  other  year,  on  the  Spanish  Main.  The  correspondence 
between  Dr.  Currie  and  the  attorneys  of  the  plaintiff,  and  the 
accounts  of  Mr.  Ralston,  furnish  almost  irresistible -evidence  that 
W.  J.  Currie  did  not  die  on  the  outward  voyage,  or  shortly  after 
his  arrival  in  Spanish  America;  since  if  such  had  been  the  case, 
information  of  the  fact  would  have  been  received,  and  the  plaintiffs 
would  certainly  have  not  agreed  to  the  compromise  which  was  made, 
and  the  division  of  the  personal  property. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Not  only  convenience  but  necessity  calls  for  a 
definite  rule  to  produce  certainty  of  result  in  the  determination  of 
facts  which  must  be  passed  upon  without  proof :  and  such  can  be 
obtained  only  from  the  doctrine  of  presumption,  when,  however 
arbitrary,  is  indispensable,  and,  when  founded  in  the  ordinary 
course  of  events,  productive  of  results  which  usually  accord  with 
the  truth.  There  is  nothing  so  frequently  unattended  with  the  or- 
dinary means  of  proof,  and  yet  so  essential  to  the  determination  of 
a  right,  as  the  time  of  the  individual's  death.  The  common  law 
soon  had  recourse  to  presumption  for  the  continuance  of  life,  by 
casting  the  proof  of  its  cessation  on  him  who  alleged  it ;  yet  it 
must  have  been  obvious  that  a  counter-presumption  of  superior 
power,  founded  in  experience  of  the  ordinary  duration  of  human 
existence,  and  leading  to  a  certain  conclusion  of  death,  might  be 
raised  from  lapse  of  time  alone.  The  latter,  however,  would  be  but 
a  natural  presumption,  producing,  not  constructive  belief  but  actual 
conviction  ;  and  failing  to  apply  its  rule  to  cases  without  regard  to 
circumstances,  it  would  be  inadequate  to  the  necessities  of  legal 
adjudication.  Sensible  of  this,  the  English  judges  provided  for 
these  necessities  by  limiting,  in  analogy  to  their  statutes  concerning 
leases  and  bigamy,  the  presumption  of  life  to  the  period  of  seven 
years.  These  statutes  are  not  in  force  here,  nor  have  we  any  of 
our  own  which  correspond  to  them :  consequently  the  period 
assumed  with  us,  must  be  an  arbitrary  one,  just  as  is  the  period  for 
the  presumption  of  payment,  which  corresponds  with  the  English 
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statute  of  limitations,  to  bar  an  entry,  instead  of  our  own.  The 
period  assumed  by  the  English  judges,  however,  is  a  reasonable 
one,  and  we  have  been  cautiously  but  constantly  approaching  it. 
That  it  had  not  already  been  arrived  it,  as  in  some  of  our  sister 
states,  by  direct  decision,  is  to  be  ascribed  to  the  absence  of  a  case 
which  required  it.  Such  a  case  now  occurs  ;  and  the  principle  is  to 
be  considered  as  definitively  settled. 

But  the  presumption  of  death,  as  a  limitation  of  the  presumption 
of  life,  must  be  take  to  run  exclusively  from  the  termination  of  the 
*1711  *Prescribed  period ;  so  that  the  person  must  be  taken  to 
-"  have  then  been  dead  and  not  before.  Indeed  that  is  a  neces- 
sary conclusion  from  viewing  it,  not  merely  as  a  limitation,  but  as 
a  countervailing  presumption,  which,  as  it  does  not  supplant  its 
predecessor  before  the  end  of  the  period,  assumes  no  more  than  that 
the  individual  and  the  period  expired  together  ;  and  the  predeces- 
sor being  still  in  force  to  rule  the  case  in  respect  to  the  time  covered 
by  it,  is  sufficient  to  sustain  an  inference  of  intermediate  existence 
throughout.  Thus  the  presumption  of  life  continues  till  it  is  dis- 
placed by  a  more  potent  one,  which,  however,  has  no  retroactive 
force ;  arid  indeed  it  would  be  of  little  use  if  it  had,  for  to  leave 
the  time  of  the  death  still  uncertain,  would  leave  a  perplexity 
which  it  was  its  purpose  to  remove.  It  is  undoubtedly  true  that 
additional  circumstances  of  probability,  may  justify  a  presumption 
that  the  death  was  still  sooner  ;  but  these,  where  they  operate, 
introduce  a  distinct  and  dissimilar  principal.  What  seems  to  me 
to  be  a  palpable  error  of  Chief  Justice  Denman,  in  Knight  v. 
Nepean,  on  the  authority  of  which  the  present  case  was  ruled  below, 
is  the  view  he  took  of  the  presumption  of  death  from  the  efflux  of 
a  definite  period,  as  being,  in  some  measure,  a  natural  one  operating 
within  the  period  and  in  proportion  to  its  tendency  to  produce 
actual  belief,  and  not  merely  as  an  artificial  one  tending  to  the  legal 
conclusion  of  a  fact  without  the  period,  which  independently  of 
circumstances,  a  jury  is  bound  to  draw.  A  similar  want  of  attention 
to  its  class,  produces  those  loose  and  indeterminate  dicta  in  regard 
to  the  presumption  of  payment  from  lapse  of  time,  which  were 
noticed  in  Henderson  v.  Lewis,  9  S.  &  It.  384.  It  certainly  has 
not  been  expressly  decided  that  the  person  must  be  taken  to  have 
lived  throughout  the  period  :  but  that  conclusion  inevitably  follows 
from  the  legal  presumption  of  life,  which  though  prospective^ 
rebutted  as  a  particular  period,  is  sufficient  to  sustain  the  allegation 
of  existence  during  the  time  it  lasted.  On  the  other  hand,  there 
is  no  precedent  to  the  contrary  ;  for  the  presumption  in  Watson  v. 
King,  which  grew  out  of  the  probable  fate  of  a  missing  ship,  rested 
on  circumstances  very  different  from  those  which  are  usually  con- 
nected wtih  the  probable  fate  of  an  absent  individual.  In  the  case 
at  bar,  therefore,  we  must  say  there  was  an  error  in  leaving  the 
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jury  to  presume  the  death  to  have  been  at  an  intermediate  period, 
unless  we  discover  in  the  case  at  least  a  spark  of  evidence  that  the 
individual  was,  at  some  particular  date,  in  contact  with  a  specific 
peril  as  a  circumstance  to  quicken  the  operation  of  time.  The  cir- 
cumstances relied  on,  is  the  departure  of  the  individual  by  sea  ;  but 
the  perils  of  the  sea  are  general,  not  specific ;  and  they  are  not 
present  but  contingent.  They  are  such  as  may  or  may  not  occur ; 
but  to  accelerate  the  presumption  from  time,  or  more  properly  to 
turn  it  from  an  artificial  into  a  natural  one,  it  is  necessary  to  bring 
the  person  within  the  range  of  a  particular  and  an  immediate 
danger — not  such  as  is  contingently  incident,  in  some  degree,  to 
every  *mode  of  conveyance.  A  natural  presumption  arises  p.,  y9 
only  from  a  violent  probability,  because  it  is  a  conclusion  ^ 
drawn  by  experience  from  the  usual  current  of  things  ;  but  no 
violent  probability  of  death  arises  from  a  peril,  which,  though 
possible,  is  remote.  All  the  examples  put  by  the  judge  himself, 
are  those  of  special  perils  which  bear  directly  on  the  person  with 
greater  or  less  probability  of  its  destruction  in  proportion  to  their 
urgency  ;  and  such  was  the  nature  of  the  probability  in  Watson  v. 
King.  Now  there  is  no  mode  of  conveyance  which  has  not  its 
perils ;  and  if  the  mere  departure  of  a  person  not  heard  of  during 
the  period  of  legal  presumption,  were  enough  to  warrant  a  natural 
presumption  of  his  death  within  a  more  contracted  one,  the  legal 
presumption,  stript  of  its  deficiency  to  dispose  of  the  uncertainty  it 
was  introduced  to  remedy,  would  be  deprived  of  the  greater  part  of 
its  value.  We  are  of  opinion,  therefore,  that  though  the  exceptions 
to  other  parts  of  the  charge  are  not  legitimate  subjects  of  revision 
here,  the  direction  that  there  was  evidence  from  which  the  jury 
might  infer  the  death  to  have  been  at  a  time  short  of  the  period  of 
legal  presumption,  was  erroueous. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

||  As  to  a  presumption  of  death  arising  from  lapse  of  time  (24  years)  with- 
out proof  of  inquiry  :  see  Innis  v.  Campbell,  1  Rawle  373  ;  and  on  the 
general  subject,  see  Williams's  Estate,  8  W.  N.  C.  310  (0.  C.) ;  Ulrich's 
Estate,  38  L.  I.  5  (0.  C.).  Remarks  by  the  court  assuming  facts  not  in  evi- 
dence or  tending  to  mislead,  are  grounds  of  reversal :  Stokes  c.  Miller, 
10  W.  N.  C.  241  ;  Hocker  v.  Jamison,  2  W.  &  S.  438.  But  strong  expres- 
sions of  opinion  on  facts  not  amounting  to  a  binding  instruction,  are  not 
error  :  Johnson  v.  Commonwealth,  4  Norris  54. || 

Cited  by  Counsel,  5  W.  &  S.  209  ;  6  Id.  395  ;  11  Harris  115. 

Cited  by  the  Court,  6  Wright  lf>4 ;  8  P.  F.  Smith  385 ;  1  Parsons  317 ; 
and  followed  post.  174. 
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Bradley  against  Bradley. 


The  presumption  of  law  is,  that  the  life  of  an  absent  person  of  whom 
nothing  is  known,  expired  at  the  end  of  seven  years  from  the  time  that  he 
was  last  known  to  be  alive. 

THIS  case  came  before  the  court  on  a  writ  of  error  to  the  Court 
of  Common  Pleas  of  the  City  and  County  of  Philadelphia,  to  which 
Court  an  issue  had  been  directed  by  the  Orphans'  Court  for  the 
County  of  Philadelphia,  to  determine  at  what  time  the  death  of  one 
Francis  Bradley  took  place. 

The  issue  was  tried  on  the  7th  of  May,  1835,  before  King,  Presi- 
dent, who  charged  the  jury,  "that  the  question  of  presumption 
was  a  question  of  fact  for  the  jury  to  find.  It  was  admitted  that 
Francis  Bradley  had  been  absent  for  sixteen  years  and  upwards, 
It  is  therefore  presumed  that  he  is  dead.  The  law  presumes  a  man 
to  be  dead  after  seven  years  absence,  or  seven  years  from  the  time 
that  he  was  last  heard  of.  In  this  case  it  is  for  the  advantage  of 
the  plaintiff,  that  Francis  Bradley  should  be  considered  to  have 
died  at  the  end  of  sixteen  years,  and  for  the  advantage  of  the 
defendant  that  he  should  be  considered  as  dead  at  the  end  of  seven 
years.  We  give  you  the  law  that  the  death  is  to  be  presumed 
at  seven  years  after  his  absence,  and  after  the  last  time  he  was 
heard  of." 

The  jury  found  accordingly  ;  and  exception  having  been  taken 
to  the  charge,  the  cause  was  removed  to  this  court,  and  error 
assigned  to  the  charge. 

The  case  was  argued  at  December  term,  1837,  but  in  consequence 
of  the  pendency  of  the  case  of  Burr  v.  Sim,  in  which  a  similar 
question  was  to  be  argued,  a  decision  was  not  given. 

Mr.  Chew,  for  the  plaintiff  in  error,  contended — 

1.  That  the  presumption  of  law  that  Francis  Bradley  was  dead, 

*174T    *arose  at  tne  ^me  t^lat  i'  was  ^°  ke  applied  to  the  case,  and 
'    did  not  relate  back  to  any  date  previous  to  the  commence- 
ment of  the  action. 

2.  That  the  learned  judge  was  wrong  in  charging  that  there  was 
a  legal  presumption  of  death  at  the  end  of  seven  years. 

He  cited  Miller  v.  Beates,  3  S.  &  R.  490 ;  Innes  v.  Campbell,  1 
Rawle  373 ;  Doe  v.  Deakin,  4  Barn.  &  Aid.  433. 

Mr.  Potts,  contra,  argued  that  the  English  rule  had  been  intro- 
duced here,  and  if  not,  that  was  a  reasonable  and  convenient  one, 
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and  ought  to  be  adopted.  He  referred  to  2  Phillips  Evid.  92,  93 ; 
2  Starkie's  Evid.  part  iv.  257  ;  7  PetersdorflTs  Arb.  514  ;  Wilson 
v.  Hodges,  2  East  311 ;  5  Wheeler's  Am.  Law,  tit.  Evidence,  p. 
123 ;  Doe  v.  Napean,  5  Barn.  &  Aid.  86  ;  s.  c.  27  E.  C.  L.  R.  42. 

Cur.  adv.  vult. 

And  now,  at  this  term, 

The  CHIEF  JUSTICE  said — The  ruling  principle  in  this  case, 
which  has  been  held  under  advisement  for  further  discussion  in 
Burr  v.  Sim,  ante,  p.  150,  was  put  to  the  jury  with  peculiar  accu- 
racy. The  presumption  is  that  the  life  material  to  the  question 
expired  at  the  end  of  seven  years  from  the  time  that  the  person  was 
last  known  to  be  alive  ;  and  the  direction  conformed  to  it. 

Judgment  affirmed. 

Cited  by  Counsel,  10  Barr  238  ;  ||  28  Smith  422.  || 

Cited  by  the  Court,  6  Wright  164 ;  ||  see  Burr  v.  Sim,  ante,  p.  *172.|| 
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McCausland  against  Leuffer. 


Where  a  contract  was  made  by  A.,  the  owner  of  a  lot  in  the  district  of 
Spring  Garden,  in  the  county  of  Philadelphia,  with  B.,  for  work  and 
materials  to  be  done  and  furnished  by  the  latter  in  setting  curbstone  in  front 
of  the  lot,  and  B.  took  the  promissory  note  of  A.  for  the  amount,  and  after- 
wards filed  a  claim  against  A.,  and  brought  suit  upon  the  note  in  his  own 
name,  it  was  held,  that  the  commissioners  of  Spring  Garden  had  no  lien  for 
the  amount  under  the  Act  of  Assembly  of  3d  March  1818,  although  they  had 
given  a  general  order  to  B.,  who  was  in  their  employment,  to  execute  all 
such  work  in  the  district,  but  under  an  agreement  that  he  should  collect  the 
money  from  the  owners  of  the  real  estate,  whenever  he  could,  and  that  the 
corporation  should  only  be  eventually  liable. 

THIS  was  an  appeal  taken  by  the  commissioners  of  the  District 
of  Spring  Garden,  in  the  county  of  Philadelphia,  from  a  decree  of 
the  District  Court  for  the  City  and  County  of  Philadelphia,  in  the 
matter  of  the  distribution  of  the  proceeds  of  a  sheriff's  sale  of 
certain  real  estate,  sold  by  virtue  of  a  writ  of  levari  facias  in  an 
action  brought  in  that  court  by  Alexander  McCausland  against 
Thomas  George  Leuffer. 

The  premises,  which  consisted  of  a  three-story  br-ick  messauge 
and  lot  of  ground,  situate  on  the  south  side  of  Francis  or  Coats's 
street,  in  the  county  of  Philadelphia,  containing  in  breadth  on  the 
west  side  thereof  two  hundred  and  twenty-five  feet,  and  on  the  east 
side  thereof  two  hundred  and  ninety-one  feet,  and  on  St.  Andrew's 
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street,  four  hundred  and  ninety-five  feet,  were  sold  on  the  23d  of 
September  1835,  for  $4000,  and  after  a  partial  distribution  of  the 
fund  by  the  sheriff,  the  balance  was  paid  into  court,  and  an  audi- 
tor was  appointed  to  report  distribution. 

On  the  15th  of  September  1836,  the  auditor  reported,  that  the 
only  question  presented  to  him  arose  from  a  single  item  in  the  claim 
of  the  commissioners  of  Spring  Garden,  which  was  as  follows  : 

*1761  *"  Thos.  G.  Leuffer, 

To  Com.  Spring  Garden,  Dr. 

1835.  Aug.  3.  To  paving  Coats's  st.  1308  yds  $1439  68 

"  curb-stone  490  feet  93-8  in.  274  84 


$1714  52 
Interest  on  do.,  and  commissions  3  per  cent." 

The  claim  was  made  under  the  Act  of  Assembly  of  3d  March 
1818,  which  provides  that  all  real  estate  within  the  district,  shall 
be  subject  to  the  payment  of  the  debts  to  be  contracted  by  the  com- 
missioners for  work  done  and  materials  furnished  for  pitching, 
curbing  and  paving  in  front  of  such  real  estate,  before  any  other 
lien,  &c. 

The  act  of  February  15th  1834,  directing  the  assessments,  &c., 
to  be  prima  facie  evidence,  was  referred  to. 

The  item  objected  to  in  the  above  bill,  was  that  for  curbing, 
$274.84,  and  the  auditor  decided  in  favor  of  the  District  of  Spring 
Garden,  awarding  to  them  the  sum  of  $285.80  for  this  bill,  with 
interest  and  commissions,  which  is  included  in  the  sum  of  $1780.23 
awarded  to  the  said  district  in  the  report. 

To  this  report  of  the  auditor  the  counsel  for  Robert  Coburn,  a 
judgment  creditor,  filed  exceptions,  which  were  argued  in  the 
District  Court. 

The  following  is  a  brief  statement  of  the  evidence,  as  presented 
to  the  court  on  the  hearing  of  the  exceptions. 

On  the  18th  of  September  1834,  Michael  McCloskey  contracted 
with  Thomas  G.  Leuffer  to  sell  to  him,  and  to  set  for  him,  the  curb- 
stone in  front  of  his  premises  on  Coats's  street,  between  Schuylkill 
Second  and  Third  streets,  in  the  District  of  Spring  Garden,  at  fifty 
cents  the  running  foot.  This  contract  was  evidenced  by  the  entry 
made  by  Mr.  McCloskey  in  his  book  of  original  entries,  as  follows : 

"  Yankee  curb-stone. 
1834. 

Sept.  18.     Thos.  G.  Leuffer,  premises  Coats's  st. 

510.00  feet  $255.00." 
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No  charge  of  any  kind  was  made  against  the  commissioners  of 
Spring  Garden.  After  the  completion  of  his  contract,  McCloskey 
took  in  payment  thereof  the  note  of  Leuffer,  with  interest  added, 
viz.  three  dollars  eighty-two  cents,  in  these  words : 

"$258.82.  Philada.  26  Nov.  1834. 

Ninety  days  after  date  I  promise  to  pay  Mr.  Michael  McCloskey, 
or  order,  without  defalcation,  two  hundred  and  fifty-eight  82-100 
dolls,  for  value  received. 

THOS.  GEO.  LEUFFER." 

*0n  the  9th  of  March  1835,  Mr.  McCloskey,  on  the 
ground  that  there  was  a  three-story  hrick  building  on  the 
premises,  filed  a  claim  against  the  premises  under  the  mechanics' 
lien  law,  for  the  curbstone  so  sold  and  set,  in  the  District  Court  for 
the  City  and  County  of  Philadelphia. 

An  amicable  action  was  instituted  on  this  claim  in  the  District 
Court,  to  March  term,  1835,  as  if  a  scire  facias  had  issued  and  been 
returned,  and  the  defendant  filed  a  copy  of  his  book  entries,  but 
the  suit  was  not  further  prosecuted.  An  action  on  the  case  was 
then  instituted,  by  agreement,  in  the  same  court  to  June  term, 
1835,  between  the  same  parties,  in  which  the  plaintiff  filed  a  copy 
of  the  defendant's  note,  and  also  a  copy  of  his  book  entries,  and 
declared  in  assumpsit  on  the  note,  and  for  work  and  labor  done, 
&c.  An  affidavit  of  defence  was  filed  on  this  suit,  but  a  judgment 
was  obtained  on  the  22d  of  June  1835,  for  want  of  a  sufficient 
affidavit  of  defence,  and  the  damages  were  subsequently  assessed,  at 
$265.14.  A  fieri  facias  was  issued  on  this  judgment,  and  after- 
wards a  venditioni  exponas,  which  was  returned  by  the  sheriff 
"proceedings  stayed." 

On  the  part  of  the  District  of  Spring  Garden  the  assessment  book 
was  produced,  in  which  was  contained  an  entry  of  an  assessment 
for  curbing  and  paving  in  front  of  the  property  of  T.  G.  Leuffer, 
corresponding  with  the  bill  presented  to  the  auditor.  It  appeared 
that  the  paving  had  been  paid  for  by  the  district,  but  not  the  curb- 
ing. It  appeared  also  from  the  minute  book  that  on  the  1st  of 
April  1833,  the  superintendent  was  directed  to  notify  the  owners 
of  property  on  Coats's  street,  to  cause  their  footways  to  be  graded, 
curbed  and  paved,  within  sixty  days  from  that  date.  Parol  evidence 
was  also  given  that  the  owners  were  duly  notified,  and  that  when 
they  did  not  furnish  the  stone  themselves,  orders  were  given  to  Mr. 
McCloskey  to  furnish  it.  The  owners  had  a  right  to  engage  that 
their  lots  should  be  curbed  at  their  own  expense  within  thirty  days, 
if  they  chose.  Mr.  McCloskey  was  the  stone-setter,  and  was  in 
the  habit  of  furnishing  stone  to  the  district,  under  an  agreement 
that  he  was  to  collect  the  money,  when  he  could  get  it  from  the 
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owners  or  agents,  and  when  he  could  not  he  was  to  be  paid  by  the 
corporation. 

The  District  Court  made  the  following  decree : 

"  We  find  nothing  in  the  evidence  reported  by  the  auditor  to 
warrant  the  conclusion  at  which  he  has  arrived — that  the  curbstone 
set  in  front  of  the  lot  of  ground  which  has  been  sold  by  the  sheriff 
in  this  case,  was  furnished  and  set  by,  or  on  account  of  the  District 
of  Spring  Garden.  This  is  a  question  of  fact,  upon  which  any 
party  in  interest  might  have  claimed  an  issue  for  the  determination 
of  a  jury.  This  has  not  been  asked,  and  the  duty  of  ascertaining 
*  170-1  the  *facts  in  dispute  is  devolved  upon  us.  We  accordingly 
-"  find  that  the  curbstone  was  furnished  and  set  by  Michael 
McCloskey  on  his  own  account,  and  not  for,  or  on  account  of  the 
District  of  Spring  Garden.  No  lien  for  curbstone  is  given  by  the 
act  of  assembly,  except  to  the  district.  We  award  therefore  the 
balance  of  money  in  court  to  Robert  Coburn  in  part  of  his  judg- 
ment." 

From  this  decree  an  appeal  was  taken  by  the  commissioners  of 
Spring  Garden,  and  the  following  specifications  of  errors  were 
filed. 

1.  The   court   below   erred    in   awarding    to    Robert    Coburn 
the   balance  in  court  remaining   therein  on  the  19th  November, 
1836. 

2.  The  court  below  erred  in  not  awarding  payment  to  be  made 
of  the  said  balance  to  the  commissioners  of  Spring  Garden,  for  their 
bill  for  curbing. 

3.  The  court  below  erred  in  deciding  that  the  bill  for  curbing 
was  not  a  lien  under  the  acts  of  assembly  of  this  commonwealth. 

4.  The  court  below  erred  in  deciding  that  the  bill  for  curbing 
was  not  a  debt  for  which  the  said  commissioners  were   liable  to 
Michael  McCloskey. 

5.  The  court  below  erred  in  deciding  that  the  curb-stone  was 
not  set  and  furnished,  by,  or  on  account  of  the  said  commissioners 
of  Spring  Garden. 

6.  The  court  below  erred  in  deciding  that  the  same  was  fur- 
nished and  set  by  Michael  McCloskey,  on  his  own  account,  and  not 
for,  or  on  account  of  the  said  commissioners." 

Mr.  J.  A.  Phillips,  and  Mr.  Price,  argued  for  the  appellants,  and 
Mr.  J.  M.  Read  in  support  of  the  decree. 

PER  CURIAM. — The  corporation  is  not  a  creditor.  The  contract 
was  made  with  the  person  who  executed  it.  He  charged  the  price 
of  the  work  as  his  proper  debt,  took  a  promissory  note  for  it,  and 
filed  a  claim — all  in  his  own  name.  The  corporation  might  have 
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set  the  curb-stone  without  the  proprietor's  consent,  and  charged  the 
property  with  the  price  of  it,  but  it  has  not  done  so.  It  had  given 
a  general  order  to  its  stone-setter  to  execute  all  necessary  curbing 
within  the  district,  but  under  an  agreement  that  he  should  collect 
his  own  moneys  when  he  could,  and  that  it  should  be  only  eventu- 
ally liable.  This,  though  it  made  the  corporation  a  surety,  gave  it 
no  right  to  charge  the  property  with  a  lien. 

Decree  affirmed. 

||  By  ordinance  property  owners  were  authorized  to  pave  a  street.  They 
contracted  with  D.,  to  pay  him  for  paving  it  to  the  satisfaction  of  the  highway 
commissioner ;  D.,  however,  agreeing  with  the  city  to  work  without  expense  to 
it  and  to  make  repairs  for  two  years.  If  the  city  did  the  work,  it  had  authority 
to  lien  the  abutting  premises :  Held,  that  D.  was  the  city's  agent  and  could 
file  a  lien  in  its  name  to  his  use  :  Wistar  v.  Philadelphia,  11  Casey  427. || 
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1.  Under  the  Acts  of  Assembly  of  llth  March  1836,  14  June  1836,  and 
16th  June  1836,  the  Courts  of  Common  Pleas  have  no  jurisdiction  over  trusts 
sreated  by  will  and  vested  in  executors  or  administrators,  whenever  such 
executors  and  administrators  are  amenable  to  the  Orphans'  Court. 

2.  But  where  a  petition  was  presented  to  the  Common  Pleas,  in  November 
1835,  by  a  female  legatee,  for  whose  benefit  a  sum  of  money  had  been  be- 
queathed to  the  executor,  and  the  court  decided  that  it  had  no  jurisdiction, 
and  an  act  of  assembly  was  passed  which  continued  in  force  former  acts,  so 
far  as  might  be  necessary  to  carry  into  full  effect  proceedings  not  consum- 
mated at  the  times  when  the  said  acts  came  into  operation,  after  which  a  new 
petition  was  presented  by  the  same  legatee,  and  the  Court  of  Common  Pleas 
dismissed  the  trustee,  the  Supreme  Court  on  appeal  affirmed  the  decree.1 

f1  The  facts  as  reported  are  as  follows,  viz  : — 
.  died  in  1834,  bequeathing  M.  $500,  to  be  paid  by  I.'s  executor,  one  S., 
as  in  his  judgment  M  's  circumstances  required,  so  that  M.,  should  not  suffer 
for  want.  M.  in  1835  petitioned  the  Common  Pleas  alleging  want,  and  the 
non-payment  of  said  legacy.  That  court  dismissed  the  petition.  On  28th 
March  1836  M.  again  similarly  petitioned  said  court,  and  it  on  the  14th  Jan. 
1837  made  a  decree  dismissing  S.  from  the  trust  created  by  I.'s  will,  as  to  M.'s 
legacy.  On  appeal  held:  1.  'That  the  Act  llth  March  1836,  P.  L.  76,  g§  12, 
13,  was  the  first  that  gave  the  Common  Pleas  jurisdiction  to  dismiss  such 
trustee,  and  that  jurisdiction  was  withdrawn  by  Act  14th  June  1836,  \  15,  P. 
L.  632,  the  said  trustee  being  amenable  to  the  Orphans'  Court  and  the  trust 
annexed  to  his  office.  2.  That  so  far  as  this  case  was  concerned,  the  Act  llth 
March  1836,  was  repealed  by  that  of  14th  June  1836.  3.  That  M.'s  petition 
(and  the  proceedings  thereon)  filed  under  the  Act  llth  March  1836,  fell  with 
it,  not  being  excepted  from  the  effect  of  the  repeal.  4th.  That  this  defect  was 
cured  by  the  Act  4th  April,  1837,  §  11,  P.  L.  301,  reviving  and  confirming 
such  proceedings,  and  therefore  the  decree  of  the  court  below  should  be 
affirmed.  || 

4  WHARTON — 12 
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THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
for  the  City  and  County  of  Philadelphia,  in  the  matter  of  the 
estate  of  Joseph  Innes  ;  the  proceedings  in  relation  to  which  were 
as  follows  : — 

On  the  28th  of  November,  1835,  the  petition  of  Margaret  Mur- 
phy was  presented  to  the  said  court,  setting  forth  that  her  uncle, 
Joseph  Innes,  by  a  codicil  to  his  last  will  and  testament,  dated  the 
4th  of  March,  1834,  and  duly  proved  on  the  1st  of  April  in  the 
same  year,  made  the  following  bequest,  viz.,  "I  bequeath  to  Mar- 
garet Murphy,  my  niece,  the  sum  of  $500,  to  be  paid  to  her  by  my 
executor,  at  such  times  as  he  in  his  judgment  may  think  her  cir- 
cumstances may  require,  so  that  she  may  not  suffer  for  want  so 
long  as  the  said  fund  or  sum  of  $500  may  last ;"  and  of  his  will 
appointed  his  son  Samuel  Peter  Innes  sole  executor,  who  took  upon 
himself  the  execution  of  the  will ;  that  the  petitioner  was  in  a  state 
of  destitution  and  suffering  for  want  of  the  means  of  subsistence, 
and  that  she  had  repeatedly  applied  to  the  said  Samuel  Peter  Innes 
for  relief  out  of  the  said  fund,  but  had  been  denied  any  part  of  it. 

The  answer  of  Samuel  Innes,  the  executor,  admitted  the  execu- 
tion of  the  will,  and  the  bequest  stated  in  the  petition,  and  also 
*1S01  *kat  *adequate  funds  had  come  to  his  hands,  but  alleged, 
'  that  the  intention  of  the  testator  was  to  give  him  a  discre- 
tion in  respect  to  the  application  of  the  legacy,  which  was  meant 
for  the  personal  benefit  of  the  legatee,  independently  of  her  hus- 
band. The  respondent  denied  that  the  petitioner  was  in  want,  and 
averred  that  her  husband  was  able  to  provide  the  means  of  living, 
and  that  he  (the  respondent)  had  tendered  to  her  sums  of-  money 
at  different  times. 

After  a  hearing  of  the  case,  the  court,  on  the  10th  of  December 
1835,  dismissed  the  respondent,  and  appointed  Patrick  Murphy 
trustee  in  his  place.  This  decree  was  afterwards  reconsidered  and 
annulled.  Margaret  Murphy  then  brought  an  action  in  the  District 
Court  for  the  City  and  County  of  Philadelphia,  to  December  Term 
1835,  in  the  name  of  her  husband  and  herself  against  Samuel 
Peter  Innes,  to  recover  the  amount  of  the  legacy. 

On  the  28th  of  March  1836,  Margaret  Murphy  presented  another 
petition  to  the  Court  of  Common  Pleas,  of  a  similar  tenor  with  the 
former  petition,  and  setting  forth  additional  circumstances  to  show 
destitution  and  want. 

An  answer  was  filed  by  Samuel  Innes,  on  the  2d  of  April  1836, 
similar  to  the  former  answer.  Evidence  was  taken  on  both  sides  ; 
and  after  a  hearing,  the  court,  on  the  14th  of  January  1837,  made 
a  decree  dismissing  Samuel  P.  Innes  from  the  trust  created  in  the 
will,  in  respect  to  the  legacy  of  Margaret  Murphy,  on  the  dis- 
continuance of  her  suit  in  the  District  Court,  and  appointed  Pat- 
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rick  Murphy  trustee  in  his  place,  and  approved  of  the  sureties 
offered. 

From  this  decree  an  appeal  was  taken  by  Samuel  Peter  Innes, 
and  by  the  residuary  legatees  who  were  made  parties,  and  the  fol- 
lowing specifications  filed : 

1.  Margaret  Murphy,  by  bringing  suit  in  the  District  Court  for 
the  recovery  of  the  legacy,  made  election  of  a  remedy,  and  had  no 
right,  during  the  pendency  of  said  suit,  to  the  decree  of  dismissal, 
&c. 

2.  The  court  had  no  power  to  dismiss  the  appellant  before  a 
refunding  bond  had  been  given  by  the  legatee,  nor  for  a  cause  that 
occurred  before  giving  such  refunding  bond,  nor  for  the  matters 
alleged  in  the  petition,  the  proceedings  not  being  pursuant  to  the 
Acts  of  Assembly,  &c. 

3.  There  was  no  oath  showing  any  of  the  circumstances  for  which 
an  assignee  may  be  dismissed  by  the  4th  section  of  the  act  of  the 
24th  of  March  1818,  made  prior  to  issuing  the  citation. 

4.  The  trust  is  created  by  will.     The  right  of  the  legatee  to  have 
*payments  of  the  money,  is  contingent  and  dependent  on   r^-jo-i 
the  occurrence  of  circumstances,  of  which  the  legatee  never   L 
gave  the  executor  due  notice. 

5.  The  obligation  of  claiming  the  payments,  and  of  showing  the 
liability  of  the  executor,  rested  upon  the  legatee,  as  a  prerequisite 
to  her  right  to  have  payments  made  to  her. 

6.  The  legacy  is  contingent,  and  the  residuary  legatees  of  the 
testator  were  parties  in  interest,  and  entitled  to  be  heard  on  the 
application  made  by  them. 

7.  The  executor  was  not  guilty  of  neglecting  the  duties  of  his 
trust.     The  court  erred  in  taking  cognizance  of  the  case,  and  in 
dismissing  the  executor  from  the  trust,  and  in  appointing  Patrick 
Murphy  in  his  place. 

Mr.  Kennedy  and  Mr.  Meredith,  for  the  appellants. 

Whether  the  legacy  was  vested  or  contingent,  it  belonged  to  the 
husband  of  the  legatee.  There  was  no  provision  for  her  separate 
use :  Siter's  Case,  4  Rawle  468  ;  Griswold  v.  Fenniman,  2  Conn. 
Rep.  564.  The  court  ought  not  to  have  dismissed  the  trustee 
without  giving  him  an  opportunity  of  paying,  and  taking  a  refund- 
ing bond.  He  was  not  in  default,  since  they  had  never  tendered 
a  refunding  bond.  A  decree  was  made  in  1835,  on  the  idea  that 
the  Common  Pleas  had  jurisdiction,  but  when  the  decision  of  this 
court  in  Martzell  v.  Stouffer,  3  P.  &  W.  398,  was  produced,  the 
court  reviewed  its  decree,  and  annulled  it.  An  Act  of  Assembly 
was  then  passed,  which  declared  that  the  provisions  of  certain 
former  acts  should  be  continued  in  force,  so  far  as  necessary  to 
carry  into  effect  proceedings  commenced  under  them.  A  new 
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petition  was  then  presented  to  the  Court  of  Common  Pleas,  who 
made  the  decree  appealed  from.  The  acts  of  llth  March  1836, 
14th  June  1836,  and  16th  June  1836,  clearly  deprive  the  Common 
Pleas  of  jurisdiction  in  cases  of  trust,  where  the  trust  is  to  be  exe- 
cuted by  an  executor  virtute  officii ;  and  so  this  court  decided  in 
Winmer's  Appeal,  1  Whart.  66.  This  was  not  a  trust  distinct 
from  the  ordinary  duty  of  an  executor.  The  Orphans'  Court  is  the 
most  convenient  tribunal  for  the  direction  of  trusts  of  this  kind. 

Mr.  Perkins,  contra. 

The  answer  admits  all  that  is  necessary  to  authorize  the  inter- 
ference of  the  court.  An  exception  cannot  be  made  here  which 
was  not  made  below.  The  defendant  came  in  and  admitted  juris- 
diction. The  words  of  the  will  created  a  plain  trust.  The  act  of 
1837  gave  jurisdiction  in  express  terms,  and  the  petition  after- 
wards presented  was  only  a  renewal  or  continuance  of  the  former 
petition. 

The  opinion  of  the  court  was  delivered  by 

*1 8<>1  *SERGEANT,  J. — The  principal  question  in  this  appeal  is, 
*J-'  whether  the  Court  of  Common  Pleas  had  jurisdiction,  so 
far  as  to  authorize  them  to  dismiss  the  executor  from  his  trust,  and 
appoint  another  person  trustee  in  his  place;  and  it  is  a  question 
which  is  involved  in  considerable  perplexity,  by  the  frequent 
changes  which  have  taken  place  in  our  legislation,  within  a  few 
years,  in  respect  to  the  exercise  of  the  equitable  jurisdiction  of  the 
different  courts  over  trusts  and  trustees.  A  careful  examination  of 
these  different  acts  is  necessary  to  ascertain  the  state  of  the  law 
when  the  proceedings  now  before  us  took  place  in  the  Court  of 
Common  Pleas. 

The  act  of  24th  of  March  1818  (Purd.  Dig.  1830,  p.  62),  was 
the  commencement  of  the  modern  system  of  equity  jurisdiction  in 
Pennsylvania,  and  it  related  solely  to  voluntary  assignments  by 
debtors  for  the  benefit  of  creditors,  and  to  trustees  of  insolvent 
debtors  appointed  by  the  courts.  It  is  the  first  of  our  statutes 
which  gave  power  to  the  courts  to  proceed  against  such  assignees 
or  trustees,  by  compelling  them  to  answer  interrogatories  on  oath, 
and  to  dismiss  them  from  their  trusts,  and  appoint  others  in  their 
stead.  By  the  4th  section  of  this  act,  where  such  assignees  was 
made  to  appear,  on  oath  or  affidavit,  to  the  Court  of  Common  Pleas 
of  the  proper  county,  to  be  in  failing  or  insolvent  circumstances,  or 
was  about  to  remove,  or  was  wasting  or  mismanaging  the  estate 
committed  to  his  care,  or  was  neglecting  to  perform  the  duties  of 
the  trust,  that  court  was  authorized  to  direct  security  or  surety  to 
be  given,  or  to  dismiss  him  and  appoint  another.  Five  years  after- 
wards, the  benefit  of  these  provisions  was  carried  farther.  By  the 
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1st  section  of  the  act  of  29th  March  1823  (Id.  64),  the  4th  section 
of  the  above  act  was  extended  to  all  cases  where  any  estate  real, 
personal  or  mixed,  had  been  or  might  be  conveyed,  assigned  or 
transferred  to  any  person  or  persons  in  trust,  either  for  femes  covert, 
minors  or  others.  This  provision  gave  to  the  Court  of  Common 
Pleas  of  the  proper  county  a  general  jurisdiction  over  persons  to 
whom  estates  were  conveyed  in  trust  for  others.  But  the  extent  to 
which  this  jurisdiction  was  to  be  carried  became  a  subject  of  inquiry 
before  the  Supreme  Court  in  May  1832,  in  the  case  of  Martzell  v. 
Stouffer,  3  P.  &  W.  398,  and  it  was  held,  that  the  act  did  not  apply 
to  the  case  of  a  trustee  appointed  under  the  provision  of  a  will,  but 
was  confined  to  trusts  created  by  conveyance,  assignment,  or  trans- 
fer ;  the  court  intimating  that,  in  their  opinion,  the  legislature 
ought  to  vest  in  the  courts  full  power  in  all  cases  of  trust,  as  well 
of  fraud  and  accident. 

No  legislation  had  taken  place  in  the  meantime  on  the  subject 
of  the  jurisdiction  of  the  Courts  of  Common  Pleas  in  dismissing 
trustees ;  although  acts  were  passed  on  the  22d  of  March  1825,  and 
the  14th  of  April  1828  (1  Purd.  Dig.  1830,  p.  858),  and  21st  of 
March  1831,  giving  to  the  Supreme,  Circuit,  and  District  Courts, 
and  Courts  of  Common  Pleas,  authority  in  equity  in  cases  of  trusts, 
*so  far  as  regarded  the  agpointment  of  trustees,  their  dis-  r*iQq 
charge  on  their  own  application,  and  settlement  of  their  *• 
accounts.  To  remedy  the  defect  pointed  out  in  Martzell  v.  Stouffer, 
the  twelfth  and  thirteenth  sections  of  the  act  of  llth  of  March 
1836  (Stroud's  Purd.  947),  was  introduced,  that  act  being  a  supple- 
ment to  the  act  of  28th  March  1835,  establishing  the  District  Court 
of  the  City  and  County  of  Philadelphia.  By  the  twelfth  section, 
the  provisions  of  the  act  of  29th  of  March  1823,  are  extended  to 
all  cases  where  any  estate  real  or  personal  hath  heretofore  been,  or 
may  hereafter  be  devised  or  bequeathed  in  trust,  either  for  femes 
covert,  minors,  or  others,  by  any  last  will  or  testament,  as  fully  and 
effectually  as  if  such  trust  have  been  created  by  any  other  instrument 
of  conveyance ;  and  the  thirteenth  section  extended  the  provisions  of 
the  act  of  24th  of  March  1818,  and  of  its  supplement,  to  all  cases 
of  trusts  created  by  any  instrument  in  writing,  or  by  any  last  will 
and  testament,  so  far  as  to  authorize  any  cestui  que  trust,  or  co- 
trustee,  to  compel  the  trustee,  or  cotrustee,  to  settle  his  accounts. 

Thus  then,  it  would  seem,  cases  of  trusts  created  by  will  were  for 
the  first  time  placed  within  the  jurisdiction  of  the  Courts  of  Common 
Pleas,  so  far  as  concerned  their  power  to  dismiss  trustees,  when  the 
cases  provided  for  occurred.  But  in  about  three  months,  another 
change  in  legislation  took  place ;  for  in  the  act  of  14th  of  June 
1836,  consolidating  former  acts  relating  to  assignees  for  the  benefit 
of  creditors  and  other  trustees,  a  distinction  is  made  between  the 
case  of  a  trust  created  by  will  and  vested  in  an  executor  or  adminis- 
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trator,  and  other  trusts  :  the  jurisdiction  over  the  former  being 
taken  away  from  the  Common  Pleas,  and  reserved  to  the  Orphans' 
Court ;  the  latter  being  probably  considered  as  the  preferable  tribunal 
to  entertain  complaints  against  executors  and  administrators,  and 
to  supervise  trusts  reposed  in  them  virtute  officii,  which  are  often 
accompanied  with  qualities  in  some  respects  different  from  ordinary 
trusts.  It  was  desirable  also  to  prevent  the  clashing  of  jurisdictions 
which  might  result  from  enabling  the  Court  of  Common  Pleas,  a 
common  law  tribunal,  to  take  cognisance  of  such  cases. 

Accordingly,  after  re-enacting,  with   some  alterations,  the  pro- 
visions contained  in  former  acts,  the   15th  section  of  the   act  of 
14th  June  1836  (1  Stroud's  Purd.  942),  enacts  that  "  whenever 
any  assignment,  conveyance  or   transfer  (excepting   assignments, 
or  transfers  for  the  benefit  of  creditors,  as  herein-before  mentioned), 
shall  have  been  made,  or  shall  hereafter  be  made,  by  deed,  will  or 
otherwise,  of  any  estate,  real  or  personal,  to  any  person  or  corpo- 
ration, in  trust  or  for  the  use  or  benefit  of  any  person,  or  association 
of  persons,  or  corporation  ;  also,  whenever  any  trust  shall  arise  by 
operation  or  implication  of  law,  the  Court  of  Common  Pleas  of  the 
county  in  which  such  trustee  shall  have  resided  at  the  commence- 
ment of  the  trust,  or  if  such  trustee  be  a  corporation,  in  which  such 
*184T   corP°rati°n  *is  situate,  or  in  which  its  principal  officers  shall 
J   have  resided,  as  aforesaid,  shall   exercise  the  jurisdiction 
and  powers  given  by  law  in  regard  to  such  trust :  Provided,  that 
nothing  herein  contained  shall  extend  to  trusts  created  by  will,  and 
vested  in  executors  or  administrators,  either  by  the  words  of  the 
will,  or  by  the  provisions  or  operations  of  law,  whenever  such  exec- 
utors or  administrators  are  by  the  existing  laws  amenable  to  the 
Orphans'  Court." 

By  force  of  this  proviso,  the  power  of  the  Court  of  Common 
Pleas  in  a  case  like  the  present,  was  taken  away,  if  the  executor 
was  amenable  to  the  Orphans'  Court.  That  he  was,  would  seem  to 
be  apparent  on  consulting  the  act  of  29th  of  March  1832,  respect- 
ing the  Orphans'  Court,  Stroud's  Purd.  759,  sects.  4,  14,  22,  23, 
24,  and  the  act  of  24th  of  February  1834,  Id.  390,  respecting 
executors  and  administrators  and  legacies,  sec.  19,  respecting  the 
jurisdiction  of  the  Orphans'  Courts,  and  other  corresponding  pro- 
visions, by  which  the  jurisdiction  of  the  Orphans'  Court  is  traced 
out,  a  remedy  is  afforded  to  recover  legacies  there,  and  an  executor 
mismanaging  the  estate,  may  be  proceeded  against.  The  present 
seems  to  be  the  case  thus  pvovided  for,  of  a  trust  annexed  to  the 
office  of  executor,  which  he  accepts  by  taking  letters  testamentary, 
and  is  bound  as  executor  to  fulfil,  and  is  amenable  to  the  Orphans' 
Court  as  executor,  for  the  non-performance  of  that  as  well  as  other 
trusts  imposed  by  the  will.  Indeed  it  is  obvious,  that  the  severance 
of  the  trustee  in  this  case  from  the  trust,  would  be  a  severance  of  the 
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trust  from  the  office  of  the  executor,  which  ought  not  to  be,  as  it  is 
vested  in  the  party  in  that  capacity,  and  should  follow  the  office.  The 
proper  jurisdiction  is  the  Orphans'  Court,  as  constituted  by  our  laws, 
and  the  subject  is  peculiarly  adapted  to  the  equitable  jurisdiction  of 
that  tribunal,  the  executor  being  directed  to  pay  over  the  legacy  at 
such  times  as  circumstances  might  in  his  judgment  require,  so  that 
the  legatee  might  not  suffer  for  want,  thus  holding  a  trust  accom- 
panied with  a  power,  liable  to  the  supervision  and  control  of  that 
court  in  its  exercise. 

It  follows  from  this  review  of  the  acts  of  assembly,  that  no  act 
of  assembly  existed  giving  the  Court  of  Common  Pleas  jurisdic- 
tion in  the  case  before  us,  till  the  act  of  llth  March  1836,  and 
that  the  provisions  of  this  act  on  the  subject  were  superseded  by 
the  provisions  of  the  act  of  14th  June  1836,  and  its  jurisdiction  so 
curtailed  by  the  proviso  in  the  15th  section,  as  no  longer  to  embrace 
the  case.  The  latter  of  these  two  acts  must  be  considered  as 
repealing  the  former,  wherever  it  supplies  its  enactments,  and 
declares  that  they  shall  no  longer  embrace  the  case  in  question.  It 
contains  no  clause  preserving  cases  pending  in  the  Court  of  Com- 
mon Pleas  at  the  time  of  its  passage,  and  if  the  statute  was  repealed, 
those  proceedings  became  invalid  (1  Wh.  461).  It  appears  that  they 
were  commenced  in  the  Common  Pleas,  on  the  5th  Dec.  1835,  r-%-.  or 
when  that  court  *had  not  jurisdiction,  and  were  afterwards  •- 
annulled  by  the  court.  When  it  first  obtained  jurisdiction  by  the 
act  of  llth  March  1836,  the  proceedings  were  resumed.  This  act 
terminated  in  June  1836.  The  decree  was  made  in  January  1837, 
long  after  the  act  of  March  1836,  has  been  virtually  repealed 

The  defect,  however,  thus  existing,  was  cured  by  another  act  of 
legislation  on  the  subject.  The  llth  section  of  the  act  of  4th 
April  1837,  entitled  "  An  act  further  to  incorporate  the  district  of 
the  Northern  Liberties,"  enacted  that  the  provisions  of  the  act 
relating  to  assignees,  for  the  benefit  of  creditors,  and  other  trustees, 
shall  be  (among  others),  continued  in  force,  so  far  as  is  necessary 
to  carry  into  full  effect  any  proceedings  not  consummated  at  the 
times  when  these  acts  came  into  operation  :  and  all  proceedings 
since  the  passing  of  these  acts,  which  had  taken  place  in  conformity 
with  prior  existing  laws,  shall  be  deemed  and  taken  to  be  good  and 
valid  to  all  intents  and  purposes.  These  proceedings  in  the  Com- 
mon Pleas,  were  in  conformity  with  the  act  of  llth  March  1836, 
existing  at  the  time  when  the  act  of  13th  June  1836,  was  passed, 
and  were  not  then  consummated.  They  are  therefore  revived  and 
confirmed  by  this  section. 

Decree  affirmed. 

Cited  by  Counsel,  9.  Watts  254 ;  3  W.  &  S.  230 ;  4  Id.  493  ;  2  Barr  328  ;  6 
Id.  39;  ||  18  Smith  156;  2  W.  N.  C.  54.|| 
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Cited  by  the  Court,  9  Watts  303 ;  1  W.  &  S.  290 ;  5  Barr  510 ;  3  Grant 
170  ;  2  Ashmead  479  ;  and  commented  on  2  Jones  337. 

||  Followed  as  to  what  is  a  trust  of  which  the  Orphans'  Court  has  exclu- 
sive jurisdiction  :  Wapples's  Appeal,  24  Smith  104. 

The  Common  Pleas  under  the  Act  14th  June  1836,  §  15,  P.  L.  632,  and  the 
Orphans'  Court  under  the  Acts  16th  June  1836,  \  19  P.  L.  792  ;  29th  March 
1832,  §4,  have  concurrent  jurisdiction  over  testamentary  trustees  except 
where  the  trust  is  annexed  to  the  office  of  executor,  in  which  case  the 
Orphans'  Court's  jurisdiction  is  exclusive:  Brown's  Appeal,  2  Jones  333; 
Wapples's  Appeal  supra.  In  Anderson  v.  Henzey,  7  W.  N.  C.  39,  it  is  said 
the  Act  14th  June  1836,  $  15,  did  not  take  away  the  jurisdiction  of  the  Com- 
mon Pleas  (to  appoint  a  trustee  in  the  place  of  one  declining)  where  that 
jurisdiction  had  then  vested,  and  it  was  therefore  unnecessary  in  that  case 
to  consider  whether  the  trust  was  annexed  to  the  office  of  executor ; 
(but  see  the  principal  case:  Innes's  Appeal,  supra).  It  was  also  said,  that 
since  said  act,  it  was  the  safest  course  to  invoke  the  aid  of  the  Orphans' 
Court  in  all  cases  of  testamentary  trusts.  As  to  the  effect  of  the  repeal  of  a 
statute  on  proceedings  thereunder,  see  cases  cited  in  Commonwealth  v. 
Standard  Oil  Co.,  12  W.  N.  C.  293.  || 
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The  Commonwealth  against  Swift,  Esq. 

QUO    WARRANTO. 

Under  the  amended  Constitution  of  Pennsylvania,  the  Governor  of  the 
State,  inaugurated  on  the  third  Tuesday  in  January,  1839,  had  authority  to 
appoint  a  Recorder  of  Deeds,  in  place  of  a  person  appointed  on  the  10th  of 
January  1839,  to  fill  a  vacancy  in  that  office. 

A  WRIT  OF  QUO  WARRANTO  was  issued  from  this  court,  returnable 
to  the  present  term,  requiring  John  Swift,  Esq.,  to  show  by  what 
warrant  he  claimed  to  have  and  enjoy  the  franchise,  office,  liberty 
and  privilege  of  Recorder  of  Deeds,  in  and  for  the  City  and 
County  of  Philadelphia.  The  writ  was  issued  on  the  following 
suggestion. 

"  City  and  County  of  Philadelphia,  ss. 

"  Be  it  remembered  that  George  Smith,  who  sues  for  the  common- 
wealth in  this  behalf,  comes  here  into  court,  and  gives  the  court 
here  to  understand  and  be  informed,  that  by  virtue  of -a  commission, 
issued  in  the  name  and  by  the  authority  of  the  commonwealth  of 
Pennsylvania,  by  David  R.  Porter,  Governor  of  the  said  common- 
wealth, under  the  hand  of  the  said  Governor,  and  the  great  seal  of 
the  state  at  Harrisburg,  and  bearing  date  the  seventeenth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-nine,  and  of  the  commonwealth  the  sixty-third,  directed  to 
the  said  George  Smith,  of  the  city  of  Philadelphia,  he,  the  said 
George  Smith  was  appointed  and  commissioned  to  be  Recorder  of 
Deeds  in  and  for  the  city  and  county  of  Philadelphia,  in  the  com- 
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monwealth  aforesaid,  to  have  and  to  hold,  the  said  office  of  Recorder 
of  Deeds,  in  and  for  the  said  city  and  county  of  Philadelphia  ; 
together  with  all  the  rights,  powers,  and  emoluments  to  the  said 
office  belonging,  or  by  law  in  any  wise  appertaining,  until  the  said 
appointment  and  commission  shall  be  by  the  said  governor  or  other 
lawful  authority  superseded  and  annulled  :  which  said  appointment 
and  commission  was  accepted  by  the  said  George  Smith,  who  on  the 
said  seventeenth  day  of  January,  A.  D.  1839,  duly  took  the  oath  of 
office,  before  Francis  R.  Shunk,  secretary  of  the  said  commonwealth, 
by  virtue  of  a  commission  of  dedimus  potestatem,  to  the  said  Fran- 
cis R.  Shunk,  from  the  Governor,  copies  of  which  appointment  and 
commission  *and  official  oath  are  hereto  annexed,  and  which  r^-io-r 
are  submitted  as  part  of  this  suggestion ;  and  further,  that  ^ 
the  said  George  Smith  has  duly  given  bonds,  with  sureties  approved 
by  two  of  the  judges  of  the  Court  of  Common  Pleas  of  the  county 
of  Philadelphia,  and  by  the  said  governor,  in  manner  and  form, 
and  conditioned  according  to  the  provisions  of  the  several  acts  of 
assembly  of  this  commonwealth,  for  the  performance  of  the  duties 
of  the  said  office  of  Recorder  of  Deeds,  in  and  for  the  said  city  and 
county. 

"  And  the  relator  further  gives  the  court  here  to  understand  and 
be  informed,  that  notwithstanding  the  premises  and  the  aforesaid 
appointment  and  commission  of  the  said  George  Smith,  during  all 
the  time  since  the  date  thereof  as  aforesaid,  John  Swift,  hath  used, 
and  still  doth  use,  the  franchise,  office,  privilege  and  liberty  of 
Recorder  of  Deeds,  in  and  for  the  said  city  and  county,  and  during 
the  said  time  has  usurped,  and  doth  usurp  upon  the  commonwealth 
therein,  to  the  great  damage  and  prejudice  of  the  constitution  and 
laws  thereof.  Whereupon  the  said  relator,  for  the  said  common- 
wealth, doth  make  suggestion  and  complaint  of  the  premises,  and 
pray  due  process  of  law  against  the  said  John  Swift  in  this  behalf, 
to  be  made  to  answer  to  the  said  commonwealth  by  what  warrant 
he  claims  to  have  and  enjoy  the  franchise,  office  liberty  and  privi- 
lege aforesaid." 

A  copy  of  the  commission,  and  of  the  official  oath  taken  by  the 
relator,  was  annexed. 

To  this  suggestion  the  following  plea  was  filed. 

"  And  now,  that  is  to  say,  on  the  twenty-sixth  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  thirty-nine,  comes  the 
said  John  Swift,  by  William  M.  Meredith,  his  attorney,  and  having 
heard  the  suggestion  filed  in  this  case  read,  he  complains  that  under 
color  of  the  premises  in  the  said  suggestion  contained,  he  is  greatly 
vexed  and  troubled,  and  that  by  no  means  justly,  because  protest- 
ing that  the  said  suggestion,  and  the  matters  therein  contained  are 
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insufficient  in  law,  and  that  he  need  not,  nor  is  he  bound  by  the 
law  of  the  land  to  answer  thereto  ;  yet  for  plea  in  this  behalf  ha 
saith,  that  the  said  commonwealth  ought  not  to  impeach  or  implead 
him  by  reason  of  the  premises  in  the  said  suggestion  above  speci- 
fied, because  he  saith,  that  on  the  tenth  day  of  January,  in  the  year 
one  thousand  eight  huudred  and  thirty-nine,  the  office  of  Recorder 
of  Deeds  in  and  for  the  city  and  county  of  Philadelphia,  was  vacant, 
to  wit,  at  the  city  and  county  aforesaid,  and  being  so  vacant,  the 
governor  then  and  there  filled  the  said  vacancy  in  the  said  office  by 
then  and  there  duly  appointing  and  commissioning  the  said  John,  in 
the  name  and  by  the  authority  of  the  commonwealth  of  Pennsylva- 
nia, to  be  Recorder  of  Deeds  in  and  for  the  said  city  and  county,  to 
*-IQO-I  hold  the  *said  office,  together  with  all  the  rights,  powers 
J  and  emoluments  to  the  said  office  belonging,  or  by  law  in 
any  wise  appertaining,  until  the  said  appointment  and  commission 
should  be  by  lawful  authority  superseded  and  annulled,  according 
to  the  provisions  contained  in  the  constitution  of  Pennsylvania,  as 
amended  by  the  convention  of  one  thousand  eight  hundred  and 
thirty-seven  thirty-  eight :  which  said  appointment  and  commission, 
sealed  with  the  great  seal  of  the  state,  and  signed  by  the  governor, 
the  said  John  brings  here  into  court,  dated  at  Harrisburg  the  said 
tenth  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
thirty-nine.  And  the  said  John  in  fact  saith,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  city  and  county 
aforesaid,  he  accepted  the  said  appointment  and  commission,  and 
then  and  there  was  duly  bound  by  oath  to  support  the  constitution 
of  this  commonwealth  and  of  the  United  States,  and  to  perform  the 
duties  of  his  said  office  with  fidelity,  and  duly  gave  bonds  with 
sufficient  sureties,  in  manner  and  form,  and  approved  and  condi- 
tioned according  to  law,  for  the  performance  of  the  duties  of  the 
said  office,  arid  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  city  and  county  aforesaid,  the  said  John  entered  on  the 
duties  of  his  said  office :  and  therefore,  and  by  reason  of  the  prem- 
ises, the  said  John,  during  all  the  time  mentioned  in  the  said  sug- 
gestion did  use  and  exercise  the  office  of  Recorder  of  Deeds  in  and 
for  the  city  and  county  of  Philadelphia,  and  during  all  that  time 
was  Recorder  of  Deeds  as  aforesaid  :  and  by  that  warrant  the  said 
John,  during  all  the  time  in  the  said  suggestion  in  that  behalf 
mentioned,  used  and  exercised  the  office  of  Recorder  of  Deeds  in 
and  for  the  city  and  county  of  Philadelphia,  and  all  the  liberties, 
privileges,  and  franchises,  belonging  and  appertaining  to  the  said 
office,  as  it  was  lawful  for  him  to  do  ;  without  this,  that  the  said 
John  the  office,  liberties,  privileges,  and  franchises  in  the  said  sug- 
gestion mentioned,  or  any  of  them,  did  usurp  upon  the  common- 
wealth in  manner  and  form  as  by  the  said  suggestion  is  supposed : 
All  and  singular  which  said  matters  and  things  he  the  said  John  is 
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ready  to  verify,  as  the  court  shall  award :  Wherefore  he  prays 
judgment,  and  that  the  aforesaid  office,  liberties,  privileges  and 
franchises  by  him  above  claimed,  may  be  adjudged  and  allowed  to 
him  ;  and  that  he  may  be  dismissed  and  discharged  by  the  court 
here  of  and  from  the  premises  above  charged  upon  him,  &c." 

The  relator  replied  as  follows  : 

"  And  now  the  said  Commonwealth,  by  J.  Miles,  J.  M.  Read 
and  G.  Mallery,  attorneys,  say,  that  for  any  thing  before  alleged 
in  the  said  plea,  the  said  Commonwealth  for  the  relator  ought  not 
to  be  barred  from  having  their  aforesaid  suggestion  and  proceeding 
against  the  respondents,  because  protesting  that  the  said  plea  and 
the  matters  therein  contained,  are  insufficient  in  law  to  bar  the  said 
Commonwealth  *from  having  their  proceeding  aforesaid  r*-ion 
against  him,  for  replication  nevertheless  they  say,  that  by  '- 
virtue  of  a  commission  issued  in  the  name  and  by  the  authority  of 
the  Commonwealth  of  Pennsylvania,  by  David  R.  Porter,  Governor 
of  the  said  Commonwealth,  under  the  hand  of  the  said  governor,  and 
the  great  seal  of  the  state  at  Harrisburg,  and  bearing  date  the  sev- 
enteenth day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-nine,  and  of  the  Commonwealth  the  sixty- 
third,  directed  to  the  said  George  Smith,  he  the  said  George  Smith 
was  appointed  and  commissioned  to  be  Recorder  of  Deeds,  in  and 
for  the  county  of  Philadelphia,  in  the  Commonwealth  aforesaid,  to 
have  and  to  hold  the  said  office  of  Recorder  of  Deeds  in  and  for  the 
city  and  county  of  Philadelphia,  together  will  all  the  rights,  powers 
and  emoluments  to  the  said  office  belonging,  or  by  law  in  anywise 
appertaining,  until  the  said  appointment  arid  commission  shall  be 
by  the  said  governor  superseded  and  annulled  ;  which  said  appoint- 
ment and  commission  was  accepted  by  the  said  George  Smith,  who 
on  the  said  seventeenth  day  of  January  A.  D.  1839,  duly  took  the 
oath  of  office :  and  the  said  George  Smith  hath  duly  given  bonds 
with  sureties  duly  approved,  in  manner  and  form  and  conditioned 
according  to  the  provision  of  the  several  acts  of  assembly  of  this 
Commonwealth,  for  the  performance  of  the  duties  of  the  said  office 
with  fidelity :  which  said  appointment  and  commission,  official  oath 
and  official  bonds,  the  said  Commonwealth  here  bring  into  court : 
by  reason  of  all  and  singular  the  premises,  and  the  said  appointment 
and  commission,  official  oath  and  bonds  the  said  Commonwealth  for 
the  relator  say,  that  the  said  appointment  and  commission  to  the 
said  respondent  by  him  in  his  plea  set  forth  and  pleaded,  was  by 
lawful  authority  superseded  and  annulled,  and  thereby  ceased  to  be 
a  legal  warrant  to  the  said  respondent  to  hold  and  exercise  the 
said  right,  liberty,  office,  franchise  and  privilege  of  Recorder  of 
Deeds  for  the  city  and  county  aforesaid,  and  the  said  respondent 
hath  usurped,  and  doth  usurp  the  same,  to  the  prejudice  of  the 
Constitution  and  laws  of  this  Commonwealth  :  whereby  the  said 
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Commonwealth  for  the  relator  say,  that  the  said  George  Smith  is 
entitled  to  have  and  enjoy  the  right,  liberty,  office,  franchise  and 
privilege  aforesaid  :  all  of  which  the  said  Commonwealth  for  the 
relator  are  ready  to  verify  and  prove  as  the  court  shall  award. 
Wherefore  the  said  Commonwealth  for  the  relator  pray  judgment, 
and  that  the  said  defendant  and  respondent  be  convicted  of  the 
premises,  and  that  he  be  ousted  of  and  from  the  franchise,  office, 
privilege  and  liberty  of  Recorder  of  Deeds  aforesaid." 

The  defendant  demurred  to  this  replication,  and  the  relator  joined 
in  demurrer. 

The  questions  arising  on  this  demurrer  were  argued  on  the  31st 
of  January  1839,  by 

*1901       *Mr.  Clarkson  and  Mr.  Meredith,  in  support  of  the  de- 
J  murrer,  and 

Mr.  Miles  and  Mr.  J.  M.  Read  (with  whom  was  Mr.  Mattery), 
for  the  relator. 

Arguments  in  support  of  the  demurrer. 

The  question  raised  by  the  pleadings  in  this  case  is,  whether  the 
executive  can  remove  a  recorder  of  deeds,  appointed  since  the  first 
of  January  1839,  to  supply  a  vacancy  then  existing  in  that  office. 

It  is  necessary  in  examining  those  parts  of  the  amended  consti- 
tution that  relate  to  this  question,  to  keep  constantly  in  view  a  fact 
that  will  not  be  denied,  that  one  of  the  chief  reasons  that  influ- 
enced the  convention  and  the  people  in  making  and  adopting  the 
amendments  contained  in  the  parts  referred  to,  was  to  deprive  the 
executive  of  his  power  of  appointment  and  removal.  This  we  know 
from  a  comparison  of  the  parts  of  the  two  constitutions  that  refer 
to  the  power  of  appointment.  Article  II.,  section  8. 

Under  the  old  constitution  the  executive  had  the  power  of  appoint- 
ment to  every  office  created  by  the  constitution,  except  the  state 
treasurer,  and  the  officers  of  the  militia,  and  to  every  office  created 
by  law.  It  is  well  known  how  numerous  were  the  offices  within 
his  gift.  Under  the  amended  constitution,  all  that  is  left  of  this 
great  power,  is  his  right  to  appoint  a  secretary  of  the  common- 
wealth, an  officer  whose  relations  to  the  executive  are  so  intimate, 
that  that  it  would  be  unjust  to  confer  the  appointing  power  on  any 
one  other  than  the  executive.  It  is  contended,  therefore,  that  if 
the  executive,  or  any  one  on  his  behalf  under  this  amended  con- 
stitution, in  which  the  intention  of  the  convention  and  the  people 
is  so  clearly  expressed  to  deprive  him  of  the  power  of  appointment 
and  removal,  asserts  a  right  to  appoint  or  remove,  the  power  so  to 
do  must  plainly  appear  in  the  constitution,  otherwise,  to  carry  the 
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intention  of  the  framers  into  effect,  the  existence  of  the  power  must 
be  denied. 

The  office  of  Recorder  of  Deeds  is  created  by  article  vi.,  section 
3,  of  the  amended  constitution  ;  and  it  is  contended  that  every  part 
of  that  third  section  went  into  effect  on  the  first  of  January  1839  ; 
(see  section  2,  of  the  schedule).  This  court  has  already  so  decided; 
for  under  that  third  section  they  have  appointed  a  prothonotary  of 
this  court.  If  one  part  of  the  section  went  into  effect  on  that  day, 
the  whole  did,  unless  the  relator  shows  a  good  reason  to  the  con- 
trary. Now  the  last  clause  of  the  third  section,  confers  a  power 
of  appointment  on  the  executive  if  a  vacancy  occurs ;  and  the 
appointment  so  made  is  to  be  until  the  next  election,  and  until  the 
appointed  successor  is  duly  qualified. 

If  it  were  the  intention  of  the  people  to  take  away  or  narrow  the 
power  of  appointment  and  removal,  and  the  instrument  is  to  be  con- 
strued according  to  this  intention,  then  it  is  contended,  that  when  a 
vacancy  has  occurred  since  January  first,  and  an  appointment  has 
*been  made  to  supply  that  vacancy,  the  power  of  the  execu-  r*-in-i 
tive  is  exhausted,  and  cannot  revive  until  another  vacancy  ^ 
happens.  And  he  cannot  create  it  by  a  removal  of  the  appointee, 
because  the  appointment  is  to  be  made,  not  during  pleasure,  but  for 
a  term,  viz.,  *'  to  continue  until  the  next  general  election,  and  until 
successors  shall  be  elected  and  qualified  as  aforesaid."  Now,  on  the 
tenth  of  January  a  vacancy  existed  in  the  office  of  Recorder  of 
Deeds  for  the  city  and  county  of  Philadelphia  ;  the  executive  was 
called  on  to  fill  it ;  where  was  his  power  ?  It  is  contended,  that  he 
had  no  power  unless  under  this  third  section,  and  under  that  it  was 
his  duty  to  appoint  and  commission  until  the  next  general  election, 
&c.  ;  and  having  so  done,  his  power  was  gone. 

But  it  may  be  alleged  that  a  part  of  the  third  section  does  not 
go  into  operation  until  after  the  next  general  election.  How  can 
that  construction  be  adopted,  unless  there  is  a  clear  intention  to 
that  effect  manifested  in  some  part  of  the  instrument  ?  There  is 
nothing  like  it  in  the  words  of  the  section,  and  there  is  no  neces- 
sity for  reaching  such  a  conclusion  by  mere  construction.  If  the 
first  clause  of  the  section  is  now  in  full  force,  according  to  the 
opinion  of  this  court,  then  the  whole  is — for  any  thing  disclosed  by 
the  language  or  apparent  object  of  the  section. 

But  it  may  be  alleged,  that  the  third  section  is  controlled  by  the 
eleventh  section  of  the  schedule,  and  that  the  correct  construction 
of  the  latter  leaves  the  appointing  power  as  heretofore,  until  "  the 
legislature  shall  pass  such  laws  as  may  be  required  by  the  eighth 
section  of  the  sixth  article  of  the  amended  constitution,  and  until 
appointments  shall  be  made  under  such  laws."  Now,  it  is  con- 
tended, that  there  are  but  two  constructions  that  this  section  of  the 
schedule  will  bear. 
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1.  That  which  confers  an  unlimited  power  of  appointment  on  the 
executive,  as  to  all  offices,  until  the  events  mentioned. 

2.  That  which  confines  it  to  the  particular  class  of  offices  refer- 
red to  in  the  eighth  section  of  the  sixth  article. 

This  section  of  the  schedule  is  badly  framed  ;  it  is  manifestly 
defective ;  standing  alone,  and  without  reference  to  the  constitution, 
it  would  bear  the  first  construction  referred  to.  But  it  will  be 
hardly  contended  by  any  one,  that  since  the  first  of'January,  the 
executive  power  of  appointment  and  removal  is  the  same  as  under 
the  old  constitution,  and  that  it  will  remain  so  until  the  legislature 
pass  the  laws  referred  to  in  the  section,  &c. 

If  this  construction  is  abandoned,  it  would  seem  that  no  other 
remained  but  the  second,  which  confines  the  power  of  appointment 
and  removal  to  the  class  of  officers  mentioned  in  the  eighth  section 
of  the  sixth  article.  Now,  what  necessity  was  there  for  such  a 
provision  as  that  contained  in  the  eleventh  section  of  the  schedule, 
unless  to  embrace  that  class  of  officers  ? 

1.  The  case  of  vacancies  in  the  judiciary  is  provided  for  in 
*1Q91    ar^c^e  *second,  section  eight;  and  if  a  vacancy  occurred  in 

'  this  court  to-day,  the  executive  could  only  nominate  to  the 
senate,  and  by  and  with  their  consent  appoint :  if  there  was  a  recess 
of  the  senate,  he  could  appoint  and  commission,  which  commission 
would  expire  at  the  end  of  the  ensuing  session  of  the  senate. 

2.  The  case  of  the  secretary  of  the  commonwealth  is  provided 
for  in  the  same  article  and  section. 

3.  The   cases  of  prothonotaries,  clerks  of  the  several   courts, 
recorders  of  deeds,  and  registers  of  wills,  are  all  provided  for  in 
article  sixth,  section  third. 

4.  In  the  case  of  justices  of  the  peace,  the  executive  has  no 
power  of  appointment  after  the  first  of  January  1839,  even  to  sup- 
ply a  vacancy.     It  is  true  that  the  twelfth  section  of  the  schedule 
mentions  a  power  of  appointment  of  justices  "  in  the  interim,"  but 
it  clearly  refers  to  the  time  intervening  between  the  date  of  the 
amendments,  February  1838,  and    January  1839.     It  is    impos- 
sible that  the  convention  would  leave  a  vestige  of  the  power  to 
appoint  justices  of  the  peace  as  it  existed  under  the  old  constitu- 
tion, ana  which  was  universally  execrated. 

If  this  eleventh  section  of  the  schedule  is  construed  to  confer  a 
power  of  appointment,  coextensive  with  that  under  the  old  constitu- 
tion, until  the  legislature  shall  pass  the  laws  therein  referred  to, 
then  these  consequences  will  inevitably  follow  : — 

1.  All  the  judges,  and  the  prothonotary  of  the  Supreme  Court, 
must  be  appointed  as  heretofore — the  first  during  good  behavior, 
the  latter  during  pleasure. 

2.  The  executive  may  appoint  justices  of  the  peace  without  stint, 
— although  it  is  evident  in  the  constitution  itself,  that  the  people 
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intended  to  deprive  the  executive  of  every  vestige  of  his  power  of 
appointment  as  to  this  class  of  officers,  even  in  case  of  a  vacancy. 

3.  It  will  leave  the  power  of  appointment  and  removal  precisely 
as  it  was  under  the  old  constitution,  until  such  laws  are  passed, 
contrary  to  the  evident  intention  of  the  framers  of  the  instrument. 

4.  It  exhibits  the  absurdity  that  the  mode  of  appointment  of 
judges  of  this  court,  and  the  tenure  of  their  offices  are  to  depend 
upon  whether  the  legislature  provide  by  law  for  the  appointment 
of  an  inspector  of  flour,  tobacco,  &c. 

Now,  the  construction  contended  for  by  the  respondent,  is  in 
harmony  with  the  intention  of  the  people,  to  take  away  all  power 
of  appointment  and  removal  from  the  executive. 

It  was  not  the  object  of  this  section  of  the  schedule  to  alter  or 
modify  the  constitution,  but  to  supply  a  defect  in  the  constitution, 
and  that  for  a  time  only.  What  was  the  defect  ?  what  was  the 
time  ?  Why.  the  only  defect  was,  that  officers  whose  election  or 
appointment  was  not  provided  for  by  the  constitution,  were  to  be 
appointed  or  elected  as  should  be  provided  by  law  ;  and  in  the 
meantime  the  public  service  required  that  some  mode  of  appoint- 
ment should  be  *designated ;  then  the  eleventh  section  of  r*-iqq 
the  schedule  is  drawn  to  give  it  to  the  executive ;  for  what  *• 
time  ? — until  the  legislature  shall  pass  the  laws  in  question. 

But  what  has  this  to  do  with  the  Recorder  of  Deeds  ?  the  mode 
of  electing  him,  and  supplying  a  vacancy  in  his  office,  had  been 
already  provided  in  the  constitution  in  the  clearest  manner. 

But  let  it  be  admitted  that  the  construction  of  the  eleventh  sec- 
tion of  the  schedule  includes  the  Recorder  of  Deeds,  what  are  the 
words  ?  "  all  officers  in  the  appointment  of  the  executive  depart- 
ment shall  continue  in  the  exercise  of  the  duties  of  their  respective 
offices,"  &c.,  "unless  their  commissions  shall  be  superseded  by  new- 
appointments,"  &c.  Now,  it  is  contended,  that  if  under  this  sec- 
tion the  executive  had  a  power  to  supersede,  it  was  only  in  the  case 
of  an  officer  appointed  under  the  old  constitution,  and  whose  official 
existence  was  continued  by  this  section  under  the  amended  constitu- 
tion. It  was  necessary  to  continue  this  official  life,  by  express 
words,  as  the  convention  thought,  and  all  the  power  they  intended 
to  confer  was  over  this  continued  officer.  But  suppose  this  con- 
tinued officer  removed,  after  the  first  of  January,  under  what  pro- 
vision is  his  successor  to  be  appointed  to  fill  the  vacancy  ? — under  the 
third  section  of  the  sixth  article ;  and  he  must  be  commissioned  for 
the  term  there  mentioned. 

The  respondent  was  appointed  to  supply  a  vacancy  existing  under 
the  amended  constitution,  and  commissioned  till  the  next  general 
election,  &c. — he  is  not  a  continued  officer. 

It  is,  in  the  last  place,  contended  for  the  respondent,  that  he  is 
an  officer  appointed  under  the  amended  constitution  for  a  term,  and 
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that  the  executive  has  no  power  to  remove  him.  It  is  admitted  to 
be  settled,  that  where  the  executive  has  a  general  and  absolute 
power  of  appointment,  it  is  during  pleasure,  but  it  is  denied,  that 
under  the  old  constitution,  the  executive  ever  claimed  to  remove  an 
officer  created  by  the  constitution  for  a  term.  But  the  amended 
constitution  settles  that  point,  for  it  expressly  provides  (article 
sixth,  section  ninth)  that  officers  for  a  term  shall  hold  only  as  long 
as  they  behave  themselves  well,  but  the  decision  of  this  is  not 
entrusted  to  the  executive,  but  the  section  goes  on  to  say,  that  they 
"  shall  be  removed  on  conviction  of  misbehavior  in  office  or  of  any 
imfamous  crime." 

Arguments  in  support  of  the  demurrer. 

It  is  a  high  compliment  to  the  intelligence  of  the  people  and  the 
character  of  our  institutions,  that  a  grave  question  under  the  new 
fundamental  law  has,  within  a  few  weeks  after  it  has  come  into 
operation,  been  submitted  to  the  silent  but  effective  power  of  the 
judiciary.  It  is  a  momentous  question  in  regard  to  the  interests 
of  the  people,  because  several  hundred  offices  in  the  state  will  be 
subjected  to  the  decision ;  and  it  is  important  in  a  legal  sense, 
because  it  is  to  be  judged  upon  general  principles  derivable  from 
*1  Q4~l  *^e  instrument,  without  the  usual  lights  of  precedent  and 
J  analogous  cases,  and  especially  novel,  because  from  the 
adoption  of  the  amendments  by  the  convention  in  February  1838, 
no  voice  of  the  community,  bar  or  bench,  had  contended  for  the 
opposite  construction,  until  a  retiring  executive,  twenty  days  since, 
had  suddenly  sprung  it  forth  to  the  astonishment  of  all.  No  better 
rules  for  the  construction  of  the  amended  constitution  as  to  this 
question  could  be  furnished,  than  those  which  were  well  settled  as 
to  statutes.  A  due  consideration  of  the  old  law,  the  mischief  and 
the  remedy,  and  where  the  letter  was  doubtful  (if  so  here),  a  refer- 
ence to  its  spirit  and  intention,  in  view  of  the  effects  and  conse- 
quences, were  the  true  means  of  correct  judgment.  Further,  the 
plain  legal  rule  applies  here  in  force,  that  a  court  will  give  effect  to 
every  statute,  if  possible,  so  that  its  every  part  shall  stand,  to  have 
practical  operation,  and  harmoniously,  as  to  the  whole,  answer  its 
respective  end.  This  could  not  be,  as  much  must  be  in  effect 
obliterated,  if  the  opposite  construction  were  to  prevail.  By  review- 
ing the  constitutions  of  1776,  1790  and  1838,  it  will  appear,  that 
in  passing  from  one  to  the  other,  there  always  has  been  an  interreg- 
num, to  provide  for  proper  government;  during  which,  and  until 
the  provisions  of  the  new  law  came  into  full  effect,  in  every  part, 
temporary  rules  were  provided  in  a  "schedule,"  which  expired 
when  their  purposes  were  rendered  useless  by  the  "  complete  opera- 
tion "  of  the  permanent  provisions.  Such  were  the  schedules  of 
1790  and  1838,  having  the  same  objects,  and  differing  only  in  such 
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language  as  was  necessary  to  meet  the  difference  of  changes ;  and 
this  question  fell  within  the  schedule  of  1838,  as  it  had  in  1790. 
The  schedule  was  according  to  its  preamble,  "  to  prevent  inconveni- 
ence," arising  from  the  changes,  and  each  part  of  it  would  operate 
according  to  its  subject  matter,  until  the  permanent  provision  in 
the  body  of  the  instrument  applicable  to  that  subject  matter  should 
come  into  complete  operation,  or  take  effect.  In  relation  to  one 
class  of  officers,  complete  provision  was  made  in  the  body  of  the 
instrument  itself.  In  this  class  was  the  office  of  secretary  of  state, 
in  the  appointment  of  the  executive,  and  the  prothonotary  of  the 
Supreme  Court,  in  the  appointment  of  its  judges,  who  had,  as  soon 
as  the  amendments  took  effect  on  the  1st  of  January  1839,  but  to 
exercise  the  act  of  appointment,  and  the  offices  went  into  "  complete 
operation,"  by  virtue  of  the  permanent  provisions  made.  But  there 
was  another  and  a  larger  class  of  offices,  i.  e.  the  majority  of  the 
county  offices  (which  included  the  Recorder  of  Deeds),  for  which 
the  amended  constitution  did  not  make  permanent  provisions,  to 
enable  these  offices  to  take  instant  effect  on  the  1st  of  January 
1839,  so  that  these  provisions  could  at  once  completely  operate. 
On  the  contrary,  before  the  permanent  provisions  could  completely 
operate,  acts  of  the  legislature  regulating  the  election  by  the  people, 
and  the  election  itself  by  the  people  to  these  offices,  at  the  general 
election  of  1839,  *were  conditions  precedent,  and  expressly  r*-igc 
necessary  to  the  possibility  of  these  provisions  taking  effect,  L 
or  going  into  complete  operation.  The  3d  section  of  the  6th  article 
declares  this  class  of  officers  shall  be  elected  by  the  people,  and  their 
tenure  shall  be  for  a  term  of  years,  if  of  good  behavior.  The  first 
time  of  their  election  is  not  designated  in  the  section,  but  is  fixed 
in  the  schedule  at  the  general  election  of  1839,  in  such  manner  as 
shall  be  fixed  by  law."  (Sec.  10.)  Again,  the  3d  section,  6th 
article,  prescribes  that  the  legislature  shall  provide  laws  as  to  the 
number  of  persons  who  may  hold  offices,  etc.,  and  until  such  laws 
are  passed,  no  election  can  be  had.  The  remaining  clause  on  which 
the  respondent's  case  rests,  that  "  vacancies  in  any  of  the  SAID 
offices  shall  be  filled  by  appointment,  to  be  made  by  the  governor, 
to  continue  until  the  next  general  election,  etc.,"  applies  to  vacancies 
in  these,  the  said  offices,  i.  e.  those  which  have  been  first  filled  by 
popular  vote,  which  is  not  the  case  here,  the  time  for  the  first 
election  not  having  arrived,  and  the  continuance  "  until  the  next 
general  election  "  does  not  mean  the  election  of  October  1839, 
because  it  is  uncertain  to  what  date  the  word  "next"  may  refer, 
the  date  of  the  amended  constitution  in  convention  being  February 
22d  1838,  the  "next"  general  election  would,  on  the  hypothesis 
on  the  other  side,  be  in  October  1838,  which  would  be  an  absurdity, 
as  the  amendments  take  effect  on  January  1st  1839.  The  plain 
and  sensible  meaning  is,  the  general  election  "  next  "  after  the 
4  W  BARTON — 13 
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passage  of  the  laws  declared  to  be  necessary,  and  the  first  election 
under  them.  The  schedule  (llth  section)  then  comes  in  aid  of  this 
permanent  provision,  which  applies  to  vacancies  happening  after 
the  first  election,  and  provides  for  vacancies,  and  the  filling  of  these 
offices,  during  the  interregnum,  and  before  the  passing  of  the 
necessary  laws,  and  the  first  election ;  in  which  category  is  the 
appointment  of  the  relator.  "  The  appointing  power  shall  remain 
as  heretofore,"  is  a  controlling  clause,  limited  as  to  its  continuance 
by  the  "complete  operation  "  of  the  permanent  provisions,  i.  e.  the 
passage  of  laws,  and  the  first  election  ;  and  until  these  shall  happen, 
the  power  of  removal,  which  was  before  incidental  to  that  of  appoint- 
ment, is  here  made  express,  "unless  their  commissions  shall  be 
superseded  by  new  appointments," — under  which  the  respondent's 
appointment  has  been  superseded.  The  argument  of  inconvenience, 
that  the  legislature  will  have  to  pass  laws  for  all  offices  before  any 
part  of  the  new  provisions  can  take  effect  is  unsound,  because  each 
office  may  have  its  appropriate  legislation,  and  when  it  can  be 
carried  into  operation  by  its  aid,  the  object  of  the  permanent  pro- 
visions is  as  to  the  particular  office  complete. 

The  idea  that  the  llth  section  of  the  schedule  applies  to  the 
class  of  officers  mentioned  in  the  8th  section  of  the  6th  article  is 
erroneous.  Because  it  does  not  say  so.  1.  It  says,  that  "  all 

•I  %/      * 

officers,"  etc.,  shall  continue  until  the  legislature  shall  pass  the 
laws  mentioned  in  the  8th  section  of  the  6th  article,  unless  super- 
*1  9fi~l  se^ed>  ^c-'  an(^  n°t  that  *^e  officers  mentioned  in  one  sen- 
'  tence  of  the  8th  section,  to  wit,  those  "  whose  election  or 
appointment  is  not  provided  for  in  this  constitution  "  shall  continue, 
&c.  2.  It  refers  to  all  offices  in  the  appointment  of  the  executive," 
that  is,  those  at  the  date  of  the  constitution  (22d  February  1838), 
which  included  the  recorder,  while  the  officers  mentioned  in  section 
8,  article  6,  are  those  who  are  not  now  in  existence  under  the  con- 
stitution, but  which  may  be  hereafter  created,  elected  or  appointed, 
"as  shall  be  directed  by  law."  Again,  the  llth  section  of  the 
schedule,  in  referring  to  the  laws  required  by  section  8,  article  6, 
does  not  refer  to  the  officers  therein  mentioned,  nor  do  those  laws 
therein  required  refer  solely  to  this  limited  class  of  officers  therein 
specified,  but  consistently  with  the  schedule  all  offices.  The  words 
"any  office" — "state  offices"  are  mentioned  throughout.  As, 
then,  the  schedule  does  not  refer  to  the  limited  class  of  officers  in 
the  8th  section  of  article  6,  and  if  it  does  not,  as  we  contend  it  does, 
refer  to  those  of  the  3d  section  of  article  6,  it  is  a  positive  nullity, 
an  absurdity  which  it  is  impossible  to  impute  to  the  framers  of  the 
amendments. 

Finally,  the  argument  ab  inconvenienti  is  a  strong  one,  especially 
as  the  preamble  to  the  schedule  evolves  it.  Great  inconvenience 
would  ensue  on  the  opposite  construction.  There  are  cases  in 


1838.]  OF  PENNSYLVANIA.  196 

[Commonwealth  e.  Swift.] 

which  by  the  existing  laws  which  by  the  schedule  (section  1)  con- 
tinue to  have  effect,  the  executive  must  remove  the  officer  for  misbe- 
havior (Sec.  2,  Act  March  10,  1810,  Stroud's  Purd.  756),  which 
cannot  be,  if  the  executive  has  only  the  power  to  fill  vacancies,  and 
not  to  supersede.  Again,  the  officer  may  become  insane,  and  the 
opposite  construction  excludes  the  removal  of  this  difficulty  by  the 
exercise  of  the  power  of  superseding  him  ;  and  other  cases  equally 
strong  exist,  while  upon  the  construction  now  contended  for,  no 
difficulty  can  arise.  The  arguments  on  the  other  side  as  to  justices 
of  the  peace  are  inapplicable.  References  were  made  by  the  counsel 
for  the  relator  to  Minutes  of  the  Convention  of  1790  ;  Cons,  of 
1790  ;  Schedule,  Preamble,  and  Arts.  1,  3  ;  3  Serg.  &  Rawle  145 ; 
Report  of  Com.  House  Rep.  on  the  appointing  power,  18 ;  and 
opinions  on  the  point  at  issue  recently  delivered  by  the  President 
Judges  of  Judicial  Districts,  Burnside,  Blythe,  Lewis  and  Banks. 

The  opinion  of  the  court  was  delivered  on  the  fourth  of  February 
by 

GIBSON,  C.  J. — Did  the  question  depend  on  whether  all  the  pro- 
visions of  the  eleventh  section  of  the  schedule,  are  applicable  to  the 
officers  named  in  the  third  section  of  the  sixth  article,  the  respon- 
dent might  have  a  plausible  case ;  for  some  of  them,  by  the  letter, 
are  not ;  but  it  is  impossible  to  say,  with  that  degree  of  certainty 
which  is  requisite  to  judicial  decision,  what  was  meant.  "  The 
appointing  *power,"  it  is  said,  "  shall  remain  as  heretofore,  r^-ioy 
and  ALL  officers  in  the  appointment  of  the  executive  depart-  ' 
ment,  shall  continue  in  the  duties  of  their  respective  offices  until 
the  legislature  shall  pass  such  laws  as  may  be  required  by  the 
eighth  section  of  the  sixth  article  of  the  amended  constitution." 
Now  the  words  '  all  officers  in  the  appointment  of  the  executive,' 
are  undoubtedly  broad  enough  to  include,  prothonotaries,  clerks, 
registers  of  wills  and  recorders  of  deeds  ;  but  their  principle  of  tenure 
and  mode  of  selection  are  fixed  not  by  the  eighth  but  the  third 
section  of  the  article :  and  hence  an  argument  that  the  subsequently 
granted  power  of  removal  is  referable,  not  to  those  whose  succession 
requires  no  supplemental  legislation,  but  to  the  officers  included  in 
the  eighth  section  whose  manner  of  selection  has  not  been  fixed  in  the 
constitution.  It  is  immaterial  to  the  question,  however,  whether 
the  contemplated  election  of  the  officers  included  in  the  eighth 
section,  requires  supplemental  legislation  or  not.  It  is  evident 
that  the  convention  thought  it  did ;  for  on  no  other  hypothesis  can 
we  account  for  the  fact  that  they  were  put  into  the  schedule  and 
classed  with  those  whose  mode  of  selection  remained  to  be  deter- 
mined. It  is  else  impossible  to  imagine  why  the  change  in  respect 
to  their  offices  should  have  been  intentionally  deferred  till  the 
proper  details  were  furnished  for  the  succession  of  another  set,  who 
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were  not  necessarily  coupled  with  them.    If  the  passing  of  the  laws 
alluded  to,  were  not  thought  to  be  a  preparatory  step  to  the  election 
of  officers  belonging  to  the  respondent's  class,  why  was  it  postponed 
till  such  laws  should  be  enacted  ?     It  surely  was  not  intended  that 
the  citizens  of  Erie  should  not  elect  their  recorder  of  deeds  till  the 
legislature  should  have  provided  for  the  election  of  an  inspector  of 
bark  in  Philadelphia.    Even  were  it  certain  that  the  election  of  the 
officers  specified  in  the  third  section,  requires  no  auxiliary  legisla- 
tion, it  would  not  lessen   the  absurdity  of  making  the  time  of 
legislative  action,  on  an  independent  subject,  the  termination  of 
incumbency  under  the  amended  constitution.      If  the  incumbent 
could  hold  but  till  the  legislature  passed  a  particular  law,  there 
might  be  an  interval  betwixt  its  date  and  the  ensuing  election,  and 
a  consequent  vacation  of  the  office  in  the  interim — a  result  which 
certainly  was  not  intended.     But  succession  to  the  offices  specified 
in  the  third  section,  evidently  requires  auxiliary  legislation,  if  for 
nothing  else,  to  repress  those  frauds  which  have  unhappily  defiled 
the  purity  of  our  elections.     The  legislature  is  expressly  directed 
to  specify  in  what  extent  of  combination  different  offices  may  be  held 
by  an  individual ;  and  it  will  be  indispensably  necessary  to  prescribe 
the  duties  of  the  return  judges.     If  their  path  be  not  so  distinctly 
marked  as  to  preclude  dispute,  the  courts  will  be  filled  with  new 
and  useless   litigation.      But  conceding,  for  the  purposes  of  the 
argument,  that  the  election  of  these  officers  needs  no  legislation, 
why  were  they  put  into  the  category  of  those  whose  election  does  ? 
*IQO-I    If  there  were  no  *reason  for  it,  or  a  very  absurd  one,  it 
-"   would  require  MS  to  restrain  the  generality  of  the  words 
'all  officers  in  the  appointment  of  the  executive  department,'  and 
thus  to  deprive  the  respondent  of  the  foundation  of  his  title.     But 
even  if  they  be  taken,  as  I  think  they  must,  as  actually  including 
him,  and  that  it  be  taken  that  he  and  the  officers  of  his  class  shall 
hold  till  the  legislature  'pass  such  laws  as  may  be  required  by  the 
eighth  section  of  the  sixth  article,'  still  I  cannot,  for  myself,  see 
why  the  qualification  "  unless  their  commissions  shall  be  superseded 
by  new  appointments," — words  as  comprehensive   as  any   which 
precede  them — shall  not  equally  attach  themselves  to  his  tenure.    Its 
limitation,  as  the  members  of  the  section  stand,  is  not  less  explicit, 
nor  less  capricious,  than  if  it  were  declared  that  he  should  hold  till 
the  legislature  had  passed  a  new  militia  law.     If  he  be  at  all  within 
the  words  '  all  officers  in  the  appointment  of  the  executive,'  he  is 
equally  within   the  proviso  which  is  the  correlate  of  the  entire 
member  that  precedes  it ;  for  it  is  restrained  in  its  application  by 
no  word,  circumstance,  or  thing,  which  can  be  supposed  to  have 
been  in  the  view  of  the  convention.     Why  should  it  be  supposed 
that  it  was  intended  to  exclude  these  officers,  standing  as  they  do 
in  the  circumstances  and  necessities  of  their  fellows,  from  the  gen- 
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erality  of  any  words  whatever  ?  The  actual  intent,  though  suscep- 
tible of  a  guess,  is  so  lamely  expressed,  that  it  is  impossible  to 
affirm  any  thing  in  regard  to  it.  My  own  impression  is  that  the 
penman  proceeded  upon  a  notion  that  all  the  officers  in  the  appoint- 
ment of  the  executive  were  comprehended  in  the  eighth  section  of 
the  sixth  article ;  and  if  that  were  so,  the  section  would  be  consis- 
tent in  all  its  parts.  But  conjecture  is  not  a  sufficient  ground  of 
judicial  construction.  There  is  an  inexplicable  ambiguity  in  the 
text,  but  one  which  doubtless  arose  from  the  hurry  inseparable 
from  the  closing  scenes  of  a  protracted  session,  and  which  in  a 
matter  of  temporary  appointment,  is  entirely  excusable.  However, 
did  the  matter  rest  on  the  special  provision  of  the  schedule  alone, 
my  own  opinion  would  be  that  the  respondent  had  failed  to  make 
out  a  title  by  it ;  but  we  all  concur — and  I  rest  the  judgment  of  the 
court  on  it — that  any  express  provision  to  continue  the  functions 
of  the  executive  till  they  should  be  displaced  by  the  action  of  a  new 
organ,  was  superfluous ;  and  that  there  is  another  ground  on  which 
his  competitor  is  decisively  entitled. 

The  business  of  the  convention  was  not  to  change  the  constitu- 
tion but  to  alter  it ;  and  its  individuality  being  retained,  those 
parts  of  it  which  are  yet  to  be  supplanted  at  appointed  periods,  are 
still  in  force.  This  is  a  principle  not  of  convenience,  but  necessity, 
even  in  the  adoption  of  an  entire  constitution  whose  parts  are  not 
all  to  go  into  operation  at  once.  A  convention  can  do  no  more  than 
mark  out  the  principles  of  organic  structure  :  the  apparatus  neces- 
sary to  animate  the  mass,  must  be  produced  by  acts  of  ordinary 
legislation.  Such  was  the  predicament  of  the  convention  of  1790, 
which  for  that  purpose  had  *recourse  to  the  old  machinery  r^-inq 
by  continuing,  for  a  time,  the  functions  of  the  president,  ^ 
executive  counsel,  and  officers  in  the  appointment  of  the  executive 
under  the  constitution  of  1776  ;  and  such  was  the  predicament  of 
the  late  convention,  when  in  order  to  introduce  the  principle  of 
judicial  rotation,  it  ordained  that  the  commissions  of  the  judges 
under  the  unamended  constitution,  should  consecutively  expire  at 
appointed  periods.  Now  the  present  judicial  incumbents  hold  their 
offices  not  by  force  of  any  conventional  sanction  or  recognition  of 
their  tenure  or  mode  of  appointment,  for  the  principle  of  the  amend- 
ments is  adverse  to  both,  but  by  force  of  particular  parts  of  the 
unamended  constitution,  whose  annihilation  has  been  simply  de- 
ferred. The  convention  did  not  sanction  those  parts — they  needed 
no  sanction — it  merely  postponed  the  period  of  their  extinction. 
When,  however,  an  old  part  is  supplied  by  a  new  one,  the  change 
is  instantaneous  and  entire.  Unless  the  contrary  be  distinctly 
specified,  it  admits  of  no  intermediate  state  of  action  or  being. 
Now,  it  could  not  have  been  the  design  of  the  late  convention  to 
leave  to  the  executive,  responsible  as  he  is  to  public  opinion  for  the 
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official  conduct  of  his  officers,  the  power  to  appoint  without  its 
correlative  power  to  remove ;  nor  does  any  thing  contained  in  the 
schedule,  as  I  have  attempted  to  show,  necessarily  imply  it.  Indeed 
the  letter  is  directly  adverse  to  it.  There  could  be  no  motive  to 
create  an  indefeasible  tenure  in  the  case  of  a  class  of  officers,  some 
of  whom  might  be  incapacitated  by  act  of  providence ;  and  though 
an  officer  chosen  by  the  people  may  also  be  thus  incapacitated, 
yet  the  want  of  a  power  to  remove  him  by  any  provision  of  the 
amended  constitution,  is  nothing  to  the  purpose.  It  is  a  casus 
omissus,  susceptible  of  remedy  by  future  amendment,  which,  how- 
ever, could  not  reach  the  incapacity  I  have  indicated.  On  this  last 
ground,  therefore,  we  are  of  opinion,  that  the  original  provisions 
of  the  unamended  constitution,  which  give  the  executive  a  power 
to  appoint  and  a  power  to  remove,  are,  in  their  application  to  the 
present  subject,  still  in  force  ;  and  that  the  demurrer  be  overruled. 

SERGEANT,  J. — The  importance  of  the  principles  involved  in  the 
present  case,  has  induced  me  to  state  the  reasons  why  I  concur  in 
the  opinion  that  the  respondent  is  not  entitled  to  hold  the  office  of 
Recorder  of  Deeds,  for  the  city  and  county  of  Philadelphia. 

Under  the  constitution  of  1790,  recorders  of  deeds,  together 
with  a  great  number  of  other  officers  in  the  commonwealth,  were 
appointed  by  the  governor,  and  were  removable  at  his  will  and 
pleasure.  This  power  of  removal  was  not  founded,  as  it  was  at  one 
time  supposed  to  be,  on  the  maxim  that  the  power  of  removal  was 
incident  to  the  power  of  appointment ;  for  there  are  many  instances 
under  our  constitution  and  others,  in  which  the  power  of  appoint- 
ment is  vested  in  one  functionary,  and  the  power  of  removal  in 
another.  It  is  derived  from  those  clauses  of  the  constitution  by 
*200T  *wkich  ^e  supreme  executive  power  is  vested  in  the  gov- 
-'  ernor ;  and  he  is  to  take  care  that  the  laws  be  faithfully 
executed.  Article  ii.,  section  1,  13.  By  virtue  of  these  powers 
the  governor  is  bound  to  carry  the  laws  into  operation  which  can 
only  be  done  through  the  intervention  of  officers  ;  and  if  these  offi- 
cers are  not  removable  at  his  pleasure,  he  is  relieved  from  that 
responsibility  to  which  it  is  for  the  public  good  to  hold  him.  5  S. 
&  R.  451.  It  was  under  similar  clauses  in  the  constitution  of  the 
United  States,  that  Congress,  after  considerable  discussion,  decided, 
in  their  first  session,  at  the  instance  of  Mr.  Madison,  who  supported 
the  doctrine  by  several  able  speeches,  that  the  president  alone  had 
the  power  to  remove  certain  officers,  although  the  power  of  appoint- 
ing them  was  vested  in  the  president  and  senate.  And  this  doctrine 
has  been  ever  since  adhered  to.  See  Serg.  Const.  Law,  2d  ed. 
372,  412.  It  was  also  recognised  as  applying  to  the  constitution 
of  Pennsylvania  when  brought  before  this  court  in  the  year  1820, 
in  the  case  of  a  dispute  between  two  persons  appointed  respectively 
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by  Governor  Snyder  and  Governor  Findley,  Commonwealth  v. 
Bussier,  5  S.  &  R.  451 ;  and  under  it,  the  governor  for  the  time 
being  has,  ever  since  the  constitution  of  1790  came  into  operation, 
exercised  the  power  of  removing  officers  of  executive  appointment, 
when  their  tenure  was  not  otherwise  established  by  the  express 
provisions  of  the  constitution,  or  by  law. 

When,  however,  the  present  amended  constitution  of  Pennsyl- 
vania was  formed,  in  the  year  1838,  the  convention  thought  fit  to 
make  a  change  in  various  officers,  both  as  to  their  mode  of  appoint- 
ment and  tenure.  New  provisions  were  introduced,  respecting 
especially  that  class  of  which  the  officer  now  in  question  is  one, 
namely,  prothonotaries  and  clerks  of  courts,  recorders  of  deeds, 
and  registers  of  wills.  By  article  six,  section  third,  they  were  all, 
(except  prothonotaries  of  the  Supreme  Court),  made  eligible  by  the 
people  at  the  general  elections,  and  were  to  hold  their  offices  for 
three  years,  if  they  behaved  well.  But  inasmuch  as  the  counties 
in  the  state  differ  very  widely  in  their  population  and  business,  and 
in  some  of  scanty  population,  it  has  been  deemed  expedient  by  the 
governor  to  give  all  these  offices  to  one  person,  in  other  counties  to 
divide  them  among  two  or  three,  and  in  others  each  office  has  a 
separate  incumbent,  in  order  to  arrange  the  future  incumbents 
according  to  the  same  principles,  the  legislature  is  directed  by  the 
same  section,  to  provide  by  law,  how  many  persons  shall  hold  said 
offices,  and  how  many  and  which  of  said  offices  shall  be  held  by 
one  person. 

By  virtue  of  these  provisions,  and  the  10th  clause  of  the  sched- 
ule, the  first  election  of  these  officers  will  take  place  in  October 
1839.  All  that  the  legislature  has  to  do  in  relation  to  them  is  to 
provide  by  law  amongst  how  many  incumbents  in  each  county  these 
offices  shall  be  distributed,  and  to  prescribe  the  manner  of  their 
election.  This  is  enjoined  upon  them  as  a  duty  by  the  will  of  the 
people,  authoritatively  *expressed  in  the  convention,  it  is  r*.-)Q\ 
not  left  to  the  discretion  of  the  legislature  to  do  or  omit  it.  ^ 
It  is  therefore  to  be  presumed  it  will  be  done  by  the  legislature  at 
its  present  session.  When  this  shall  have  been  done,  the  electors 
of  each  county  will  be  able  to  know  how  many  persons  are  to  be 
chosen  to  fill  these  offices,  and  to  give  their  suffrages  accordingly  ; 
and  the  new  system  on  this  subject  will  thenceforward  go  into  opera- 
tion. From  time  to  time  thereafter,  as  counties  may  be  formed  or 
divided  or  may  vary  in  population  and  business,  the  legislature  may 
enact  new  laws  in  relation  to  the  number  of  persons  to  occupy 
these  offices,  adapted  to  the  changes  of  circumstances,  provided 
they  do  not  impair  the  term  of  thre  years  as  provided  by  the  con- 
stitution. 

But  after  arriving  at  this  point,  another  question  necessarily 
presented  itself  to  the  framers  of  the  amendment.  The  officer  is  to 
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be  chosen  and  commissioned  for  three  years.  But  suppose  he  should 
die,  or  resign,  within  that  period,  a  vacancy  will  be  thereby  created, 
and  how  is  that  to  be  filled  ?  Some  officer,  legally  qualified,  is  indis- 
pensable to  transact  the  public  business.  He  had  no  deputy  recog- 
nised by  law  as  capable  of  taking  his  place  ;  there  is  no  officer, 
like  the  coroner  in  the  sheriff's  case,  to  step  in  and  act.  It  would 
scarcely  be  worth  while  to  be  constantly  holding  special  elections 
to  fill  up  these  vacancies.  To  meet  this  emergency  then,  and,  as  it 
appears  to  me,  for  that  purpose  only,  the  following  provision  is 
made  in  the  same  section.  "  Vacancies  in  any  of  the  said  offices 
shall  be  filled  by  appointments  to  be  made  by  the  governor,  to  con- 
tinue until  the  next  general  election,  and  until  successors  shall  be 
elected  and  qualified  as  aforesaid." 

It  has  been  earnestly  contended,  that  this  clause  provides  for  the 
present  case  :  that  a  vacancy  had  occurred  in  this  office  under  the 
new  constitution,  that  the  governor  had  appointed  the  respondent 
to  fill  it,  and  that  therefore  he  is  to  continue  until  the  next  general 
election.  But  it  appears  to  me,  on  the  best  consideration  I  have 
been  able  to  give  to  this  and  other  clauses,  that  it  applies  solely  to 
cases  of  vacancies  occurring  after  the  system  shall  have  gone  into 
operation,  and  the  officer  shall  have  been  elected.  The  words  of  it 
extend  no  further.  "Vacancies  in  said  offices."  What  offices? 
Those  which  had  been  mentioned  before — those  which  were  to 
endure  for  three  years — those  to  which  the  incumbents  were  elected 
by  the  people.  I  do  not  see  how  a  vacancy  can  exist  in  an  elective 
office  till  it  has  been  once  filled  by  an  election.  It  was  absolutely 
necessary  to  provide  for  such  vacancies,  because  otherwise  the  office 
could  not  have  been  filled,  and  the  public  interest  would  seriously 
suffer.  Whereas  vacancies  occurring  in  the  short  interval  till  next 
fall,  in  offices  of  executive  appointment,  were  of  but  minor  and  tem- 
porary importance,  and  no  inconvenience  could  result  from  leaving 
them  for  a  time  as  they  already  stood. 

Besides  the  officers  above  referred  to,  namely,  prothonotaries  and 
*9091  *c^er^s  °f  courts,  recorders  of  deeds,  and  registers  of  wills, 
J  there  are  various  others  mentioned  in  the  new  constitution, 
and  their  appointment  or  election,  and  tenure,  expressly  designated, 
such  as  judges,  secretary  of  the  commonwealth,  state  treasurer, 
sheriffs,  and  coroners  and  justices  of  the  peace.  These  may  be 
considered  as  constituting  a  class  by  themselves,  consisting  of  the 
officers  mentioned  in  the  constitution,  and  wholly  or  principally 
provided  for  by  it.  There  is  another  large  class  distinct  from  these, 
consisting  of  officers  of  various  denominations,  established  by  laws 
passed  from  time  to  time  by  the  legislature — some  of  them  appointed 
by  the  governor,  and  holding  either  at  his  will  or  for  a  term  of 
years ;  such  as  heads  of  department,  attorney  general,  canal  com- 
missioners, inspectors,  and  others,  in  great  numbers.  Others  are 
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appointed  by  different  functionaries,  such  as  superintendents,  &c., 
on  canals  and  railroads  by  the  canal  commissioners — inspectors  of 
penitentiaries  by  the  Supreme  Court — keepers  of  prisons  by  inspec- 
tors— directors  of  the  Philadelphia  schools,  and  the  members  of  the 
board  of  health,  by  the  select  and  common  councils,  district  com- 
missioners, &c.,  &c.  These,  from  their  number  and  variety,  are 
best  left  to  the  legislature  to  provide  for :  and  therefore  the  eighth 
section  of  article  sixth  of  the  amended  constitution  declares,  that 
all  officers  whose  election  or  appointment  is  not  provided  for  in  this 
constitution,  shall  be  elected  or  appointed  as  shall  be  declared  by 
law. 

It  seems  to  me,  that  the  intermediate  time  between  the  1st  Janu- 
ary 1839,  when  the  new  constitution  commenced  its  operation  and, 
the  time  of  the  general  election  of  1839,  when  the  officer  in  ques- 
tion is  to  be  elected  by  the  people,  does  not  fall  within  this  8th 
section,  because  the  10th  section  of  the  schedule  declares  that 
recorders,  &c.,  shall  be  elected  in  1839,  and  therefore  these  officers 
are  not  left  to  the  will  of  the  legislature,  and  because  these  offices 
are  in  one  sense  of  the  word  provided  for  by  the  3d  section  of  arti- 
cle 6,  though  they  are  not  fully  provided  for  by  that  section,  because 
the  intermediate  time  is  left  to  stand  as  it  was  ;  nothing,  as  has  been 
before  stated,  being  said  about  it.  And  it  is  from  this  equivocal 
sense  in  which  the  words  provided  for  have  been  used  in  the  con- 
stitution, that  the  difficulty  in  this  section  seems  to  have  originated. 

I  therefore  think  that  the  eleventh  clause  of  the  schedule  pro- 
viding that  all  officers  in  the  appointment  of  the  executive  shall 
continue  until  the  legislature  shall  pass  the  laws  required  by  the  8th 
section  of  article  6,  does  not  apply  to  the  present  case,  but  respects 
only  those  cases  where  incumbents  of  executive  appointment  not 
mentioned  in  the  constitution,  hold  under  existing  laws.  This  sys- 
tem is  to  continue  ;  but  the  legislature  may  repeal  and  alter  those 
laws  ;  or  pass  new  ones,  and  give  their  appointment  to  the  governor, 
or  to  any  person  or  persons  they  deem  proper,  and  prescribe  their 
tenure  and  mode  of  removal. 

Being  then  a  case  so  far  not  acted  upon  in  the  text  of  the  con- 
stitution, *let  us  look  to  the  schedule,  which  is  in  the  nature  r*9Ao 
of  a  residuary  clause,  embracing  what  may  have  been  pre-  * 
viously  omitted.  The  third  clause  of  the  schedule  declares,  that  the 
clauses,  sections  and  articles  of  the  former  constitution  which 
remain  unaltered,  shall  continue  to  be  construed  and  have  effect  as 
if  the  said  constitution  had  not  been  amended.  How  was  the  con- 
stitution of  1790  construed  and  carried  into  effect  as  to  the  power 
of  appointing  and  removing  the  officer  in  question  ?  The  governor 
for  the  time  being  possessed  the  unquestioned  power  of  appointing 
and  removing.  By  virtue  of  this  clause,  that  power  remains,  there 
being  no  alteration  of  it  in  the  amended  constitution,  till  the  elec- 
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tion  of  1839.  The  power  of  appointing  justices  of  the  peace  till 
their  election  in  1840,  stands  entirely  on  this  footing,  and  is  so 
taken  for  granted  in  the  last  clause  of  the  schedule  which  speaks  of 
justices  of  the  peace,  "  who  may  be  appointed  in  the  interim." 

Considerable  discussion  has  arisen  on  the  words  in  the  commenc- 
ment  of  the  llth  clause  of  the  schedule.  "  The  appointing  power 
shall  remain  as  heretofore."  This  phraseology  is  not  strictly  cor- 
rect if  taken  in  its  broadest  sense,  for  the  appointing  power  of  the 
executive  is  in  many  respects  abridged  or  modified  by  the  new  con- 
stitution. But  I  think  the  most  reasonable  construction  of  it  is, 
that  the  remainder  of  the  appointing  power  shall  continue  as  here- 
tofore. That  is  to  say,  such  portion  of  the  appointing  power, 
whether  vested  in  the  governor  or  in  others,  as  is  not  taken  away 
by  this  constitution,  or  shall  not  be  taken  away  by  laws  passed  in 
pursuance  of  the  8th  section  of  article  six,  shall  remain  as  hereto- 
fore. In  this  sense  it  applies  the  same  enactment  to  the  present 
office,  and  others  similarly  situated,  which  is  more  generally  con- 
tained in  the  third  clause  of  the  schedule  above  mentioned :  namely, 
that  as  the  power  of  the  executive  to  appoint  and  remove  prior  to 
next  fall  is  not  altered  by  this  constitution  nor  rendered  liable  to  be 
altered  by  the  legislature,  it  shall  remain  as  heretofore. 

Judgment  of  ouster. 

||  Cited  by  Counsel,  7  W.  N.  C.  22.|| 

Cited  by  the  Court,  9  Barr  515  ;  ||  Walsh  v.  Commonwealth,  8  Norris  427 ; 
3.  c.  7  W.  N.  C.  24. 


*204]  *[PHILADELPHIA,  FEBRUARY  16,  1839.] 

Hand  against  Baynes. 


IN    ERROR. 


The  defendant  who  was  the  owner  of  a  line  of  vessels  engaged  in  transport- 
ing goods  from  Philadelphia  to  Baltimore,  received  certain  goods  belonging  to 
the  plaintiff,  on  board  of  one  of  his  vessels,  and  gave  a  receipt  in  the  follow- 
ing words :  "  Rec'd  on  board  Hand's  Line  for  Baltimore,  via  Chesapeake  and 
Delaware  Canal,  from  J.  B."  (the  plaintiff),  "  100  slaughter  hides  on  deck, 
which  I  promise  to  deliver  to  J.  D.  at  Baltimore,  the  dangers  of  the  naviga- 
tion, fire,  leakage,  and  breakage  excepted,  he  or  they  paying  freight  eight 
dollars,  and  porterage  $1  50."  The  vessel  left  Philadelphia,  and  on  arriving 
at  the  mouth  of  the  canal,  the  captain  was  informed  that  the  locks  were  out 
of  order,  and  that  he  could  not  be  allowed  to  pass  through  the  canal.  He 
then  proceeded  down  the  bay,  and  out  to  sea,  with  the  intention  of  going 
round  to  Baltimore,  but  in  a  gale  of  wind  the  vessel  struck  on  a  shoal,  and 
with  the  cargo  was  totally  lost.  Evidence  was  given  on  the  trial  that  the 
hides  had  been  purchased  by  the  plaintiff,  and  there  was  no  evidence  of  any 
property  in  J.  D.,  the  consignee:  Held,  1st.  That  this  was  a  contract  to 
carry  the  goods  to  Baltimore  through  the  canal.  2d.  that  the  circumstances 
did  not  excuse  the  deviation  from  that  route.  3d.  That  the  clause  in  the 
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receipt  excepting  "  the  dangers  of  the  navigation,"  did  not  apply  to  the  case 
of  the  canal  being  impassable  by  inevitable  accident  or  otherwise.  4th.  That 
the  plaintiff  was  entitled  to  maintain  an  action  against  the  carrier  for  the 
loss  of  the  goods.  5th.  That  the  value  of  the  goods  was  the  proper  measure 
of  damages. 

ON  a  writ  of  error  to  the  District  Court  of  the  City  and  County 
of  Philadelphia,  it  appeared  that  James  Baynes  brought  an  action 
on  the  case  in  that  court  to  June  Term  1836,  against  Joseph  Hand, 
to  recover  from  the  defendant  the  value  of  certain  hides  shipped  on 
board  a  vessel  called  the  Neptune,  belonging  to  the  defendant,  and 
intended  to  be  carried  to  Baltimore  by  the  way  of  the  Chesapeake 
and  Delaware  Canal,  but  which  were  lost  at  sea. 

The  cause  was  tried  on  the  3d  of  April  1837,  before  Jones,  J., 
when  the  plaintiff's  counsel  gave  in  evidence  the  following  receipt 
or  bill  of  lading,  signed  by  the  defendant's  clerk  or  agent,  viz. : 

-  "I  *"  Philadelphia,  January  14th  1836. 

Received  on  board  Hand's  Line  for  Baltimore,  via 
Chesapeake  and  Delaware  Canal,  from  J.  Baynes,  one  hun- 
dred slaughter  hides,  on  deck,  which  I  promise  to  deliver  to 
Joseph  Davenport,  at  Baltimore,  the  dangers  of  the  naviga- 
tion, fire,  leakage  and  breakage  excepted,  he  or  they  paying 
freight  eight  dollars,  and  porterage  one  dollar  and  fifty  cents. 

H.  HAND,  per 

H.  H.  ELDRIDGE." 

The  plaintiff  then  produced  a  witness  who  proved  that  he  sold 
to  the  plaintiff,  on  the  12th  of  December  1835,  one  hundred 
slaughter  hides,  the  net  value  of  which  was  $349.57,  which  was 
the  sum  the  plaintiff  paid  him  for  them. 

The  following  advertisement,  published  by  the  defendant  in  the 
American  Daily  Advertiser,  of  March  25th  1836,  was  then  given 
in  evidence  on  the  part  of  the  plaintiff. 

"  Baltimore  Packet  Notice.  Hand's  Line  above  Market  street. 
As  the  Chesapeake  and  Delaware  Canal  is  at  present  impassable, 
and  will  probably  remain  so  for  several  weeks,  all  shippers  per 
sloops  Union,  Capt.  Biddle,  Neptune,  Capt.  Scott,  Anna  Maria, 
Capt.  Layman,  and  William  Penn,  Capt.  Pettit,  are  requested  to 
call  immediately  at  the  counting-house  of  the  subscriber,  and  have 
their  bills  of  lading  altered,  so  as  to  permit  their  goods  to  be  trans- 
ferred to  the  schooner  Col.  Crockett,  which  is  now  loading  for 
Baltimore  by  sea. 

JOSEPH  HAND, 

March  25— It  7  North  Wharves." 
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The  defendant's  counsel  then  gave  in  evidence  a  protest  made  by 
the  master  and  mate  of  the  Sloop  Neptune,  as  follows  : 

"  Virginia,  Northampton  County,  Set. 

"  By  this  public  instrument  of  protest  be  it  known,  &c.  That  on 
the  8th  day  of  April  A.  D.  1836,  before  me,  John  S.  Parker,  a 
justice  of  the  peace,  in  and  for  the  said  county  and  state  (there 
being  no  notary  public  in  the  district  of  the  said  county)  personally 
came  and  appeared  Benjamin  Scott,  master  of  the  sloop  called  the 
Neptune,  of  Philadelphia,  of  the  burthen  of  forty-six  tons  or  there- 
abouts, belonging  to  the  port  of  Philadelphia,  and  Thomas  Eccles, 
mate  of  the  said  sloop,  who  being  severally  sworn,  declared  that 
the  said  sloop,  being  laden  with  brandy,  gla.ss,  chocolate,  dry 
goods,  ginger,  tallow,  hides,  iron  and  other  hardware,  brooms,  &c., 
on  the  27th  day  of  March  last,  they,  the  said  appellants,  set  sail  on 
board  the  sloop  from  Philadelphia,  bound  directly  to  the  port  of 
Baltimore :  that  on  Sunday,  the  27th  day  of  March  last,  they 
*20fi1  arr%ived  *a^  the  mouth  of  the  Chesapeake  and  Delaware 
J  Canal,  on  the  Delaware  side,  and  applied  for  permission  to 
go  through  the  said  canal,  but  were  informed  that  the  locks  were 
in  such  condition  as  not  to  admit  of  the  passage  of  the  said  sloop 
through  the  said  canal,  and  therefore  the  said  sloop  was  compelled 
to  keep  on  down  the  Delaware  Bay  till  they  got  down  to  Morris 
river,  where  the  said  sloop  lay  two  days  with  the  wind,  when  they 
anchored,  blowing  from  about  east — that  after  that  they  went  down 
the  bay  to  the  breakwater,  and  the  wind  blowing  from  the  south- 
east, they  remained  there  till  Sunday,  the  3d  day  of  April,  instant ; 
that  on  the  third  instant  the  wind  came  round  about  northwest, 
and  they  weighed  anchor  and  proceeded  out  of  the  bay,  and  after 
it  became  calm  or  nearly  so,  and  continued  so  until  about  12 
o'clock  at  night,  when  a  few  hours  the  wind  hauled  around  to  about 
east,  and  about  daylight  or  sunrise  on  Monday,  the  4th  inst.,  the 
wind  hauled  to  about  northeast,  and  about  12  o'clock  M.  began  to 
blow  very  fresh  and  stormy,  and  afterwards  hauled  to  N.  N.  E. — 
that  it  was  very  thick  and  stormy  all  day,  and  saw  no  land  until 
about  3  o'clock  P.  M.  on  the  4th  inst. ;  shortly  after  seeing  which, 
the  said  sloop  struck  on  Matchapungo  shoals,  where  a  very  heavy 
sea  was  setting  in,  and  the  wind  blowing  nearly  a  gale.  That 
in  the  course  of  two  hours  after  the  said  sloop  struck  she  went 
entirely  to  pieces,  and  the  said  appearants  and  the  hands  belonging 
to  her  took  to  the  boat,  and  made  their  way  to  a  small  sand  shoal, 
where  they  remained  till  the  tide  forced  them  away,  when  they 
went  ashore  on  Prout's  Island,  where  they  remained  all  night ;  and 
on  the  5th  inst.  they  were  towed  over  to  Hog  Island  by  a  boat 
which  came  from  there,  where  they  remained  till  yesterday,  the  7th 
inst.,  when  they  came  to  the  mainland.  That  none,  or  very  little, 
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if  any,  of  the  property  which  was  on  board  the  said  sloop  was  saved 
before  the  said  appearants  left  the  said  island.  And  the  said 
appearants  dad  further  severally  declare  on  oath,  that  the  said  sloop, 
at  the  time  of  her  departure  from  Philadelphia  aforesaid,  upon  the 
said  intended  voyage,  was  tight,  staunch  and  strong,  and  had  her 
hatches  well  and  sufficiently  caulked  and  covered,  and  was  well 
and  sufficiently  manned,  provided  and  furnished  with  all  things 
needful  and  necessary  for  the  said  voyage ;  and  that  during  the 
said  voyage  the  said  appearants  and  sloop's  company  used  their 
utmost  endeavors  to  preserve  the  said  sloop  and  the  goods  of  her 
loading  from  damage.  And  therefore  the  said  Benjamin  Scott 
did  declare  to  protest,  and  by  these  presents  doth  solemnly  protest 
against  all  and  every  person  or  persons  whom  it  shall  or  may  con- 
cern, and  do  declare,  that  all  dangers,  losses  and  detriments  that 
have  happened  to  the  said  sloop  and  the  goods  of  her  loading,  are 
and  ought  to  be  borne  by  the  merchants  and  freighters  interested, 
or  whomsoever  else  it  shall  or  may  concern,  the  same  having 
occurred  as  before  mentioned,  and  not  by  or  through  the  insuf- 
ficiency of  the  said  sloop,  or  neglect  of  the  said  *appearer,  r*oo7 
his  officer,  or  any  of  his  mariners.  In  witness  whereof,  L 
the  said  appearers  hereto  set  their  hands,  this  8th  day  of  April 
1836." 

The  deposition  of  T.  H.  Eccles,  the  mate  of  the  vessel,  was  then 
given  in  evidence  on  the  part  of  the  defendant.  The  material  parts 
of  it  were  as  follows  : 

"  I  was  mate  of  the  sloop  Neptune  on  the  last  voyage  she  made. 
She  was  owned  by  Captain  Joseph  Hand  and  Captain  Taylor. 
The  captain  was  Benjamin  Scott.  She  had  also,  as  hands  on  board, 
Peter  McCann,  and  a  man  named  John.  The  sloop  was  in  Phila- 
delphia in  January  eighteen  hundred  and  thirty-six,  receiving  goods 
on  board  for  Baltimore,  but  was  prevented  by  the  ice  from  sailing. 
The  navigation  was  stopped  till  after  the  middle  of  March.  The 
first  vessel  came  up  I  think  on  the  eighteenth  of  March,  eighteen 
hundred  and  thirty-six.  We  left  Philadelphia  on  the  26th  day  of 
March  1836.  Before  we  did  so,  we  heard  that  the  sloop  Anna 
Maria  had  come  out  of  the  Chesapeake  and  Delaware  Canal.  We 
got  down  to  Delaware  City,  at  the  mouth  of  the  canal,  on  Sunday 
the  27th  of  March  1836,  and  found  the  gates  stanchioned  up.  Mr. 
Newbold,  one  of  the  chief  directors  down  there,  told  us  they  would 
not  let  us  into  the  canal  for  vessel  and  cargo  and  all  they  were  worth. 
Mr.  Wilson,  the  collector  at  the  locks,  told  us  we  would  not  get 
through  under  a  month.  We  remained  there  some  time,  endeavor- 
ing to  get  permission  to  enter.  I  cannot  now  remember  the  time 
we  stayed  there — a  regular  journal  was  kept,  but  it  was  lost  with 
the  vessel.  Finding  it  was  impossible  to  enter  the  canal,  we  con- 
sulted among  ourselves  what  was  best  to  be  done.  We  had  no  orders 
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to  go  to  sea,  but  as  the  vessel  was  perfectly  seaworthy,  and  in  all 
respects  fitted  for  sea,  and  had  made  many  voyages  to  sea  (I  had 
been  in  her  three  voyages  by  sea)  we  thought  it  better  for  all  con- 
cerned, both  owners  of  cargo  and  owners  of  vessel,  to  go  round  to 
Baltimore  by  sea,  rather  than  wait  a  month  at  the  mouth  of  the 
canal.  We  accordingly  proceeded  down  Delaware  Bay,  until  it 
came  on  to  blow,  when  we  anchored  in  the  mouth  of  Morris  River, 
where  we  remained  two  days.  It  blew  hard  while  we  lay  at  Morris 
River.  Delaware  City  is  a  bad  harbor  when  the  wind  blows  from 
the  east,  as  it  did  while  we  lay  in  Morris  River.  I  have  known 
vessels  lost  there ;  that  is,  at  Delaware  City.  Among  others,  a  fine 
sloop,  called  the  Southwark.  I  believe  if  we  had  remained  at  Del- 
aware City,  during  the  blow,  we  should  have  been  exposed  to 
danger,  and  have  had  a  hard  time  of  it.  After  the  gale  abated,  we 
went  down  to  the  breakwater.  I  believe  we  got  there  on  Saturday. 
We  left  there  on  Sunday,  the  3d  of  April  1836.  The  weather 
was  good,  with  a  nice  light  wind,  when  we  left  there,  and  continued 
so  till  towards  daylight  on  Monday,  the  4th  of  April,  when  the 
*20ftl  w^n(^  *came  out  from  the  east,  and  canted  round  to  north- 
'  east,  and  as  it  hauled  round  increased  in  blowing.  About 
noon  it  was  blowing  a  gale,  and  the  weather  was  very  thick  and 
hazy.  About  three  o'clock  we  hove  the  lead,  and  found  no  sound- 
ings. Supposing  ourselves  about  the  Capes  of  Virginia,  we  looked 
out  for  land,  but  saw  none  for  some  time.  Immediately  after  see- 
ing land,  and  while  heaving  the  lead,  and  in  the  act  of  gibing,  the 
sloop  struck  on  Matchapungo  shoals,  which  are  about  twenty  miles 
to  the  northward  and  eastward  of  the  mouth  of  Chesapeake  Bay. 
The  sea  was  running  very  high — as  high  as  fifteen  or  twenty  feet. 
As  soon  as  the  sloop  struck,  the  sea  broke  right  over  her,  and 
started  the  deck  load,  and  broke  the  boat  off  the  davits.  We 
remained  on  board  as  long  as  we  could  safely  do  so,  and  longer,  for 
the  boat  was  capsized  alongside.  After  thumping  some  time,  the 
sloop  bilged.  After  getting  the  sails  down,  the  sea  ran  so  heavy  as 
to  break  the  boom  into  three  pieces,  and  the  gaff  into  two,  and 
washed  all  our  sails  away.  By  hard  work  we  got  the  throat  hal- 
yards on  to  the  painter  of  the  boat,  and  got  her  alongside,  and 
righted  and  bailed  out.  We  remained  in  the  vessel  till  she  settled 
in  the  sand  so  much  that  nothing  but  the  bowsprit  was  above  water. 
I  got  into  the  rigging,  and  at  last  into  the  boat.  We  got  first  on 
to  a  bar,  to  which  we  were  driven  by  the  wind,  where  we  meant  to 
stay  that  night  till  picked  up.  While  there,  the  mast  was  driven 
out  of  the  sloop,  and  the  bottom  of  her  drifted  on  to  the  bar.  The 
bottom  looked  sound  and  good.  The  tide  rose  and  drove  us  from 
the  bar.  Thence  we  were  driven  on  to  Prout's  Island,  where  we 
remained  one  night.  There  were  no  inhabitants  or  shelter  on  the 
island.  The  boat  bilged  and  filled  on  the  shore.  In  the  morning  we 
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were  found  by  some  wreckers,  who  took  us  to  Hog  Island,  and  from 
there  we  got  to  the  mainland.  As  soon  as  we  got  to  the  mainland, 
the  captain  entered  a  protest  with  a  squire.  The  protest  is  hereto 
annexed,  marked  A.  T.  E.  It  is  signed  by  me.  Every  thing  was 
done  for  the  safety  of  the  vessel  and  cargo  which  could  have  been 
done.  The  vessel  was  lost  entirely  by  stress  of  weather.  The 
vessel  was  good  and  tight,  and  well  fitted  for  sea,  winter  or  summer. 
I  would  not  have  been  afraid  to  have  gone  to  the  West  Indies  in 
her.  I  had  been  in  her  fourteen  months  before,  and  had  made  three 
trips  to  sea  in  her.  If  the  sloop  had  not  been  as  strong  as  wood 
and  iron  could  make  her,  she  could  not  have  stood  half  as  long  as 
she  did  on  that  bar.  I  have  been  thirteen  years  following  the  sea 
and  coasting  trade.  I  served  an  apprenticeship  to  the  sea  for  three 
years  and  eight  months,  in  a  ship  out  of  England,  before  coming  to 
this  country.  I  have  been  engaged  in  the  coasting  trade  of  the 
United  States  for  several  years — principally  in  the  trade  to  the 
Capes  of  Virginia.  Several  vessels  have  been  lost  on  the  same  shoals 
as  the  Neptune.  One  called  the  George  Washington  was  lost  a  few 
days  before  the  Neptune.  The  Neptune  started  from  Philadelphia 
on  Saturday,  the  26th  of  March,  A.  D.  1836,  *in  the  morn-  r*9nn 
ing.  The  afternoon  before  they  started  they  heard  that  a  *• 
vessel  had  come  through  the  canal ;  and  that  for  a  few  days  vessels 
drawing  six  feet  or  six  feet  and  a  half  water,  could  get  through. 
When  they  got  this  intelligence,  they  started  early  on  the  26th. 
The  Neptune  drew  somewhat  less  than  six  feet  and  a  half  water." 

The  deposition  of  Peter  McCann,  one  of  the  seaman,  to  the  same 
effect,  was  also  read. 

The  plaintiff's  counsel  then  read  (by  consent)  a  certificate  signed 
by  the  secretary  of  the  Chesapeake  and  Delaware  Canal  Company 
to  the  following  effect : 

"  The  first  notice  of  the  opening  of  the  navigation  of  the  canal 
in  1836  is  made  by  the  superintendent,  in  his  letter  of  the  7th  of 
May.  He  writes  on  this  date :  '  Some  vessels  will,  I  presume, 
come  out  of  the  canal  this  afternoon  at  highwater.'  On  the  10th  ; 
'  I  learn  from  Delaware  City  that  several  vessels  passed  the  lock.' 
On  the  13th  :  '  We  are  locking  the  few  vessels  that  offer.'  The 
first  pass-bill  issued  by  the  collector  at  Chesapeake  was  dated  March 
25th,  1837,  for  F.  B.  Diomed,  from  Chesapeake  Bay  to  Philadel- 
phia— Tolls  $4.  The  first  pass-bill  issued  at  Delaware  City  was 
dated  May  7th,  for  Anna  Maria,  Layman,  master,  from  Phila- 
delphia." " 

The  learned  judge  reserved  the  questions  of  law  arising  upon 
these  facts,  and  directed  the  jury  to  find  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  upon  all  the  points  of  law  in  the  case, 
on  the  facts  given  in  evidence.  The  jury  found  accordingly  for 
the  plaintiff;  and  afterwards,  viz.,  on  the  16th  of  September  1837, 
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the  case  was  argued  before  the  whole  court,  who  declared  it  to  be 
their  opinion,  that  upon  the  facts  given  in  evidence,  the  plaintiff 
was  entitled  to  recover,  and  directed  judgment  to  be  entered  for  the 
plaintiff'. 

The  defendant's  counsel  tendered  a  bill  of  exceptions  which  was 
sealed  by  the  judges,  and  the  cause  was  removed  by  writ  of  error 
to  this  court,  and  the  following  specifications  filed : 

1.  Because  the  court  decided  that  the  facts  given  in  evidence 
were  in  law  sufficient  to  entitle  the  plaintiff  to  recover. 

2.  Because   the  court  decided    that  the  contract    between   the 
parties  being  that  the  goods  should  be  carried  by  the  way  of  the 
Chesapeake  and  Delaware   Canal,  and  they  not  having  been  so 
carried,  and  loss  having  ensued,  the  defendant  was  liable  for  such 
loss. 

3.  Because  the  court  decided  that  under  a  contract  like  that 
between  the  plaintiff  and  defendant,  the  defendant  could  not  carry 
the  goods  by  any  other  route  than  the  Chesapeake  and  Delaware 
*910~l   *^ana^'  nor  deviate  from  that  route,  though  by  inevitable 

J  accident,  or  the  act  of  God,  the  canal  was  rendered  impas- 
sable, and  so  continued  for  three  months  after  the  vessel  having 
the  goods  on  board  arrived  at  its  mouth,  and  was  prevented  from 
entering,  and  the  goods  would  have  been  endangered  by  remaining 
there. 

4.  Because  the  court  decided  that  the  clause  in  the  receipt  or 
bill  of  lading,  "the  dangers  of  the  navigation,"  did  not  apply  to 
dangers  caused  by  the  canal  being,  by  inevitable  accident,  rendered 
impassable,  but  only  to  dangers  on  the  route  of  the  canal ;  and  did 
not  authorize  the  captain  of  the  Neptune  to  deviate  from  the  route 
of  the  canal,  in  order  to  avoid  the  dangers  of  the  navigation  by  that 
route. 

5.  Because  the  court  decided  that  on  a  contract  like  that  between 
the  plaintiff  and  defendant,  impossibility  to  perform  it  (although 
executory),  did  not  excuse  the  defendant,  or  exempt  him  from  lia- 
bility to  damages. 

6.  Because  the  court  decided  that  the  captain  of  the  Neptune 
was  not  authorized  in  law  to  exercise  any  discretion  as  to  the  route 
he  should  pursue  when  he  arrived  at  the  mouth  of  the  canal,  found 
the  same  rendered  impassable  by  inevitable  accident,  was  unable  to 
enter  it,  and  was  satisfied  that  his  vessel  and  the  goods  on  board 
would  be  endangered  by  remaining  at  the  mouth  of  the  canal. 

7.  Because  the  court  entered  judgment  for  the  plaintiff,  when  in 
law  the  judgment  should  have  been  for  the  defendant. 

Mr.  F.  W.  Hubbell  and  Mr.  James  S.  Smith,  for  the  plaintiff 
in  error. 

The  first  question  is,  whether  the  captain  could,  under  any  cir- 
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cumstances,  justifiably  deviate  from  the  route  of  the  Chesapeake 
and  Delaware  Canal.  In  the  margin  of  the  receipt  are  the  words 
"  Per  Sloop  Neptune."  The  rule  in  respect  to  insurance  is,  that 
the  vessel  shall  pursue  the  most  direct  and  ordinary  route ;  and 
the  question  frequently  arises,  in  what  cases  is  a  deviation  justi- 
fiable. In  1  Phillips  on  Insurance  179,  it  is  said,  "  the  meaning 
of  the  parties  is  presumed  to  be  that  the  voyage  is  to  be  pursued  in 
the  most  direct  and  safe  course,  and  the  adventure  conducted  in 
general  in  the  most  expeditious  manner,  as  far  as  is  consistent  with 
safety ;  and  if  there  be  any  departure  from  such  course  or  mode  of 
conducting  the  adventure,  whereby  the  risks  insured  against  are 
varied  or  increased,  it  behooves  the  assured  to  justify  such  depart- 
ure, by  showing  either  a  usage  in  that  respect,  or  a  reasonable 
necessity  for  it."  Now  who  is  to  judge  of  the  necessity  but  the 
captain,  who  is  the  agent  of  both  parties  ?  Did  he  exercise  a  rea- 
sonable discretion  ?  This  was  a  question  of  fact,  not  of  law  :  Read 
v.  The  Commercial  Ins.  Co.,  3  Johns.  352 ;  2  Eraerigon  58-60. 
In  this  case  it  was  *impossible  to  get  through  the  canal.  r*oii 
The  case  of  Graham  v.  The  Commercial  Ins.  Co.,  11  ^ 
Johns.  352,  is  in  point,  unless  there  is  a  difference  between  the 
case  of  insurance  and  that  of  freight.  The  defendants  here  did 
not  intend  to  promise  an  impossibility :  3  Com.  Dig.  121,  L.  12 ; 
114  L.  1 ;  Co.  Litt.  206  (a) ;  1  Phillips  on  Ev.  86 ;  1  Phillips  on 
Ins.  130.  The  contract  was  made  with  reference  to  the  kind  of 
navigation,  the  government  of  the  canal,  &c.  The  defendant  was 
not  the  owner  of  the  canal,  and  had  no  control  over  its  manage- 
ment. A  contract  made  by  a  transporting  company  who  are  also 
the  proprietors  of  the  railroad  or  canal,  might  be  differently  con- 
strued. In  every  such  contract,  there  is  a  silent  condition  that  the 
canal  is  navigable,  just  as  in  the  case  of  a  river.  Here  the  con- 
tract was  made  on  the  14th  of  January,  but  the  vessel  did  not  sail 
until  the  25th  of  March,  on  account  of  the  ice,  which  was  not  com- 
plained of.  If  the  contract  was  not  broken  by  the  infirmity  of  the 
canal,  the  carrier  had  the  choice  of  three  courses :  1st.  Remaining 
there;  2d.  Coming  back  to  Philadelphia ;  3d.  Going  round  by  sea. 
Did  he  pursue  a  discreet  course  in  going  round  ?  This  was  a  ques- 
tion for  the  jury,  which,  however,  was  taken  from  them  by  the  court. 
The  Act  of  Assembly  gives  power  to  a  judge  of  the  District  Court, 
sitting  for  the  trial  of  issues  of  fact,  to  reserve  questions  of  law 
and  to  withdraw  a  case  from  a  jury,  in  the  manner  of  a  demurrer 
to  evidence.  The  counsel  for  the  plaintiff  below  contended  that 
this  was  an  absolute  contract,  and  that  the  whole  defence  ought  to 
be  excluded,  which  was  denied  on  our  part,  and  this  point  was 
reserved  by  the  judge.  There  was  no  count  in  the  declaration 
charging  the  defendant  as  a  carrier,  and  no  evidence  that  he  was 
such.  If  the  vessel  had  returned,  the  insurance,  if  any,  would 
4  WHARTON — 14 
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have  been  avoided :  Savage  v.  Pleasants,  5  Binn.  415.  On  the 
construction  of  the  receipt,  the  defendant  may  be  protected  from 
liability.  The  words  "  dangers  of  the  navigation,"  may  include 
breaches  of  the  canal,  and  stoppages  of  the  passage.  The  words 
"  dangers  of  the  seas,"  have  been  construed  to  include  many  things 
besides  storms  and  tempests  :  Abbott  on  Shipping  214,  215  ;  Gar- 
rigues  v.  Coxe,  1  Binn.  592 ;  1  Marshall  on  Ins.  191.  It  is  said 
that  no  notice  was  given  to  the  plaintiff  of  the  intention  to  go  round 
by  sea,  in  order  that  he  might  insure.  This  is  a  different  question 
from  that  of  a  breach  of  contract.  If  we  did  not  give  notice,  it  is 
a  gravamen  for  which  they  ought  to  have  declared  specially.  The 
case  of  Max  v.  Roberts,  12  East  88,  shows  that  it  was  necessary 
for  the  plaintiff  to  aver  that  the  defendant  was  bound  to  go  through 
the  canal.  There  is  another  objection  which  was  not  taken  below ; 
but  as  it  appears  on  the  record  this  court  will  notice  it.  The  action 
is  by  Baynes,  the  consignor.  The  contract  was  to  deliver  to  Dav- 
enport, the  consignee,  who  alone  had  the  right  of  action :  Griffith 
v.  Ingledew,  6  S.  &  R.  429  ;  Blymire  v.  Boistle,  6  Watts  182. 

*2121   In  the  case  of  De  Medeiros  v-  Hil1'  3  C-  &  P-  182  >  s-  c-  *24 
'  -"   E.  C.  L.  R.  268,  it  was  held,  that  under  similar  circum- 
stances to  the  present,  the  jury  were  not  bound  to  give  the  full 
value  of  the  goods. 

Mr.  Gf-raham,  for  the  defendant  in  error. 

The  material  question  here  is,  did  the  defendant  below  contract 
to  carry  these  goods  by  the  way  of  the  canal.  The  receipt,  which 
is  the  only  evidence  of  the  contract,  is  express.  The  words  "  via 
the  Chesapeake  and  Delaware  Canal,"  amount  to  a  promise  to  carry 
by  that  route.  The  plaintiff  relied  on  this  contract,  and  made  no 
insurance.  There  was  no  such  overruling  necessity  as  is  alleged 
on  the  other  side.  The  defendant  did  not  even  give  notice  of  his 
intention  to  go  round  by  sea.  The  authorities  are  all  in  favor  of 
the  judgment  of  the  court  below.  In  Hadley  v.  Clarke,  8  T.  R. 
259,  the  defendants  contracted  to  carry  the  plaintiff's  goods  from 
Liverpool  to  Leghorn  ;  on  the  vessel's  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on  her  "  until  the  fur- 
ther order  of  council ;"  yet  it  was  held,  that  the  contract  was  not 
dissolved,  but  that  even  after  two  years,  when  the  embargo  was 
taken  off,  the  defendants  were  answerable  to  the  plaintiff  in  dam- 
ages for  the  non-performance  of  their  contract :  Shubrick  v.  Salmon, 
3  Burr.  1637  ;  Balfour  v.  Western,  1  T.  R.  310  ;  Bullock  v.  Dom- 
met,  6  Id.  650;  Brecknock  Co.  v.  Pritchard,  Id.  750;  3  Com. 
Abr.  91,  tit.  Condition.  The  point  respecting  the  right  of  action 
was  not  made  below,  and  this  court,  seeing  that  justice  has  been 
done  by  the  verdict,  will  not  reverse  on  this  account,  even  if  the 
law  were  more  clearly  with  the  defendant.  But  in  fact  it  appears 
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by  the  evidence,  that  Baynes  was  really  the  owner  of  the  goods, 
and  at  all  events  could  have  stopped  them  in  tramitu.  He  was 
therefore  liable  to  the  carrier  for  the  freight  of  them :  Davis  v. 
James,  5  Burr.  2680 ;  Moore  v.  Wilson,  1  T.  R.  659  ;  Sargent  v. 
Morris,  5  Barn.  &  Aid.  277  ;  s.  c.  5  E.  C.  L.  R.  283 ;  Shephard 
v.  De  Bernall,  13  East  569.  In  Barker  v.  Havens,  17  Johns. 
234,  it  was  held,  that  the  consignor  was  liable  for  freight  if  he 
owned  the  goods,  which  was  the  case  here,  and  if  liable  for  freight, 
he  could  sue  for  a  breach  of  contract,  in  not  delivering  them. 

The  opinion  of  the  court  was  delivered  by 

ROGEKS,  J. — This  was  an  action  to  recover  the  value  of  one 
hundred  slaughter  hides,  shipped  on  board  the  Sloop  Neptune,  for 
Baltimore,  via  the  Chesapeake  and  Delaware  Canal.  The  suit  is 
founded  on  a  receipt  in  the  following  words : 

"  Philadelphia,  January  14th  1836. 

Received  on  board  Hand's  Line  for  Baltimore,  via  Chesapeake 
and  Delaware  Canal,  from  J.  Baynes,  one  hundred  slaughter  hides, 
on  deck,  which  I  promise  to  deliver  to  Joseph  Davenport,  at  Bal- 
timore, *the  dangers  of  the  navigation,  fire,  leakage  and 
breakage  excepted,  he  or  they  paying  freight  eight  dollars, 
and  porterage  one  dollar  and  fifty  cents. 

H.  HAND, 
Per  H.  H.  ELDRIDGE." 

This  is  a  contract  to  carry  the  goods  to  the  place  of  destination 
in  a  prescribed  route.  This  construction  of  the  contract,  although 
not  conceded  to  be  correct,  has  been  faintly  denied.  It  cannot  be 
pretended  that  if  a  loss  arises  in  an  attempt  to  convey  the  goods  by 
sea  round  Cape  Charles,  the  owner  would  not  be  liable  for  the  loss, 
unless  they  should  show  that  the  deviation  arose  from  necessity. 
And  yet  the  carriage  by  sea  would  be  optional  with  the  carrier, 
unless  the  route  through  the  canal  is  parcel  of  the  contract.  There 
is  no  mistaking  the  intention  of  the  parties  to  the  contract.  It  is 
well  known  to  shippers,  that  the  navigation  is  less  dangerous  by 
the  canal,  than  by  the  outward  passage.  The  risk  is  so  much 
diminished,  that  it  supersedes,  in  a  great  measure,  the  necessity  of 
insurance  on  the  goods,  which  no  prudent  person  would  omit,  if  he 
should  ship  goods  in  the  inclement  season  of  the  year,  to  be  con- 
veyed round  the  coast  to  the  place  of  destination.  And  that  there 
•was  a  difference  in  the  risk,  was  the  impression  of  the  owners  of 
the  vessel ;  for  the  advertisement  of  the  25th  of  March,  presup- 
poses the  assent  of  the  shippers  to  the  alteration  of  the  route,  and 
the  transfer  of  the  goods  to  a  vessel  of  a  different  description. 

But  it  is  said,  that  although  the  contract  was  to  carry  the  goods 
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by  the  way  of  the  Chesapeake  and  Delaware  Canal,  yet  the  deviation 
from  the  prescribed  route  arose  from  necessity.  The  evidence  does 
not  show  with  precision,  the  nature  of  the  obstructions  which  pre- 
vented the  passage  of  the  vessel  through  the  canal,  but  it  sufficiently 
appears,  that  they  were  of  the  ordinary  kind,  and  of  a  temporary 
nature.  When  the  master  discovered  the  impediments  to  the  prose- 
cution of  the  voyage,  through  the  route  called  for  in  the  contract, 
his  duty  was  plain  ;  he  had  one  of  two  courses  to  pursue :  to  remain 
in  a  place  of  safety  at  the  mouth  of  the  canal,  or  in  some  conven- 
ient and  safe  place  in  the  neigborhood,  until  the  obstructions  were 
removed ;  or  he  should  have  returned  and  informed  the  owners  and 
shippers,  of  the  impracticability  of  proceeding  through  the  canal. 
The  legal  effect  of  the  contract,  is  an  engagement  to  deliver  the 
goods  at  Baltimore,  in  a  reasonable  time  ;  and  what  would  be  a 
reasonable  time  must  be  determined  under  all  the  circumstances, 
with  a  view  to  the  condition  of  the  canal,  the  season  of  the  year, 
the  state  of  the  weather,  and  such  other  matters  as  might  enter  into 
the  question.  If  either  of  these  courses  had  been  pursued,  and  the 
shipper  had  brought  suit  for  a  breach  of  the  implied  contract  to 
deliver  the  goods  in  a  reasonable  time,  the  condition  of  the  canal  at 
the  time,  would  have  entered  materially  into  the  question.  But  not- 
withstanding this,  the  case  of  Hadley  v.  Clarke,  8  T.  R.  259, 
shows  that  a  temporary  obstruction  only  suspends,  but  does  not 
*214T  *dissolve  the  contract.  These  principles  apply  to  an  implied 
'  contract :  but  suppose  the  contract  to  be  express,  as  to  deliv- 
er the  goods  in  a  prescribed  time ;  would  any  temporary  obstruc- 
tion, or  the  impossibility  of  complying  with  the  engagement,  arising 
from  the  condition  of  the  locks  on  the  canal,  or  any  other  cause, 
be  a  defence  to  a  suit  for  failure  to  perform  the  contract  ?  It  is 
very  clear  that  it  would  not.  When  the  law  creates  a  duty  of 
charge,  and  the  party  is  disabled  to  perform  it,  without  any  default 
in  him,  and  hath  no  remedy  over,  then  the  law  will  excuse  him  ; 
but  when  the  party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstand- 
ing any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract.  This  distinction  is  founded  in 
reason  and  authority.  Alleyn  27  ;  Hadley  v.  Clarke,  8  T.  R. 
259;  The  Company  of  Proprietors  of  the  Brecknock  and  Aber- 
gaveny  Canal  Navigation  v.  Pritchard  and  others,  6  Id.  750.  But 
it  has  been  urged,  that  varying  from  the  usual  course  of  a  voyage, 
in  the  case  of  an  insurance,  or  any  extraordinary  delay,  may  be 
justified  by  necessity  ;  that  the  master  is  the  common  agent  of  the 
concerned,  and  that  it  is  his  duty  to  manage  their  interests  according 
to  his  best  judgment ;  and  that  when  he  acts  with  good  faith,  and, 
according  to  his  best  judgment,  all  parties,  insurers  as  well  as 
others,  are  bound  by  his  acts.  And  this  is  correct,  when  applied 
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to  implied  covenants  ;  but  when  the  covenant  is  express,  it  must  be 
strictly  complied  with.  Thus,  in  addition  to  the  authorities  above 
cited,  there  are  others,  as  between  insurers  and  insured.  Thus  in 
Shubrick  v.  Salmon,  3  Burr.  1637,  Lord  Mansfield  says,  the  dis- 
tinction between  implied  covenants,  by  operation  of  law,  and 
express  covenants,  is,  that  express  covenants  are  taken  more  strictly. 
Dellahn  v.  Hartley,  1  T.  R.  343,  is  to  the  same  point.  It  was  an 
action  upon  promises,  brought  by  an  underwriter  to  recover  back 
the  amount  of  a  loss  which  he  had  paid  upon  a  policy  of  insurance. 
It  was  held,  that  whatever  is  written  on  the  margin  of  a  policy,  is 
a  warranty,  and  must  be  literally  complied  with.  It  has  also  been 
ruled,  that  if  a  ship  warranted  to  sail  on  or  before  a  particular  day, 
be  prevented  from  sailing  on  the  day  by  an  embargo,  the  warranty 
is  not  complied  with.  Horn  v.  Whitmore,  2  Cowp.  784  ;  Paxson 
v.  Watson,  2  Cowp.  785.  The  court  are  further  of  the  opinion, 
that  the  clause  in  the  receipt,  "  the  dangers  of  the  navigation,"  does 
not  apply  to  dangers  caused  by  the  canal's  being,  by  inevitable 
accident,  rendered  impassable.  Occasional  interruptions  of  trade, 
arising  from  breaches  in  canals,  or  other  accidents,  are  inconveni- 
ences, but  in  no  sense  can  they  be  considered  as  dangers  of  the 
navigation,  coming  within  the  exception.  The  contract  excepts  the 
dangers  by  the  navigation  on  the  route  of  the  canal,  and  when  there 
may  be  such  a  danger  as  is  provided  for,  it  will  be  time  enough  to 
decide  when  it  arises.  By  an  alteration  of  the  voyage,  the  shipper 
was  exposed  to  risks  which  he  *would  not  have  voluntarily  r^.j-i  ^ 
encountered.  The  voyage  by  sea  requires  vessels  of  a  ^ 
different  description,  differently  found,  and  differently  manned ;  and 
although  the  shipper  may  have  been  willing  to  encounter  the  peril, 
in  a  vessel  adapted  to  the  trade,  it  does  not  follow  that  he  would 
risk  his  property  in  a  vessel  whose  ordinary  route  was  through  the 
canal.  He  should  not  be  exposed  to  the  increased  risk  without  his 
consent,  and  without  the  opportunity  of  effecting  all  insurance  on 
his  property. 

But  it  is  said  that  the  court  took  the  facts  from  the  jury.  It 
appears  from  the  record,  that  after  the  testimony  was  closed,  the 
counsel  for  the  plaintiff  insisted,  that  the  plaintiff  was  in  law  entitled 
to  recover,  and  the  counsel  for  the  defendant  insisted,  that  in  law  the 
plaintiff  was  not  entitled  to  recover,  and  both  parties  requested  the 
court  so  to  charge  the  jury.  Both  parties  agreed  to,  or  at  least,  did 
not  dissent  from,  the  course  pursued  by  the  judge,  who  directed  the 
jury  to  find  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
all  the  points  of  law  in  the  case,  or  upon  the  facts  given  in  evidence. 
On  the  argument  they  have  had  the  full  benefit  of  all  the  facts  and 
the  inferences  which  the  jury  might  draw  from  them,  and  we  do  not 
conceive,  that  the  justice  of  the  case  requires,  that  the  cause  should 
be  remanded  on  that  ground. 
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But  can  the  consignor  sustain  the  suit?  This  exception,  after  a 
full  trial  on  the  merits,  is  not  entitled  to  much  favor ;  and  we  might 
be  excused  from  noticing  it  altogether,  as  the  exception  does  not 
appear  as  one  of  the  errors  assigned.  The  plaintiff  in  error  relies 
on  Griffith  v.  Ingledew,  6  S.  &  R.  429.  There  A.  of  Liverpool 
shipped  goods  which  by  the  bill  of  lading  were  to  be  delivered  to  B. 
or  his  assignees  in  Philadelphia ;  the  goods  belonged  to  A.,  and  the 
freight  was  payable  in  Liverpool ;  and  it  was  held,  that  the  bill  of 
lading  vested  the  property  in  the  consignee,  who  might  maintain 
an  action  in  his  own  name  against  the  ship-owner,  for  the  negligent 
carriage  of  the  goods.  That  suit  was  decided  on  the  ground  that 
the  bill  of  lading  vested  the  legal  property  in  the  consignee  and 
that  for  the  purpose  of  deciding  the  legal  property,  the  court  would 
look  to  the  face  of  the  bill  of  lading.  But  this  is  not  a  bill  of  lading 
but  a  contract  between  the  consignor  and  the  carrier,  and  in  actions 
against  common  carriers,  the  general  principle  is,  that  the  right  of 
action  is  attached  to  the  property.  There  is  nothing  to  show  that 
Davenport  is  the  owner  of  the  goods,  but  it  was  in  proof  that  Baynes 
was  the  owner.  The  receipt  contains  a  contract  with  Baynes,  to 
deliver  the  goods  to  Davenport,  but  whether  as  agent  or  vendee, 
does  not  appear.  Baynes  would  be  liable  to  payment  of  freight,  as 
is  held  in  Barker  v.  Havens,  17  Johns.  234 ;  Shepherd  v.  De  Bar- 
nales,  13  East  565.  The  case  of  Davis  &  Jordan  v.  James,  5 
Burr.  2680,  is  very  like  the  present.  That  was  an  action  against 
a  common  carrier  for  not  delivering  goods  sent  by  him.  The  only 
*'?in  *(lue8^on  was>  in  whose  name  the  action  ought  to  have  been 
J  brought.  It  was  held,  that  the  action  well  lies  against  the 
carrier  in  the  name  of  the  consignor.  And  in  Moore  and  Others  v. 
Wilson,  1  T.  R.  659,  it  is  held,  that  in  an  action  by  the  consignor 
of  goods,  against  a  carrier,  for  non-delivery,  where  the  plaintiff 
averred  that  the  defendant  undertook  to  deliver,  &c.,  in  considera- 
tion of  the  hire  to  be  paid  by  the  plaintiff,  proof  that  the  hire  was 
to  be  paid  by  the  consignee,  was  held  to  be  no  variance,  the  con- 
signor being  in  law  liable.  Buller,  before  whom  the  cause  was 
tried,  non-suited  the  plaintiff;  but  on  considering  the  question, 
found  he  was  mistaken  in  point  of  law  ;  for  that,  whatever,  might 
be  the  contract  between  the  vendor  and  vendee,  the  agreement  for 
the  carriage  was  between  the  carrier  and  the  vendor,  the  latter  of 
whom  was  by  law  liable.  And  the  other  two  judges  being  of  the 
same  opinion,  the  rule  was  made  absolute.  See  also  Vale  v.  Bayle, 
Cowp.  294,  to  the  same  point.  The  case  of  Davis  v.  Peel,  8  T.  R. 
330,  was  decided  on  the  principle  that  the  consignee  was  the  owner 
of  the  goods,  and  in  such  a  case,  the  action  can  only  be  brought  by 
the  consignee,  unless  there  is  some  special  agreement  between  the 
consignor  and  the  carrier.  But  in  cases  where  the  right  of  property 
is  not  divested,  the  consignor  can  maintain  a  suit,  for  he  is  the 
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person  who  has  sustained  the  loss,  if  any,  by  the  negligence  of  the 
carrier ;  and  whoever  has  sustained  the  loss  is  the  proper  party 
to  call  for  compensation,  from  the  person  by  whom  he  has  been 
injured. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  judgment1, 
and  that  the  proper  measure  of  damages  is  the  value  of  the  goods. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  420 ;  8  Watts  480 ;  8  W.  &  S.  45 ;  3  Grant 
353  ;  1  Wright  174;  ||  21  Smith  354.|| 
Cited  by  the  Court,  9  Watts  89. 
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The  Board  of  Health  against  Hand. 


IN    ERROR. 


Under  the  Act  of  the  29th  of  January  1818,  vessels  arriving  at  the  port 
of  Philadelphia  from  Alexandria  and  Baltimore,  by  way  of  the  Chesapeake 
and  Delaware  Canal,  prior  to  the  Act  of  the  16th  of  April  1838,  were  liable 
to  the  health  fees  of  §2.50  for  each  arrival  during  quarantine  months. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  for  the 
City  and  County  of  Philadelphia,  to  remove  the  record  of  an  action 
brought  by  The  Board  of  Health  of  the  City  of  Philadelphia,  &c., 
against  Joseph  Hand. 

The  suit  came  before  the  Court  of  Common  Pleas  by  appeal  from 
the  judgment  of  an  alderman ;  and  a  case  was  stated  in  the  nature 
of  a  special  verdict  for  the  opinion  of  the  court  below,  follows. 

"  The  plaintiffs  claim  in  this  action  seven  dollars  and  fifty  cents, 
under  the  second  section  of  the  act  of  assembly  of  January  29th 
18,38,  for  health  fees  alleged  to  be  due  on  the  sloop  Union  from 
Alexandria,  the  sloop  Anna  Maria,  and  the  sloop  John  Patterson, 
which  arrived  during  June  and  July  1836,  at  Philadelphia  from 
Baltimore,  all  by  the  way  of  the  Chesapeake  and  Delaware  Canal 
and  not  by  sea.  The  defendant  is  the  owner  or  proprietor  of  the 
said  vessels,  and  they  were  respectfully  laden  only  with  articles  of 
merchandise  of  the  growth,  produce  or  manufacture  of  the  United 
States. 

"  If  the  court  should  be  of  opinion,  that  the  plaintiffs  are  entitled 
to  recover,  then  judgment  to  be  entered  in  their  favor  for  seven 
dollars  and  fifty  cents  with  interest  and  costs  ;  but  of  otherwise  then 
judgment  is  to  be  entered  for  the  defendant." 

The  Court  of  Common  Pleas  rendered  judgment  for  the  defend 
ant  on  this  case,  and  the  plaintiff  took  a  writ  of  error. 
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*Mr.  Gerhard  for  the  plaintiffs  in  error,  relied  on  the 
act  of  29th  of  January  1818. 


Mr.  James  S.  Smith,  contra,  referred  to  the  act  of  16th  of 
April  1838,  sec.  26,  arid  cited  Hogan  v.  The  Delaware  Ins.  Co.,  1 
Wash.  C.  C.  Rep.  419;  Commonwealth  v.  Cromley,  1  Ashmead 
179 ;  Road  in  Hatfield,  4  Yeates  392  ;  Commonwealth  v.  King,  1 
Whart.  460  ;  Schooner  Rachel  v.  United  States,  6  Cranch  329. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — To  secure  the  city  and  port  of  Philadelphia  from 
the  introduction  of  pestilential  and  contagious  diseases,  the  legisla- 
ture passed  the  act  of  the  29th  of  January  1818.  For  this  bene- 
ficial purpose  a  health  office  was  established,  arid  as  the  establishment 
was  attended  with  great  expense,  it  became  necessary  to  provide  a 
competent  fund,  either  by  taxation, .or  otherwise.  As  it  was  pro- 
perly supposed  that  those  who  participated  in  the  trade,  and  shared 
its  benefits,  should  coutribute  a  portion  of  the  means  to  defray  the 
expenses,  they  devised  the  system  in  the  second  section,  which, 
among  other  things,  provides,  "  that  all  American  vessels,  sailing 
under  coasting  documents,  arriving  at  the  port  of  Philadelphia, 
from  any  port  or  place  in  the  United  States,  between  the  river  St. 
Croix  and  the  St.  Mary  (except  ports  or  places  between  Sandy 
Hook  and  Cape  Charles),  shall  pay  two  dollars  and  fifty  cents  for  each 
arrival,  during  quarantine  months  ;  and  the  said  vessels  during  that 
time  shall  (if  having  goods  capable  of  containing  contagion,  persons, 
baggage,  or  clothing  from  any  foreign  port  or  place  or  any  diseased 
person),  stop  at  the  Lazaretto,  and  there  be  examined  by  the  Laza- 
retto physician,  and  quarantine  master,"  &c.  The  intention  of  the 
legislature,  in  this  and  the  succeeding  paragraphs  of  the  same  sec- 
tion, was  to  raise  an  adequate  fund,  for  the  purposes  above  stated, 
and  also  to  subject  to  examination,  and  other  regulations,  all 
vessels,  of  whatever  description,  or  from  whatever  place  arriving, 
which  may  have  touched  or  traded  at  any  foreign  port  or  place, 
or  which  may  have  on  board  merchandise  of  foreign  growth  or 
manufacture,  or  persons,  baggage,  or  clothing,  from  any  foreign 
port  or  place,  or  from  any  place  to  the  northward  or  eastward  of 
Sandy  Hook,  or  westward  of  Cape  Charles.  All  vessels  coming 
within  the  latter  description,  indiscriminately,  are  taxed  with  the 
payment  of  the  prescribed  fee,  unless  specially  excepted,  and  the 
question  on  the  case  stated  is,  whether  a  vessel  arriving  at  Phila- 
delphia, from  Baltimore,  by  the  way  of  the  Chesapeake  and  Dela- 
ware canal,  is  within  the  exception.  It  is  contended,  that  the 
legislature  intended  to  exempt  from  taxation  vessels  coming  from 
all  places  within  the  same  parallel  of  latitude.  To  this  it  is 
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answered,  that  at  the  time  the  act  was  passed,  vessels  coming  from 
Baltimore,  and  other  ports  *and  places  on  the  Chesapeake  r*oiq 
and  its  tributary  streams,  were  compelled  to  double  Cape  •• 
Charles,  and  that  the  exception  in  the  act  had  reference  to  the  inter- 
mediate points  on  the  coast,  including  the  bay  and  rivers  between 
the  designated  points.  The  reason  of  the  distinction  was  this. 
Whilst  the  legislature  endeavored  to  provide  a  competent  fund,  to 
defray  the  costs  and  charges  of  the  establishments,  they  at  the  same 
time  sedulously  guarded  against  any  injury  which  might  arise  tc 
the  trade,  from  too  strict  and  rigorous  restriction,  and  an  unequal 
and  burthensome  duty.  Without  the  benefit  of  the  exception, 
vessels  arriving  from  any  part  of  the  adjoining  states  of  New  Jer- 
sey and  Delaware,  would  have  been  subjected  to  a  burthensome  arid 
unequal  tax,  and  to  vexatious  delay.  The  trade  from  these  states 
is  in  a  great  measure,  in  articles  of  prime  necessity,  such  as  fuel, 
bread-stuffs,  and  the  ordinary  conveniences  and  comforts  of  life. 
The  intercourse,  so  beneficial  to  all  parties,  is  of  weekly,  if  not 
daily  occurrence,  is  conducted  in  vessels  of  small  size,  and  the  car- 
goes are  comparatively  of  but  little  value,  although  in  the  aggregate 
of  great  importance.  But  not  so  as  to  the  trade  of  the  Chesapeake, 
at  the  time.  Having  to  perform  a  circuitous  voyage  by  sea,  round 
Cape  Charles,  the  vessels  employed  were  of  greater  tonnage,  the 
cargoes  of  more  value,  consisting  of  articles  of  different  description, 
and  the  intercourse  less  frequent.  The  ports,  therefore,  of  the 
Chesapeake,  although  within  the  same  parallels  of  latitude,  do  not 
come  within  the  reason  of  the  exception  ;  nor  should  the  operation 
of  the  exception  be  extended  by  any  thing  less  than  a  necessary 
implication.  Besides,  the  legislature  seems  to  have  had  in  view  a 
continuous  voyage,  by  water,  and  as  such  the  trade  which  was  car- 
ried on  through  the  Peninsula,  by  packets  from  Baltimore,  was  not 
affected,  and  hence  there  was  less  reason  for  including  them  in  the 
exception.  In  every  particular,  vessels  trading  from  these  ports, 
are  placed  on  the  same  footing  as  if  coming  from  places  south  of 
Cape  Charles,  or  north  of  Sandy  Hook.  Some  line  of  demarkation 
must  be  fixed,  and  the  classification  in  the  act  appears  to  be  as 
equal  and  just,  as  any  other  which  could  have  been  devised.  The 
graduation  of  the  fees  depends  upon  the  distance,  coastwise,  of  ports 
or  places,  within  certain  designated  limits.  They  equalize,  as  far 
as  practicable,  the  burthen  imposed,  without  injury  to  the  trade  of 
the  city. 

But  it  is  further  contended,  that  the  vessel  having  come  by  the 
way  of  the  Chesapeake  and  Delaware  Canal,  the  fee  cannot  now  be 
exacted.  We  are  of  a  different  opinion.  The  change  of  the  course 
of  trade  in  consequence  of  the  completion  of  the  canal,  but  which 
did  not  enter  into  the  view  of  the  legislature  in  1818,  cannot  alter 
the  construction  of  the  act.  I  know  of  no  case,  and  none  has  been 
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cited,  in  which  it  is  held,  that  a  change  of  circumstances,  such  as 
these,  would  change  the  construction  of  a  statute,  although  the 
common  law,  from  its  plastic  nature,  has  undergone,  and  may  con- 
tinue to  undergo,  a  gradual  change.  In  that  particular  there  is  a 
*2201  *marked  difference  between  the  common  and  statute  law, 
J  which  we  are  by  no  means  inclined  to  disturb.  It  is  the 
business  of  the  legislature  to  apply  a  remedy,  if  needed ;  and  it 
would  have  a  pernicious  tendency  for  the  court  to  interfere.  The 
harmony  and  usefulness  of  the  different  departments  of  government 
is  best  preserved  by  a  scrupulous  refusal  to  intermeddle  in  the 
proper  and  legitimate  functions  of  each  other.  This  question  has 
lost  some  of  its  importance  by  the  proviso  of  the  26th  section  of  the 
act  of  the  16th  of  April  1888,  which  exempts  boats  and  vessels 
passing  through  the  Raritan  Canal,  and  Chesapeake  and  Delaware 
Canal,  from  any  fee  whatever.  Several  cases  have  been  put,  of 
inconvenience  which  have  or  may  arise  from  a  change  in  the  course 
of  trade,  growing  out  of  an  extensive  system  of  internal  improve- 
ments. That  this  may  be  so,  there  can  be  but  little  doubt,  and 
hence  the  propriety  of  a  careful  revision,  by  the  proper  authority, 
of  the  health  laws.  But  this  consideration,  as  I  before  stated,  can- 
not alter  the  construction  of  the  act. 

But  it  is  said,  the  act  is  repealed.1  Of  this  there  is  no  evidence. 
The  proviso  of  the  26th  section,  before  referred  to,  is  prospective, 
and  is  intended  to  regulate  future  cases.  It  certainly  was  not 
intended,  by  a  retrospective  action,  to  exempt  any  persons  from  the 
payment  of  a  debt  or  tax  to  which  they  have  become  subject  under 
a  prior  act.  To  give  this  retrospective  effect,  would  require  express 
words,  or  necessary  implication,  neither  of  which  is  perceived. 
Cases  in  which  the  effect  of  a  repealing  statute  have  been  consid- 
ered, have  been  criminal  prosecutions,  to  which  a  different  rule  has 
been  applied  from  civil  actions.  In  The  Commonwealth  v.  Duane, 
1  Binn.  608,  the  Chief  Justice  says,  "  If  the  same  expressions  had 
been  used,  as  applied  to  a  civil  action,  I  should  have  thought  myself 
warranted  in  giving  it  a  different  construction,  because  then  it 
would  have  operated  in  a  retrospective  manner,  so  as  to  take  away 
from  a  citizen  a  vested  right."  But  there  is  a  wide  difference 
between  a  civil  and  criminal  action.  In  the  latter,  the  common- 
wealth only  relinquishes  its  own  right  of  inflicting  punishment. 
Besides,  the  act  creates  the  debt  of  duty,  but  does  not  prescribe 
the  remedy.  The  plaintiff  does  not  need  the  aid  of  the  act  to 
recover  the  amount  due. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

1  ||  As  to  the  effect  of  a  repeal  of  a  statute  upon  suits  founded  thereon-  see 
Standard  Oil  Co.  v.  Commonwealth,  12  W.  N.  C.  293,  and  cases  there  cited. || 


1838.]  OF  PENNSYLVANIA.  *221 


*[PHILADELPHIA,  FEBRUARY  16,  1839.]  [*221 

"Walton  and  another  against  West. 


1.  The  date  of  the  sheriffs  sale  is  the  time  to  which  all  liens,  entitled  to 
payment  out  of  the  proceeds,  are  to  be  computed. 

2.  Therefore,  where  a  lot  subject  to  a  ground-rent  is  sold  at  a  sheriff's  sale, 
the  ground-rent  accruing  after  the  date  of  the  sale,  is  not  to  be  paid  out  of 
the  proceeds,  but  must  be  paid  by  the  purchaser,  although  he  may  not  receive 
his  deed  for  a  considerable  period  of  time  in  consequence  of  the  pendency  of 
a  motion  to  set  aside  the  sale. 

THIS  was  an  appeal  by  James  Brown  from  a  decree  of  the  Dis- 
trict Court  for  the  City  and  County  of  Philadelphia,  distributing 
the  proceeds  of  a  sheriff's  sale  of  certain  real  estate,  sold  by  virtue 
of  a  writ  of  venditioni  exponas,  in  an  action  brought  in  that  court 
by  Lewis  Walton  and  Henry  Hill,  trading  under  the  firm  of  Walton 
&  Hill,  against  Joseph  West. 

The  property  sold  by  the  sheriff  consisted  of  a  messuage  and  lot 
of  ground,  which  was  subject  to  a  ground-rent  of  $146.66  per  annum. 
The  sale  took  place  on  the  23d  of  September  1835.  On  the  return 
of  the  writ  a  motion  was  made  on  the  part  of  the  defendant  to  set 
aside  the  sale.  This  motion  was  argued  at  a  subsequent  period,  and 
on  the  26th  of  April  1836,  the  court  refused  it,  and  confirmed  the 
sale.  In  the  meantime,  six  months'  ground-rent,  amounting  to 
$73.33,  fell  due,  and  application  was  made  in  the  name  of  the  holder 
of  the  ground- rent,  to  the  use  of  the  purchaser  at  the  sheriff's  sale, 
for  payment  of  this  amount  out  of  the  fund  in  court.  After  argu- 
ment, the  District  Court  denied  the  application,  and  an  appeal  was 
taken  to  this  court. 

The  refusal  to  allow  this  claim  for  the  six  months'  ground-rent, 
was  the  error  assigned. 

Mr.  St.  G-.  T.  Campbell,  for  the  appellant,  cited  Hawk  v.  Stouch, 
5  S.  &  R.  157  ;  Hall  v.  Benner,  1  P.  &  W.  409  ;  *Scheerer 
v.  Stanley,  2  Rawle  276  ;  Bank  of  Pennsylvania  v .  Wise,  3 
Watts  394. 

Mr.  Price,  contra,  cited  Scott  v.  Greenough,  7  S.  &  R.  197 ; 
Negley  v.  Stewart,  10  Id.  207  ;  Holdship  v.  Doran,  2  P.  &  W. 
9;  Shaupe  t>.  Shaupe,  19  S.  &  R.  13;  Stulzfoos's  Appeal,  3  P.  & 
W.  268  ;  Beetim  v.  Buchanan,  4  Watts  62 ;  Commonwealth  v. 
Gleim,  3  P.  &  W.  417. 
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The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — On  a  sheriff's  sale  of  land  by  execution,  the  date 
of  the  sale  is  the  point  of  time  to  which  all  the  lien  debts  are  to  be 
computed.  This  principle  has  been  uniformly  acted  upon  in  prac- 
tice, probably  from  the  earliest  times,  and  many  large  sums  of 
purchase-money  have  been  distributed  in  pursuance  of  it,  by  courts, 
sheriffs,  and  auditors,  without  a  question  being  raised  on  the  sub- 
ject. When  the  land  is  sold  and  converted  into  money,  that  money 
is  placed  in  the  custody  of  the  law,  by  being  in  the  hands  of  the 
sheriff,  or  of  the  prothonotary  of  the  court,  till  distribution,  and  in 
the  meantime  receives  no  augmentation  by  interest  or  otherwise. 
On  the  other  hand,  by  the  express  directions  of  the  old  act  of  1700, 
subjecting  lands  to  sale  on  execution,  the  judgment  creditor  is 
allowed  interest  for  no  longer  time  than  the  date  of  sale :  for  the 
second  section  provides,  that  lawful  interest  shall  be  allowed  to  the 
creditor,  for  the  sum  or  value  he  obtained  judgment  for,  from  the 
time  the  judgment  was  obtained  till  the  time  of  sale,  or  till  satisfac- 
tion made. 

Ground-rents  stand  on  no  better  footing  than  judgments  in  this 
respect.  They  come  in  upon  the  same  principle,  namely,  as  liens 
on  the  land,  wherever  there  is  a  right  of  distress  and  re-entry 
reserved  in  the  deed,  as  was  first  decided  by  President  Biddle  in 
the  case  of  Potts  v.  Rhodes,  reported  in  Binney  148,  note.  Part 
ratione  ground-rents  accruing  after  the  sale,  are  not  entitled  to  be 
paid  out  of  the  fund.  If  they  were  so  entitled,  they  might,  in  some 
cases  of  delay  by  the  purchaser  in  receiving  the  sheriff's  deed,  ex- 
haust the  fund,  and  in  all  cases  more  or  less  diminish  it.  It  would 
make  it  the  interest  of  the  purchaser  to  create  delay  in  receiving 
his  deed,  in  order  to  exempt  the  land  he  had  purchased  from  the 
payment  of  the  subsequent  rent  by  the  application  of  the  purchase- 
money  to  that  purpose. 

The  argument  that  the  purchaser's  title  to  the  land  does  not  vest- 
till  he  receives  the  sheriff's  deed  acknowledged,  has  no  connection 
with  the  question  of  distribution  of  the  fund  amongst  the  lien  cred- 
itors. If  the  purchaser  sustains  a  loss  by  the  delay  of  the  deed, 
and  by  being  thus  kept  out  of  the  possession  of  the  land,  or  the 
receipt  of  rent,  in  the  intermediate  time,  whilst  the  ground-rent 
still  runs  on,  this  is  the  result  of  the  necessary  delay  in  preparing, 
acknowledging  *and  receiving  a  sheriff's  deed.  It  is  one 
•f  of  the  risks  which  the  purchaser  runs,  and  which  he  must 
calculate  in  making  his  bid.  It  cannot  change  the  rights  of  the  lien 
creditors  in  the  distribution  of  the  money,  as  they  stood  at  the  time 
of  the  sale.  That  date  closes  the  accounts  between  the  lien  cred- 
itors and  the  debtor,  so  far  as  respects  the  fund  raised  :  the  money 
is  by  the  sale  substituted  for  the  land.  The  land  is  discharged  of 
all  debts  on  existing  liens,  and  not  from  debts  subsequently  accru- 
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ing.     The  fund  is  answerable  in  its  stead  for  the  former,  and  not 
for  the  latter. 

Judgment  affirmed, 

Cited  by  Counsel,  5  Whart.  416 ;  9  Watts  265 ;  8  W.  &  S.  381 ;  5  Barr  14; 
||  11  W.  N.  C.  524.H 

Cited  by  the  Auditor,  2  Casey  181. 

Followed,  6  P.  F.  Smith  389. 

See  also  12  Wright  224. 

||  Where  a  lien  is  discharged  by  a  sheriff's  sale  of  land  interest  is  to  be 
computed  to  the  day  of  sale  :  Siter's  Appeal,  2  Casey  178 ;  Bachdell  s  Appeal, 

6  Smith  386  ;  if  by  an  Orphans'  Court  sale  for  payment  of  debts,  interest  is 
to  be  computed  to  the  return  day  of  the  order  of  sale  and  confirmation  :  Ram- 
sey's Appeal,  4  Watts  71  ;  (but  see  Yeatman's  Appeal,  13  W.  N.  C.  149; 
Meals's  Estate,  (0.  C.)  35  L.  I.  368) ;  if  by  a  sale  by  an  assignee  for  creditors 
by  order  of  the  Common  Pleas  (Act  17th  February  1876,  P.  L.  4),  interest  is 
is  be  computed  to  the  day  of  final  confirmation  of  the  sale  :  Carver's  Appeal, 
8  Norris  276,  s.  c.  7  W.  N.  C.  169;  Tomlinson's  Appeal,  9  Norris  224;  s.  c. 

7  W.   N.  C.   171  ;  Burkholder's   Appeal,  13    Norris  522;  but  if  such  lien 
creditor's  distributive  share  is  not  then  paid  but  is  kept  at  interest,  he  is 
entitled  to  the  latter  on  a  subsequent  distribution ;  Brownsville  Bank's  Appeal, 
15  Id.  347.|| 
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Creed  against  Stevens. 

IN    ERROR. 

1.  The  bona  fide  holder  of  a  note,  given  on  an  usurious  contract,  will  not 
be  affected  by  the  unlawfulness  of  the  transaction  if  he  took   it  without 
knowledge  of  the  usurious  consideration. 

2.  In  an  action  by  the  holder  of  a  note  endorsed  in  blank,  against  the 
endorsee,  an  affidavit  of  defence  was  filed  under  the  Act  of  March  1835, 
setting  forth  that  the  defendant  endorsed  the  note  for  the  accommodation  of 
the  maker  solely  ;  that  the  transaction  was  usurious,  inasmuch  as  a  note  for 
$160  was  given  for  the  forbearance  of  $125,  the  real  debt  due  by  the  maker 
for  one  year,  &c. :  Held,  that  the  plaintiff  was  entitled  to  a  judgment  for  the 
whole  amount  of  the  note,  for  want  of  a  sufficient  affidavit  of  defence. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia. 

David  Stevens  brought  an  action  on  the  case,  to  March  term, 
1837,  of  that  court,  against  William  P.  Creed,  upon  a  promissory 
note  drawn  by  one  Northrop,  and  endorsed  by  the  defendant ;  and 
on  *the  5th  of  April  1837,  in  pursuance  of  the  act  of  assem- 


bly, filed  a  copy  of  the  promissory  note  on  which  the  action 


[*224 


was  brought;  and  which  was  as  follows: — 

"  Dollars,  160. 

Philada.  Feb.  24,  1837. 
Thirty  days  after  date  I  promise  to  pay  W.  P.  Creed,  or  order, 
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the  sum  of  one  hundred  and  sixty  dollars,  without  defalcation,  for 
value  received. 

(Signed.)    J.  NORTHROP. 
(Endorsed.)     W.  P.  CREED." 

On  the  19th  of  May  1837,  the  defendant  filed  the  following 
affidavit  of  defence. 

"•  The  affidavit  of  W.  P.  Creed,  the  defendant  in  the  above  case, 
who  being  duly  sworn  saith,  that  he  has  a  good  and  legal  defence 
to  the  whole  of  the  plaintiff's  claim  :  that  the  defendant  endorsed 
the  note  on  which  the  suit  is  founded,  for  the  accommodation  of  the 
maker  thereof  solely  :  that  the  transaction  between  the  parties 
really  interested  in  the  note  was  usurious,  inasmuch  as  a  note  for 
one  hundred  and  sixty  dollars,  viz.  the  note  aforesaid,  was  given  for 
the  forbearance  of  one  hundred  and  twenty-five  dollars  (the  real 
debt  due  by  the  maker),  for  a  less  time  than  one  year :  that  the 
note  being  therefore  given  to  secure  the  performance  of  a  usurious 
contract  made  between  those  really  interested,  contrary  to  the  act 
of  assembly,  was  and  is  wholly  void." 

A  rule  was  obtained  on  the  part  of  the  plaintiff,  to  show  cause 
why  judgment  should  not  be  entered  for  want  of  a  sufficient  affi- 
davit of  defence,  which  after  argument  was  made  absolute  ;  and 
judgment  was  entered  accordingly  for  the  whole  amount  of  the 
note  with  interest. 

The  defendant  then  took  a  writ  of  error,  and  filed  the  following 
specifications. 

The  court  below  erred  in  giving  judgment  for  David  Stevens, 
the  plaintiff  below,  for  one  hundred  and  sixty  dollars,  for  want  of 
a  sufficient  affidavit  of  defence — 

1.  Because  the  affidavit  of  defence  was  sufficient  to  entitle  the 
defendant  to  a  trial  by  jury  :  it  appearing  from  the  affidavit  that 
the  original  transaction  was  usurious,  a  note  for  one  hundred  and 
sixty  dollars  being  received  for  the  forbearance  of  one  hundred  and 
twenty-five  dollars  (the  real  debt),  for  thirty  days,  as  appears  from 
the  note. 

*f>2VI       *^'  Because  it  appears  from  the  affidavit  of  defence,  that 
-"   W.  P.  Creed  was  not  interested  in  the  usurious  transaction. 

3.  Because  if  entitled  to  recover  at  all,  the  plaintiff  below  waa 
not  entitled  to  recover  more  than  one  hundred  and  twenty-five  dol- 
lars, with  legal  interest,  or  as  much  as  he  gave  for  the  note  ;  which 
it  would  be  competent  for  him  to  show  in  a  trial  by  jury. 

Mr.  Hood,  for  the  plaintiff  in  error,  argued,  this  being  sworn  to 
be  an  accommodation  note  merely,  the  defence  of  usury  might  be 
set  up  against  a  holder ;  and  that  the  plaintiff  was  at  all  events 
only  entitled  to  recover  what  he  actually  gave  for  the  note.  He 
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cited  Chitty  on  Bills  109,  note  /,  ed.  1836  ;  3  American  Jurist 
387,  where  the  cases  are  collected ;  Sauerwein  v.  Branner,  1  Har- 
ris &  Gill  477  ;  Mackey  v.  Frazer,  10  Wend.  113  ;  Chitty  on  Con- 
tracts 240  ;  Payne  v.  Trezevant,  2  Bay  23. 

Mr.  Hare,  for  the  defendant  in  error,  cited  Turner  v.  Calvert, 
12  S.  &  R.  47. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — Our  act  of  assembly  in  relation  to  usury  does 
not  make  the  security  by  which  the  usurious  interest  is  contracted 
for,  void.  It  merely  declares,  that  no  more  than  lawful  interest 
shall  be  taken  for  the  forbearance  of  money  lent,  and  imposes  a 
penalty  on  the  person  who  takes  more  than  such  lawful  inteerst. 
The  effect  of  these  provisions  is,  that  a  party  to  an  usurious  con- 
tract, can  recover  upon  it  only  the  money  actually  lent  and  lawful 
interest.  But  if  the  payee  of  a  negotiable  note  given  for  a  sum 
lent  and  more  than  lawful  interest,  endorses  it,  and  it  passes  into 
the  hands  of  a  bona  fide  holder,  unconnected  with  the  usurious  con- 
tract, such  holder  cannot  be  affected  by  the  unlawfulness  which 
existed  between  the  original  parties.  He  certainly  would  not  be  lia- 
ble to  the  penalty  imposed  by  the  act,  by  receiving  the  amount  of 
the  note  when  due.  Now  that,  so  far  as  appears  in  this  affidavit, 
may  have  been  the  case  here.  It  states  that  the  transaction  between 
the  parties  really  interested  was  usurious,  but  it  does  not  state 
that  the  plaintiff  was  one  of  these  parties  :  and  he  may  certainly 
not  have  been,  because  a  note  endorsed  in  blank  passes  by  delivery, 
and  he  may  have  received  it  from  one  who  obtained  it  from  the 
original  parties.  The  defendant  is  bound  to  specify  the  ground  of 
his  defence  in  his  affidavit.  The  cases  cited  from  the  English 
books,  do  not  apply  here.  There  a  note  given  to  secure  an 
usurious  loan,  was  declared  absolutely  void  by  the  statute  of  Anne, 
and  was  so  considered  even  in  the  hands  of  an  innocent  indorser : 
but  this  has  been  lately  altered  *by  the  statute  of  58  Geo.  r*.79g 
3.  Our  laws  never  went  so  far,  and  were  considered  as  '- 
attaining  the  desired  object  by  subjecting  the  party  receiving  to  a 
penalty  ;*  and  restricting  his  right  of  recovery. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  471  ;  12  Harris  442. 

1 1|  The  Act  of  2d  March  1723,  inter  alia,  inflicting  in  the  case  of  taking 
usury,  a  forfeiture  of  the  thing  lent,  was  repealed  by  Act  28th  May  1858,  $  1, 
P.  L.  622,  giving  the  debtor  the  right  to  deduct  the  usurious  interest,  or  if 
paid  to  recover  it  by  suit  brought  within  six  months,  and  excepting  from  its 
provisions  bona  fide  holders  of  negotiable  paper.  Even  under  the  curlier 
act  the  just  debt  and  interest  could  be  recovered:  Turner  v.  Calvert,  12  S.  & 
R.  *46 ;  and  a  man  could  bona  fide  purchase  any  security  for  the  payment 
of  money  at  the  lowest  rate  he  could,  without  incurring  the  penalty  of  usury : 
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Wycoff  v.  Longhead,  2  Ball.  *92  ;  and  could  if  the  security  was  negotiable 
recover  its  face  value:  Gaull  v,  Willis,  2  C.  259;  Wilson  v.  Lienbach,  (C.  P.) 
6  W.  N.  C.  483.  As  to  a  purchase  of  an  usurious  mortgage:  see  Hunter  v. 
Campbell,  (D.  C.)  1  W.  N.  0.  109.|| 
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Phillips  gainst  Monges. 

1.  In  replevin  the  defendant  avowed  for  three  quarters'  rent,  due  on  the 
L5th  of  August  1833.     The  plaintiff  produced  on  the  trial  a  check  drawn  by 
his  son  payable  to  the  defendant,  or  order,  dated  the  15th  of  February  1833,  for 
a  sum  equal  to  one  quarter's  rent,  and  claimed  the  benefit  of  a  presumption 
that  the  preceding  quarter's  rent  was  paid :  the  judge  left  the  fact  to  the 
jury,  with  a  direction  that  if  the  check  was  a  payment  of  the  quarter's  rent 
due  at  its  date,  the  plaintiff  was  entitled  to  the  benefit  of  the  presumption  : 
the  jury  found  for  the  avowant,  and  the  court  refused  to  disturb  the  verdict. 

2.  In  replevin,  evidence  that  the  premises  were  untenantable,  for  want  of 
proper  and  necessary  repairs,  and  that  the  landlord  had  promised  to  have  the 
premises  put  in  proper  order,  but  failed  to  do  so,  is  not  admissible  by  way 
of  set-off,  unless  such  promise  to  repair  part  of  the  consideration  for  the  rent 
in  the  lease  or  original  contract.1 

3.  Where  a  tenant  remains  in  possession  of  the  demised  premises  after  the 
expiration  of  the  term,  without  any  new  agreement,  the  presumption  of  law 
is,  that  he  holds  the  premises  subject  to  all  such  covenants  contained  in  the 
original  lease,  as  are  applicable  to  his  present  situation. 

THIS  was  an  action  of  replevin,  brought  by  Zalegraan  Phillips, 
Esq.,  against  Aristides  Monges  and  John  Topham,  for  taking  the 
goods  of  the  plaintiff. 

The  defendant  Monges  avowed  for  rent  arrere,  amounting  to 
$337.50,  being  three  quarters'  rent  of  the  premises  due  on  the  15th 
of  August  1833.  The  plaintiff  replied,  "  no  rent  arrere." 

On  the  trial,  before  Rogers,  J.,  at  a  court  of  Nisi  Prius,  in 
Philadelphia,  the  avowant  gave  in  evidence  a  lease  for  three  years, 
commencing  on  the  15th  of  February  1830,  and  alleged,  that  the 
*tenancJ  continued  after  the  expiration  of  the  lease,  and 
that  three  quarters'  rent  was  due  on  the  15th  of  August 
1833. 

The  plaintiff  proved  that  a  sum  equal  to  one  quarters'  rent  was 
paid  to  the  avowant  by  a  check  in  his  favor,  and  to  his  order,  dated 
February  15th  1833,  and  contended,  that  this  raised  a  presumption 

1  ||  And  then  not  as  set-off,  which  is  not  allowable  in  replevin,  but  on  the 
ground  of  a  failure  of  consideration  :  infra,  pp.  *228,  *229  ;  Beyer  v.  Fen- 
stermacher,  2  Whart.  95;  Peterson  v.  Haight,  3  Id.  150;  which  failure  is 
restricted  to  the  specific  term  for  the  rent  of  which  avowry  is  made  :  Warner 
v.  Caulk.  3  Id.  193  ;  Prescott  v.  Otterstatter,  29  Smith  462 ;  and  is  measured 
by  the  difference  between  the  value  of  the  premises  with  and  without  per 
formance  of  such  consideration  :  Id.|| 
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of  the  payment  of  the  quarter's  rent  due  on  the  15th  of  November 
1832.  He  also  contended  that  there  was  no  proof  of  any  demise  or 
agreement  for  rent  from  the  expiration  of  the  lease,  that  is,  from 
the  15th  of  February  1833,  to  the  15th  of  August  1833,  although 
the  use  and  occupation  were  admitted.  The  plaintiff  also  offered 
to  prove,  that  the  house  was  wholly  untenantable,  for  want  of  repair, 
and  that  the  defendant,  in  violation  of  his  contract,  and  repeated 
promises  to  have  the  necessary  repairs  done,  neglected  and  refused 
so  to  do.  This  testimony  was  overruled  by  the  judge,  and  a  verdict 
was  given  for  the  defendant. 

The  jury  found  for  the  defendant,  and  the  plaintiff  moved  for  a 
new  trial,  and  filed  the  following  reasons. 

1st.  Because  the  verdict  is  against  evidence,  inasmuch  as  the  last 
quarter's  rent  due  on  the  lease  was  paid,  and  the  verdict  was  for  a 
prior  quarter,  without  there  being  any  evidence  on  the  part  of  the 
avowant  to  rebut  the  presumption  of  payment,  arising  from  the  last 
quarter  having  been  paid. 

2d.  Because  the  judge  rejected  the  evidence  offered  to  prove 
that  the  premises  were  wholly  untenantable  and  remained  so,  in 
violation  of  the  landlord's  contract  to  keep  them  in  tenantable 
repair,  and  his  repeated  promises  so  to  do. 

3d.  Because  there  was  no  proof  of  any  demise  from  and  after  the 
15th  of  February  1833. 

4th.  Because  the  verdict  was  for  four  hundred  and  twenty-eight 
dollars  and  sixty-two  cents,  being  an  excess  of  nearly  one  hundred 
dollars  more  than  was  claimed. 

Mr.  C.  Ingersoll,  for  the  plaintiff,  cited  Brewer  v.  Knapp,  1 
Pick.  332 ;  Diller  v.  Roberts,  13  S.  &  R.  63. 

Mr.  Oakford,  for  the  avowant,  cited  Peterson  v.  Haight,  8 
Whart.  150. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  replevin,  for  taking  the  goods 
of  the  plaintiff.  The  defendant  admitted  the  taking,  and  avowed 
for  rent  in  arrear.  The  avowry  stated  a  demise,  and  that  three 
quarters'  rent,  amounting  to  three  hundred  and  thirty-seven  dollars 
and  *fifty  cents,  was  in  arrear,  and  due,  on  the  15th  of  Au-  r*o9» 
gust  1833.  The  plaintiff  replied  no  rent  in  arrear.  The  '- 
avowant  gave  in  evidence  a  lease  for  three  years  from  the  15th  of 
February  1830,  which  expired  on  the  15th  of  February  1833.  It 
was  also  in  evidence,  that  the  plaintiff  remained  in  possession  of 
the  premises,  after  the  expiration  of  the  written  lease.  The 
avowant  claimed  for  three  quarters'  rent,  which  remained  due  or. 
the  15th  of  August  1833.  There  was  no  admission  that  the  quar 
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ter's  rent  due  on  the  15th  of  February  1833  was  paid,  although  it 
was  conceded  that  there  were  payments  made  on  account. 

The  plaintiff  gave  in  evidence  a  check,  of  which  the  following  is 
a  copy. 

"  Philadelphia,  February  15,  1833. 
Girard  Bank 

Pay   to   W.  A.  Monges,  or  order,  one  hundred   and 
twelve  50-100  dollars. 

HENRY  M.  PHILLIPS." 
$112.50. 

Henry  M.  Phillips  was  the  son  of  the  plaintiff,  and  it  was  ad- 
mitted that  the  money  was  paid  on  account  of  the  rent.  It  was 
insisted,  that  this  was  a  payment  of  the  quarter's  rent,  owing  the 
15th  of  February  1833,  but  the  avowant  contended  that  it  was  a 
payment  on  account,  and  that  one  quarter's  rent  on  the  written 
lease  remained  unpaid.  The  court  left  the  facts  to  the  jury,  with 
a  direction,  that  if  the  check  was  a  payment  of  the  quarter's  rent 
due  at  that  time,  he  was  entitled  to  the  benefit  of  the  presumption 
of  law,  that  the  preceding  quarter's  rent  had  been  paid.  The  jury 
found  adversely  to  the  plaintiff,  and  we  do  not  perceive  any  reason 
to  disturb  their  verdict.  If  the  plaintiff  paid  the  rent,  it  was  in  his 
power  to  show  it  by  a  receipt  or  other  testimony,  without  relying 
upon  the  inconclusive  fact,  that  the  check  was  dated  on  the  day  of 
the  expiration  of  the  lease. 

The  second  reason  for  a  new  trial  is  the  rejection  of  the  offer  to 
prove  that  the  premises  were  wholly  untenantable,  for  want  of 
proper  and  necessary  repairs,  and  that  the  landlord  repeatedly 
promised  to  have  the  premises  put  in  order,  and  wholly  failed  to 
do  so.  He  claims  to  set  off  against  the  rent  so  much  as  he  was 
damnified  by  the  failure  of  the  landlord  to  perform  his  part  of  the 
contract. 

There  is  no  principle  belter  settled  than  that  in  replevin,  no 
set-off  is  allowable.  But  it  is  said  that  it  is  evidence  under  the 
authority  of  Fairman  v.  Fluck,  5  Watts  517.  That  case  decides, 
that  there  is  nothing  to  prevent  the  tenant  from  availing  himself 
of  anything  in  bar  to  the  avowry  for  rent  in  arrear,  which  goes  to 
show  that  the  rent  claimed  by  the  avowant,  or  any  portion  of  it,  is 
not  due ;  for  that  is  the  ground  of  the  distress.  And  if  in  the 
*99Q1  lease  certain  things  are  stipulated  by  the  landlord  to  be  done 
-•  on  his  part,  which  form  the  *  consideration  for  the  rent  to  be 
paid  by  the  tenant,  and  the  landlord  neglects  or  refuses  to  fulfil  his 
covenant,  such  breach  of  contract  may  take  away  his  right  to 
receive  rent,  or  so  much  of  it  as  is  equivalent  to  the  loss  sus- 
tained by  the  tenant.  But  here  the  promise  to  repair,  formed  no 
part  of  the  consideration  for  the  rent  in  the  written  lease.  It  is 
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not  averred  that  it  formed  any  part  of  the  original  contract,  hut 
from  what  appears  it  was  a  distinct  and  independent  agreement, 
and,  so  far  as  is  shown,  without  any  consideration  whatever.  For 
these  reasons  the  evidence  was  properly  rejected. 

The  written  lease  expired  on  the  15th  of  February  1833,  and  the 
landlord  distrained  for  three  quarters'  rent,  viz.  :  for  one  quarter, 
due  on  the  written  lease,  and  two  quarters  as  a  tenancy,  from  year 
to  year. 

When  a  landlord  suffers  his  tenant  to  remain  in  possession  after 
the  expiration  of  the  tenancy,  and  receives  rent  from  him,  a  new 
tenancy  from  year  to  year  is  established.  And  if  no  new  agree- 
ment be  entered  into,  the  law  will  presume,  in  the  silence  of  the 
parties,  that  the  tenant  holds  the  premises,  subject  to  all  such  cove- 
nants contained  in  the  original  lease,  as  apply  to  his  present  situa- 
tion. Bishop  v.  Howard,  2  B.  &  C.  100;  Roe  on  dem.  of  Jordan 
v.  Ward,  1  H.  Bl.  99 ;  Dillan  v.  Roberts,  13  S.  &  R.  63.  Al- 
though payment  of  the  rent  is  evidence  of  a  tenancy,  yet  it  is  not 
the  only  evidence.  It  was  not  disputed  at  the  trial  that  the  plain- 
tiff remained  in  possession  of  the  premises,  and  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties. 

The  excess  of  nearly  one  hundred  dollars  was  given  by  the  jury 
as  interest.  In  this  there  was  no  error. 

Judgment  on  the  verdict. 

Cited  by  Counsel,  5  Whart.  168,  278 ;  6  Id.  305  ;  9  Harris  254  ;  11  Casey 
46  ;  2  Miles  304. 

Cited  by  the  Court,  2  Barr  146. 

See  also  2  Whart.  97. 

||  As  to  what  covenants  of  a  lease  are  not  applicable  in  the  case  of  a  hold- 
ing over,  see  Pollman  ».  Morgester,  3  Out.  611.|| 
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Dawson  against  McGill. 

1.  An   instrument  under  seal  by   which    F.,  in  consideration  of  $600, 
"  grants,  bargains,  sells,  assigns,  and  sets  over  "  to  M.,  all  the  estate,  real 
and  personal  which  he  inherited  from  his  father  "  to  hold  to  him  the  said 
M.,  his  heirs,   executors,   administrators   and   assigns   forever,"  excepting 
certain  parts,  &c.,  and  concluding,  "  M.  now  pays  F.  the  sum  of  $55  on 
account  and  in  part  of  the  above  consideration,  and  engages   to   pay   the 
remainder  upon  the  execution  of  a  more  formal  assignment;  and  F.  engages 
to  execute  a  more  formal  assignment  at  the  office  of  J.  K.  K.,  Esq.,  to-morrow 
morning  at  9  o'clock  ;"  which  instrument  was  acknowledged  by  M.  alone 
before  a  justice  of  the  peace  and  recorded  :  was  held  to  be  a  mere  agreement 
and  not  a  sufficient  conveyance  to  pass  the  title. 

2.  In  an  action  of  ejectment  in  Pennsylvania,  the  mesne  profits  may  be 
recovered ;  and  the  plaintiff  is  entitled  to  recover  the  profits  down  to  the 
time  of  the  verdict.1 

1  U  See  note  at  end  of  this  case.|| 
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AN  action  of  ejectment  was  brought  in  this  court  by  Shadrach 
Dawson  against  Michael  McGill,  to  recover  an  undivided  fifth  part 
of  a  certain  lot  of  ground  situate  in  the  Northern  Liberties  of  the 
city  of  Philadelphia. 

The  case  was  tried  before  Rogers,  J.,  at  a  court  of  Nisi  Prius 
held  at  Philadelphia  in  February  1838. 

Both  parties  claimed  under  one  Joseph  Fricker,  who  died  intes- 
tate, leaving  five  children,  viz.  John,  Nicholas,  Catharine,  Elizabeth, 
and  George.  A  judgment  having  been  obtained  against  George 
Fricker,  his  undivided  fifth  part  of  the  premises  was  taken  in  execu- 
tion and  sold  by  the  sheriff  to  Shadrach  Dawson,  the  plaintiff,  who 
received  a  deed  from  the  sheriff,  on  the  23d  day  of  May  1835. 
This  was  the  plaintiffs  title. 

The  defendant  alleged — 1st.  That  Joseph  Fricker  in  his  lifetime, 
viz.,  on  the  7th  of  March  1831,  in  consideration  of  the  transfer  of 
certain  real  estate  immediately  adjoining,  and  of  the  sum  of  $3200, 
secured  by  a  mortgage  on  the  premises,  conveyed  the  lot  of  ground 
in  dispute  to  his  son  John  Fricker.  2d.  That  George  Fricker  sold 
and  conveyed  to  Michael  McGill,  the  defendant,  all  his  interest  in 
the  premises  on  the  18th  of  July  1834,  before  the  rendition  of  the 
*2311  *judgnient  under  which  the  property  was  sold  by  the  sheriff 
J  to  Dawson,  the  plaintiff  in  this  ejectment. 

Upon  the  first  point  evidence  was  given  on  both  sides.  In  sup- 
port of  the  second  ground  of  defence,  the  following  instrument  of 
writing  was  produced  and  proved. 

"  Memorandum. 

George  Fricker,  in  consideration,  of  six  hundred  dollars,  grants, 
bargains,  sells,  assigns  and  sets  over  to  Michael  McGill,  all  the 
estate  real,  personal  and  mixed,  which  he  the  said  George  inherited 
from  his  father  Joseph  Fricker,  or  became  in  any  manner  entitled 
to  upon  his  decease,  whether  the  same  is  now  divided,  or  undivided, 
and  all  the  right,  title  and  interest  of  said  George,  in  or  to  the  same, 
or  any  part  thereof:  to  hold  to  him,  said  Michael,  his  heirs,  exec- 
utors, administrators  and  assigns  forever :  saving  and  excepting, 
however,  from  this  sale  and  assignment,  those  portions  of  the  estate 
of  the  late  Joseph  Fricker,  which  have  been  sold  under  order  of  the 
Orphans'  Court,  and  George  Fricker's  claim  to  a  share  of  the  pro- 
ceeds thereof, — and  excepting  also  such  sums  of  money  as  said 
George  has  received  on  account  of  proceeds  of  his  late  father's  fur- 
niture— and  of  the  rents  collected  by  John  Fricker  in  his  late 
father's  lifetime. 

Michael  McGill  now  pays  George  Fricker  the  sum  of  fifty-five 
dollars,  on  account  and  in  part  of  the  above  consideration,  and 
engages  to  pay  the  remainder  upon  the  execution  of  a  more  formal 
assignment ;  and  George  Fricker  engages  to  execute  a  more  formal 
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assignment  at    the  office  of  John  K.  Kane,  Esquire,  to-morrow 
morning  at  nine  o'clock. 

Philadelphia,  18  July,  1834. 

Sealed  and  delivered  GEORGE  FRICKER,  (L.  s.) 

and  money  paid  in  MICHAEL  McGiLL,  (L.  s.) 

the  presence  of 

J.  K.  KANE." 

This  instrument  was  acknowledged  by  Michael  McGill  alone, 
before  a  justice  of  the  peace,  on  the  22d  of  July  1834,  and  recorded 
on  the  same  day.  A  formal  conveyance  of  the  same  property, 
dated  the  19th  day  of  July  1834,  but  not  executed,  was  also  pro- 
duced. 

The  substance  of  the  evidence  given  on  the  trial,  is  set  forth  in 
the  charge  of  the  learned  judge,  which,  after  stating  the  points  of 
defence,  was  as  follows. 

"  1st  point.  Is  the  deed  of  the  7th  March  1831,  a  valid  deed,  or 
is  it  void  ? 

"  *The  execution  and   delivery  of  the  deed   has   been   r*oq9 
proved,  in  the  usual  way,  by  an  acknowledgment,  before  a  *- 
magistrate ;  and  the  proof  of  its  execution  by  one  of  the  subscribing 
witnesses.     But  notwithstanding  this,  the  plaintiff  insists,  that  the 
deed  is  void. 

"  1st.  Because,  at  the  time  of  its  execution,  the  mind  of  the 
grantor,  Joseph  Fricker,  was  so  prostrated  by  age  and  disease,  that 
he  was  incapable  of  making  a  contract,  and  particularly  one  of  this 
complexity  and  magnitude. 

"  2d.  That  the  deed  is  the  result  of  imposition  and  fraud,  prac- 
tised on  a  man  whose  mind  was  at  least  enfeebled,  by  age  and 
disease. 

"  These  are  questions  of  fact,  and  are  exclusively  for  the  decision 
of  the  jury. 

"  As  to  the  first  point — A  person  being  of  a  weak  understanding 
is  not,  of  itself,  any  objection  in  law  to  his  disposing  of  his  estates, 
if  he  be  legally  compos  mentis,  whether  wise  or  unwise,  he  is  the 
disposer  of  his  own  property,  and  his  will  stands  as  a  reason  for  his 
actions.  Neither  courts  of  equity  nor  law  examine  into  the  wisdom 
or  prudence  of  men,  in  disposing  of  their  estates.  If  a  weak  man 
gives  a  bond,  or  enters  into  any  other  agreement,  if  it  be  unat- 
tended with  fraud,  or  breach  of  trust,  the  courts  will  not  set  it 
aside,  only  for  the  weakness  of  the  obligee,  or  the  other  contracting 
party,  if  he  be  compos  mentis.  Equity  will  not  measure  peoples' 
understandings  or  capacities.  On  the  first  point,  therefore,  you 
will  inquire,  not  Aether  Joseph  Fricker  was  a  man  whose  under- 
standing was  weakened  by  age  or  other  causes,  but  whether,  at  the 
time  of  the  execution  of  the  deed,  viz.,  7th  March  1831,  he  was 
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legally  compos  mentis ;  or  in  other  words,  had  he  sufficient  under- 
standing to  make  the  contract  of  that  date.  It  is  of  no  consequence 
what  name  you  attach  to  his  condition  at  that  time  ;  whether  you 
call  it  dementia,  senility,  fatuity,  simple  mania  or  chaotic  mania. 
For  in  this  part  of  the  case,  let  me  remark  to  you,  that  it  is  of  little 
consequence  what  may  have  heen  the  intention  of  Joseph  Fricker 
as  to  the  disposition  of  the  property,  whether  he  intended  to 
exchange  with  John  or  not.  For  if  on  the  7th  March  1831,  he 
was  incapable  from  infirmity  of  mind,  of  understanding  or  compre- 
hending the  nature  of  the  instrument  he  was  required  to  sign,  the 
deed  is  absolutely  void,  and  the  defendant's  defence  on  this  ground 
must  fail.  On  the  point  of  the  state  of  Joseph  Fricker's  intellect, 
on  the  7th  March  1831,  much  testimony  has  been  adduced  on  both 
sides.  It  is  not  my  intention  to  give  it  to  you  in  detail.  You 
have  heard  the  comments  of  counsel  on  the  evidence,  and  you  are 
very  competent  to  form  an  opinion  upon  it.  It  is  conceded  that 
up  to  September  1830,  his  mind  was  sound.  On  the  other  hand, 
it  is  admitted  that  after,  and  about  the  1st  of  April  1831,  when  he 
had,  as  is  alleged,  a  shock  of  palsy,  his  mind  was  unsound.  Your 
attention  will  therefore  be  particularly  directed  to  the  testimony 
which  bears  upon  the  intermediate  period ;  and  especially  you  will 

*2331  *n(luire  into  tne  state  °f  *kis  mind  on  tne  7th  March  1831, 
J  and  that  portion  of  it  which  immediately  precedes  or  suc- 
ceeds the  execution  of  the  deed.  You  will  inquire  whether  he  had 
mind  enough  left  on  that  day  to  make  the  contract.  For  if  he 
were  capable  the  day  before,  and  the  day  after,  and  was  not  of  a 
sound  mind  and  understanding  on  that  day  when  the  deed  was 
signed,  the  deed  is  absolutely  null  and  void.  In  forming  an 
opinion  on  this  part  of  the  case,  you  will  not  disregard  the  opinion 
of  a  witness  who,  from  his  profession,  his  opportunities  of  judg- 
ment and  entire  disinterestedness,  was  best  fitted  on  that  day  to 
form  an  accurate  judgment  on  the  state  of  his  intellect.  You  will 
particularly  inquire  as  regards  the  correctness  of  dates ;  to  what 
transaction  he  alludes  in  his  testimony ;  to  the  execution  of  the 
deed  of  the  7th  March  1831,  and  to  the  making  of  the  will,  some- 
time in  the  month  of  April.  On  this  I  refer  you  to  the  testimony 
of  Dr.  Kingle,  and  to  the  comments  of  counsel  on  both  sides.  In 
connection,  also,  with  the  testimony  above  referred  to,  it  will  be 
your  duty  to  compare  and  weigh  the  whole  testimony,  making  the 
proper  allowances  for  inaccuracies  in  respect  to  dates  of  all  the 
witnesses,  and  the  degree  of  bias  which  witnesses  must  have  when 
their  feelings  or  interests  are  involved.  The  facts — and  when  I 
say  facts,  I  mean,  in  contradistinction  to  opinions — also,  to  which 
I  shall  merely  advert,  without  attempting  to  detail  (for  they  are 
fresh  in  your  recollection),  will  not  be  passed  by  in  your  examina- 
tion. It  will  be  for  you  to  determine,  whether  they  indicate  weak- 
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ness  of  mind  as  well  as  disease  and  feebleness  of  body.  In  this  part 
of  the  case  let  me  remind  you,  that  the  burthen  of  proof  is  thrown 
upon  the  plaintiff.  It  is  for  him  to  satisfy  you  that  such  was  the 
state  of  his  mind  when  the  deed  was  executed,  that  he  was  inca- 
pacitated from  entering  into  the  contract.  But  if  the  plaintiff  has 
shown  a  general  imbecility  of  mind,  it  will  be  the  duty  of  the 
defendant  to  show,  that  he  had  so  far  recovered  his  understanding 
on  the  day  the  deed  was  executed,  that  he  fully  comprehended  the 
nature  and  bearing  of  the  contract  of  that  date.  It  is  not  sufficient 
that  he  is  able  to  answer  plain  and  familiar  questions.  He  must 
have  what  the  law  calls  a  sound  mind  and  disposing  memory.  His 
intellect  must  be  sufficiently  vigorous  to  enable  him  to  comprehend 
and  understand  the  nature  of  the  contract  then  entered  into.  If 
you  should  be  of  the  opinion  that  Joseph  Fricker  was  sane,  your 
next  inquiry  will  be,  whether  he  has  been  the  subject  of  imposition 
and  fraud.  Although  neither  courts  of  equity  nor  law  will,  as  was 
before  observed,  examine  into  the  wisdom  or  prudence  of  men,  in 
disposing  of  their  estates,  yet  there  are  frequent  instances  in  equity, 
where  not  only  idiots  and  lunatics,  but  also  of  persons  of  weak 
understanding  have  been  relieved,  when  they  appear  to  have  been 
imposed  upon  in  their  dealings.  Unreasonable  purchases  and 
securities  which  have  been  obtained  from  them  have  been  set  aside, 
when  want  of  consideration,  or  the  improvident  nature  of  the  trans- 
action have  raised  a  presumption  of  *fraud.  Every  man  in  r^ooj. 
the  country  may  give  if  he  chooses,  a  part  or  the  whole  of  *• 
his  fortune  to  the  most  worthless  object  in  creation.  His  will  is  the 
law.  A  Court  of  Chancery  will  never  rescind  or  annul  a  gift  or 
contract,  merely  because  it  is  improvident,  and  such  as  a  wise  man 
would  not  have  made,  or  a  man  of  very  nice  honor  would  not  have 
accepted ;  nor  will,  as  I  before  observed,  a  court  measure  the  degree 
of  understanding,  and  say  that  a  weak  man  may  not  give  or  con- 
tract, as  well  as  a  wise  man.  Yet,  when  the  person  who  gives  or 
contracts  is  a  weak  man,  liable  to  be  imposed  upon,  the  court  will 
look  upon  such  a  contract  with  a  very  jealous  eye.  and  very  strictly 
examine  the  conduct  and  behavior  of  the  persons  in  whose  favor  it 
is  made.  If  the  court  see  the  least  spark  of  imposition  at  the  bot- 
tom ;  or  that  the  donor  or  grantor  is  in  such  a  situation,  as  respects 
the  other,  as  may  naturally  give  him  an  undue  influence  over  him, 
and  there  be  the  least  semblance  of  fraud ;  in  such  a  case,  equity 
will  interpose  its  protection.  Such  transactions  are  not  favored, 
but  are  rigorously  scrutinized  and  examined  in  courts  which  pre- 
tend to  administer  justice  between  man  and  man.  With  these  prin- 
ciples to  direct  you,  you  will  inquire,  whether,  on  the  7th  March 
1831,  Joseph  Fricker  was  a  man  of  weak  intellect,  the  consequence 
of  age  and  disease  ?  Was  he  in  such  a  situation,  in  respect  to  his 
Bon  John,  as  to  give  him  an  undue  influence  over  him  ?  Were  any 
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undue  or  unfair  means  used,  to  obtain  the  contract  ?  Was  it  an 
improvident  bargain  ?  In  short,  was  there  fraud  and  imposition  on 
the  grantor  ?  If  there  was,  the  deed  is  void.  Here  let  me  observe 
to  you,  that  fraud  is  not  to  be  presumed.  But  although  it  is  not 
lightly  to  be  inferred,  yet  it  may  be  shown  by  a  combination  of 
circumstances  short  of  positive  proof.  Age,  disease,  consequent 
weakness  of  intellect,  undue  influence  and  circumvention,  a  studied 
concealment  of  the  contract  from  other  members  of  the  family,  and 
an  improvident  contract,  are  ingredients  of,  and  indicate  fraud.  If 
such  circumstances  exist  here,  of  which  you  are  the  exclusive  judges, 
the  jury  would  be  justified  in  forming  an  opinion  adverse  to  the 
fairness  and  honesty  of  the  transaction.  In  this  part  of  the  case, 
you  should  not  pass  by  the  intention  of  Joseph  Fricker  as  to  a  com- 
templated  exchange  of  property  ;  nor  to  his  ratification  of  it,  after 
the  exchange  had  taken  place.  In  your  examination  of  the  two 
parts  above  referred  to,  you  cannot  be  too  careful  in  observing  dates. 
There  is  nothing  in  which  we  are  more  apt  to  be  mistaken,  unless 
the  memory  be  assisted  by  notes  or  memorandums,  or  some  other 
causes,  made  at  the  time.  If  the  jury  should  be  of  the  opinion 
that  the  mind  of  Joseph  Fricker  was  sufficiently  vigorous  on  the 
7th  of  March  1831,  to  enable  him  to  understand  the  nature  of  the 
instrument  of  that  date,  and  that  there  was  no  undue  influence  or 
fraud,  the  verdict  will  be  in  favor  of  the  defendant. 

"  2d  point. — But  if  the  jury  should  be  of  a  different  opinion — if 
they  should  think  that  the  mind  of  Joseph  Fricker  was  in  such  a 
#nqr-i  *state  as  unfitted  him  to  make  the  contract,  or  that  there 
'  •*  was  fraud  in  obtaining  it,  it  will  be  their  duty  to  examine 
the  validity  of  the  agreement  of  the  18th  of  July  1824,  between 
George  Fricker  and  Michael  McGill.  If  that  be  a  valid  and  sub- 
sisting instrument,  it  is  a  fatal  bar  to  the  plaintiff's  action.  The 
jury  will  recollect,  that  on  that  day,  the  defendant,  Michael  McGill, 
purchased  all  the  interest  of  George  Fricker  in  this  estate,  for  a 
consideration,  as  is  expressed  in  the  deed,  of  six  hundred  dollars. 
Of  this  sum,  $55  was  paid  in  hand.  The  residue  was  to  be  paid 
on  the  execution  of  a  more  formal  deed,  or  transfer  of  the  pre- 
mises. Although  the  instrument  of  writing  contains  the  strong 
expressions,  '  grant,  bargain,  sell  and  assign,'  yet  when  we  view  it 
as  a  whole,  I  do  not  look  upon  it  as  a  conveyance,  but  an  agree- 
ment to  convey.  It  is  an  executory  contract,  which  the  parties 
intended  to  consummate,  by  the  execution,  on  the  following  day,  of 
a  formal  instrument  or  deed.  But,  whether  the  contract  was  exec- 
utory or  executed,  still,  unless  it  has  been  abandoned  or  rescinded, 
or  in  other  respects  invalid,  it  is  a  good  defence  for  the  defendant. 
From  the  very  nature  of  a  contract  of  sale,  whether  of  real  or  per- 
Bonal  estate,  it  is  very  plain,  that  when  once  entered  into,  it  cannot 
be  rescinded  by  either  of  the  contracting  parties,  without  the  con- 
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seiit,  of  the  other.  But,  on  the  other  hand,  it  is  equally  clear, 
that  if  both  parties  consent,  it  may  be  rescinded.  So  also,  when 
something  remains  to  be  done,  and  either  party  makes  default,  it  is 
in  the  power  of  the  other  party  to  rescind  the  contract,  if  the 
parties  can  be  placed  in  statu  quo,  that  is,  in  the  same  situation  as 
before  the  contract.  There  can  be  no  doubt  that  the  contract  was 
entered  into.  The  question  will  be  has  the  contract  been  rescinded. 
This  will  depend  on  the  testimony  of  George  Fricker,  Mr.  Kane 
and  the  scrivener.  George  Fricker  testifies,  in  substance,  that 
he  had  repeated  conversations  with  Mr.  McGill  about  a  sale  of 
his  share,  and  it  was  agreed  between  him  and  McGill,  that  McGill 
would  give  him  $600  in  cash,  and  that  he  would  allow  for  it,  on 
a  fair  calculation,  its  full  value.  That  the  latter  arrangement 
was  to  be  secret,  for  a  reason  which  he  states.  That  after  hav- 
ing agreed  on  the  terms,  they  went  to  Mr.  Kane's  office,  who 
drew  up  the  agreement,  which  he  read,  and  was  satisfied  with. 
That  McGill  paid  him  fifty-five  dollars  in  hand.  That  they  were 
to  meet  the  next  day  at  ten  o'clock.  That  he  attended  at  the 
time,  and  that  neither  Mr.  Kane  nor  Mr.  McGill  was  there.  That 
Mr.  Kane  was  sick.  That  he  afterwards  told  McGill  he  was 
there.  That  five  or  six  weeks  afterwards  he  met  McGill,  who 
asked  him  to  go  to  Mr.  Hoeckley's  office  with  him,  to  which  he 
consented.  That  he  asked  McGill  whether  he  intended  to  pay  him 
the  money.  He  said  no,  that  there  was  some  difficulty  about  it. 
That  his  wife's  dower  was  the  difficulty,  and  that  at  all  events  he 
must  retain  two  hundred  dollars  of  the  money.  The  witness  then 
asked  McGill  if  he  would  pay  him  the  four  hundred  dollars  and  let 
the  rest  stand,  *as  he  wished  it.  To  which  he  answered,  he  r*oqfi 
would  not.  That  he  never  intended  to  pay  another  cent.  I 
That  he  had  no  right  to  pay  him.  And  on  being  asked  to  whom 
he  had  a  right  to  pay  it,  he  said  he  did  not  know  to  whom.  The 
witness  states  that  he  offered  to  return  the  fifty-five  dollars,  but  did 
not  actually  tender  it  to  McGill.  If  you  believe  the  testimony, 
then  there  was  such  default  as  would  justify  George  Fricker  in 
rescinding  the  contract.  And  if  he  did  so,  and  the  fact  that  no 
further  steps  have  been  taken  in  the  affair  is  some  proof  of  it,  then 
the  agreement  is  no  bar  to  the  plaintiff's  claim.  In  reply  to  this 
the  defendant  relies  on  the  testimony  of  Mr.  Kane  and  Mr.  Hceck- 
ley,  whose  recollections  in  some  particulars  do  not  tally  with  George 
Fricker's.  They  also  say,  that  the  real  difficulty  which  prevented 
the  payment  of  the  money  was  a  subsisting  judgment  against  George, 
which  bound  his  interest  in  the  property.  In  support  of  this  the 
defendant  has  shown  three  judgments ;  one  in  December  1833,  for 
one  hundred  and  sixty  dollars ;  one,  the  3d  January  1834,  for 
thirty-three  dollars  ;  and  the  other  the  27th  June  1834,  for  twenty- 
six  dollars  thirty  cents,  amounting  to  two  hundred  and  nineteen 
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dollars  thirty  cents.  The  judgments  are  alt  prior  to  the  agreements 
of  the  18th  of  July  1834  ;  and  if  this  was  the  reason  of  the  refusal 
to  pay  the  residue  of  the  money  due  on  the  contract,  it  was  a  valid 
reason,  and  entirely  consistent  with  an  adherence  to  the  contract. 
But  if  both  parties  considered  the  contract  at  an  end,  as  they  had 
a  right  to  do,  McGill,  because  of  the  subsisting  judgments  which 
bound  the  property,  and  of  the  dower  in  the  wife,  and  George 
Fricker,  because  the  money  was  not  paid — and  this,  perhaps,  would 
be  the  correct  view  to  be  taken  of  this  transaction — the  contract 
was  rescinded,  and  this  forms  no  bar  to  the  plaintiff's  claim.  But 
there  is  still  another  objection.  A  point  has  been  made,  although 
not  argued  by  the  counsel,  no  doubt  in  deference  to  an  opinion 
expressed  at  an  early  stage  in  this  cause,  that,  independently  of 
the  deed  of  the  7th  of  March  1831,  the  defendant  has  title  to  the 
property.  I  cannot  so  charge  you,  for  the  law  is  directly  other- 
wise. Independently  of  the  deed  there  was  nothing  more  than  a 
parol  agreement  between  Joseph  and  John  Fricker.  By  the  statute 
of  frauds  a  sale  of  land  must  be  in  writing.  The  valuation  was  not 
such  a  writing  as  brings  the  case  within  the  statute.  It  was  not 
signed  by  the  parties  nor  has  it  been  recognised  by  writing,  nor 
has  there  been  such  a  possession  taken,  in  pursuance  of  the  agree- 
ment, so  as  to  take  the  case  out  of  the  statute.  There  was  no 
change  of  possession,  or  anything  which  looks  like  a  change,  until 
after  the  deed  of  the  17th  March  1831.  You  will  perceive,  there- 
fore, that  the  cause  turns  on  these  points :  Was  Joseph  Fricker 
insane,  or  in  other  words  incapable  of  contracting  on  the  7th  of 
March  1831  ?  Was  there  any  undue  influence,  circumvention  or 
fraud  in  obtaining  the  contract?  Was  the  agreement  of  the  18th 
*9R71  *°^  Juty  1834,  rescinded,  abandoned  or  otherwise  inopera- 
J  tive  ?  liiour  attention  will  be  particularly  directed  to  the  first 
two  points.  If  you  should  be  of  the  opinion  that  Joseph  Fricker 
had  sufficient  mind  to  understand  the  nature  of  this  contract,  that 
no  undue  fraud  or  circumvention  was  exercised  over  him,  then  your 
verdict  should  be  in  favor  of  the  defendant.  Or  if  you  should 
believe  that  the  contract  of  the  18th  of  July  affects  these  parties, 
your  verdict  will  be  in  the  same  way.  But  if  you  should  be  in 
favor  of  the  plaintiff  on  both  points  you  will  have  a  further  duty  to 
perform ;  that  is,  to  assess  the  damages  for  the  mesne  profits.  The 
measure  of  damages  in  general  will  be  the  one-fifth  of  the  annual 
value  on  the  whole  property,  from  the  6th  of  June  1835,  until  the 
first  day  of  the  next  meeting  of  the  Supreme  Court,  which  will  be 
19th  day  of  March  next.  If  you  should  believe  that  any  peculiar 
circumstances  exist  in  this  case,  of  which  you  are  the  judges,  then 
you  are  not  confined  to  the  value  of  the  property  as  the  measure  of 
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The  jury  found  for  the  plaintiff  with  $600  damages ;  and  the 
defendant  moved  for  a  new  trial,  and  filed  the  following  reasons. 

1.  The  judge  erred  in  charging  the  jury,  that  a  certain  deed 
between  one  George  Fricker  and  the  defendant,  made  the  18th  day 
of  July  1834,  did  not  vest  the  title  to  the  premises  in  defendant. 

2.  The  judge  erred  in  charging  the  jury,  that  they  might  law- 
fully find  for  the  plaintiff  damages  for  mesne  profits  in  this  suit, 
the  defendant  not  having  had  notice  until  the  cause  was  on  trial 
that  such  damages  would  be  claimed  therein. 

3.  The  judge  erred  in  charging  the  jury,  that  they  might  law- 
fully find  for  the  plaintiff  more  damages  for  his  mesne  profits  than 
the  actual  value  of  such  mesne  profits ;  and  in  not  charging  them, 
that  an  innocent  purchaser  is  entitled  to  set  off  improvements  made 
by  him  in  abatement  of  mesne  profits. 

4.  The  jury  have  erred  in  finding  damages  for  the  plaintiff  as 
for  his  mesne  profits  ;  and  the  damages  found  are  excessive. 

5.  The  verdict  is  otherwise  against  law  and  evidence. 

Mr.  Kane  and  Mr.  David  Paul  Brown,  for  the  motion. 

1.  The  deed  of  the  18th  of  July  1834,  vested  a  complete  and 
absolute  title  in  the  defendant.  It  is  true  that  there  are  two  cove- 
nants in  it,  one  for  further  assurance,  and  the  other  for  payment 
of  a  balance  of  the  purchase-money ;  but  these  will  not  make  the 
whole  agreement  executory.  The  covenant  for  further  assurance 
is  often  found  in  deeds  which  are  in  no  respect  executory.  The 
default  of  either  party  will  not  suffice  to  rescind  the  contract. 
The  instrument  was  recorded,  and  could  not  be  rescinded.  The 
defendant  had  *nothing  further  to  do.  The  evidence  proved 
that  he  complied  with  his  agreement.  [ROGERS,  J.,  re- 
ferred  to  the  case  of  Stouffer  v.  Coleman,  1  Yeates  393.]  That 
case  differed  from  this,  because  there  was  a  penalty,  which  showed 
the  intention  of  the  parties,  that  the  contract  was  to  be  executory. 

2d.  A  recovery  of  the  mesne  profits  in  ejectment  is  very  unusual ; 
and  the  cases  show,  that  here,  as  well  as  elsewhere,  the  right  has 
often  been  questioned.  Harvey  u.  Snow,  1  Yeates  159 ;  Boyd  v. 
Cowan,  4  Dall.  138 ;  Murray  v.  Garretson,  4  S.  &  R.  131  ; 
Osborne  v.  Osborne,  11  Id.  58 ;  Van  Alen  v.  Rogers,  1  John.  Gas. 
283  ;  Adams  on  Ejectment  328  ;  4  Bac.  Abr.  437,  tit.  Ejectment. 
At  all  events,  notice  ought  to  be  given  in  form,  and  a  sufficient 
length  of  time  before  the  trial,  of  the  plaintiff's  intention  to  claim 
the  mesne  profits,  that  the  defendant  may  have  an  opportunity  to 
produce  evidence  upon  the  point :  Battin  v.  Bigelow,  1  Peters's  C. 
C.  Rep.  452.  Here  no  notice  was  given  before  the  trial ;  and  the 
first  intimation  received  by  the  defendant's  counsel  of  the  intention 
of  the  plaintiff  to  go  for  the  mesne  profits  was  by  a  conversation  at 
the  bar. 
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3d.  The  defendant  ought  to  have  been  allowed  to  set  off  im- 
provements against  the  claim  for  mesne  profits :  Maris  v.  Semple, 
Addison  215  ;  Hilton  v.  Brown,  2  Wash.  C.  C.  Rep.  165 ;  Jack- 
son v.  Thomas,  4  Cowen  168. 

Mr.  0.  Ingersoll  and  Mr.  Randall,  contra. 

1.  The  defendant  was  not  in  possession  under  the  alleged  deed. 
The  instrument  was  not  duly  recorded,  because  it  was  acknowledged 
only  by  the  grantee.     We  alleged  fraud  in  the  defendant,  and  the 
jury  have  sanctioned  the  charge  by  their  finding.     The  incapacity 
of  Joseph  Fricker  is  now  admitted.     The  judge  was  not  "asked  to 
charge  that  this  was  an  executed  contract.     The  language  shows 
that  it  was  merely  executory.     The  judge  left  the  facts  fairly  to 
the  jury. 

2.  It  is  clear,  from  the  authorities,  that  the  mesne  profits  may  be 
recovered  in  ejectment.      Adams  on  Ejectment  328,  338 ;  Brown 
v.  Galloway,  1  Peters's  C.  C.  Rep.  299  ;  Goodtitle  v.  Tombs,  3 
Wilson  121 ;  Buller's  N.  P.  87,  8  ;  2  Barnes  59,  86 ;  Starr  v. 
Pease,  8  Conn.  541 ;  Denn  v.  Chubb,   1  Coxe  466 ;  Morgan   v. 
Varick,  8  Wend.  591 ;  Gulliver  v.  Drinkwater,  1  Term  Rep.  251. 

3.  The  question  of  improvements  was  not  made  at  the  trial.    The 
rule  is,  that  to  entitle  a  defendant  in  ejectment  to  compensation  for 
improvements,  they  must  have  been  made  in  good  faith,  and  with 
entire  ignorance  of  the  plaintiffs  title ;  which  was  not  the  case 
here :    Jackson  v.  Loomis,  4    Cowen  168 ;  Green   v.   Biddle,   8 
Wheat.  1. 

The  opinion  of  the  court  was  delivered  by 

*2391  *  GIBSON,  C.  J. — The  paper  executed  by  George  Fricker 
J  evidently  did  not  pass  the  title.  Though  containing  potent 
words  of  present  transfer,  as  well  as  a  formal  clause  of  habendum, 
it  was  obviously  intended  for  a  memorandum,  for  it  has  the  im- 
methodicalness  of  one.  By  the  name  of  a  more  formal  assignment, 
he  reserved  the  execution  of  the  conveyance  till  the  money  should 
be  paid ;  for  what  would  have  been  the  value  of  the  arrangement 
to  him,  if  the  title  had  passed  in  the  meantime  ?  The  writing  in 
Coleman  v.  Stouffer,  1  Yeates  393,  which,  with  the  exception  of 
the  habendum,  had  all  the  features  of  the  present,  was  treated  as 
an  agreement.1  Then  as  to  the  damages. 

It  is,  perhaps,  the  better  opinion,  that  by  the  English  practice, 
mesne  profits  eo  nomine,  were  never  recovered  in  ejectment,  because 
the  trespass  was  not  laid  with  a  continuando  ;  yet  as  not  only  the 
expulsion,  but  the  detainer  also,  was  usually  laid  as  a  part  of  the 

1  See  4  W.  &  S.  18  ;  7  Id.  45 ;  3  Casey  300 ;  9  Id.  249  ;  1  Wright  203 ; 
3  Id.  483  ;  12  Id.  385. 
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gravamen,  it  is  probable  that  substantial  damages  were  given  for  it, 
else  the  plaintiff,  previously  to  the  time  when  the  term  began  to  be 
recovered,  must  have  been  remediless,  since  he  could  not  acquire  a 
constructive  possession  to  found  an  action  of  trespass.  In  Penn- 
sylvania, however,  the  practice  of  assessing  damages  for  the  mesne 
profits  directly,  began  at  an  early  date — probably  before  the  seces- 
sion of  Delaware,  where  it  prevails  to  this  day.  That  it  prevailed 
with  us  pretty  generally  at  the  close  of  the  revolution,  is  shown  in 
the  opinion  prepared  by  Chief  Justice  McKean,  in  Boyd's  Lessee  v. 
Cowan,  4  Dall.  138,  notwithstanding  which,  it  seems  to  have  been 
discontinued,  in  consequence,  perhaps,  of  a  doubt  raised  in  the 
professional  mind,  by  the  sentiments  of  his  brethren,  who,  I  was 
told  by  the  late  Chief  Justice  Yeates,  were  prepared  to  overrule 
him.  As  no  judgment  was  pronounced,  the  mere  formation  of  their 
opinion  is  entitled  to  nothing  like  the  respect  which  is  due  to  actual 
adjudication  ;  and  even  its  numerical  preponderance  on  the  particu- 
lar occasion,  is  compensated  by  the  antagonist  opinion  said  to  have 
been  held  by  their  predecessors.  As  far,  then,  as  the  extra-judicial 
opinion  of  the  bench  has  come  to  us,  it  is  in  favor  of  what  I  take  to 
be  the  ancient  practice,  which,  to  say  the  least,  is  not  discounte- 
nanced by  any  thing  that  fell  from  Mr.  Justice  Duncan,  in  Osbourn 
v.  Osbourn,  15  S.  &  R.  56.  The  introduction  of  the  new  practice 
is  entitled  to  the  less  weight,  because,  as  there  were  few  ejectments 
for  cultivated  land  there  was  little  to  turn  the  attention  of  the  bar 
to  the  old  one.  Had  the  objections  to  it  been  examined,  they  would 
have  been  found  to  rest  on  nothing  more  solid  than  the  form  which 
the  action  had  received  from  the  plastic  hand  of  the  courts,  whose 
power  over  it.  for  purposes  of  convenience,  might  have  been  still 
more  efficiently  exerted.  Whatever  force  there  may  have  formerly 
been  in  the  assertion,  that  only  nominal  damages  can  be  recovered 
of  a  nominal  defendant,  it  is  sufficient  for  the  present  to  say,  that 
our  statutory  ejectment  is  an  actual  proceeding  betwixt  actual 
parties.  Besides,  *substantial  damages  for  mesne  profits  r*940 
might  as  well  be  given  against  a  nominal  defendant,  as  sub-  *- 
stantial  damages  for  the  ouster,  which,  it  is  agreed,  are  recoverable 
by  the  English  practice.  But  then  they  are  recoverable  only  as 
for  a  trespass  laid  with  a  continuando,  which  the  tort,  in  an  eject- 
ment, is  not.  This  is  the  only  thing  which  presents  the  show  of 
an  obstacle.  It  might,  however,  have  readily  been  removed  by 
those  who  first  adapted  the  machinery  of  the  action  to  purposes  of 
practical  usefulness,  but  who  seem  not  to  have  been  sufficiently 
alive  to  the  vexation  and  expense  of  consecutive  actions,  whose  aim 
had  been  as  well  attained  by  one  :  much  more  readily  may  it  be 
removed  by  us  who  have  power  by  statute  to  devise  new  writs  and 
forms  of  practice.  Now  we  should  be  over-nice  did  we  make  the 
want  of  a  continuando  in  our  writ  the  ground  of  a  limited  practice 
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under  it,  when,  though  nominal  damages  are  constantly  assessed  to 
carry  costs,  the  statute  has  struck  every  thing  like  tort  or  trespass 
out  of  it.  We  pay  little  respect  to  congruity  of  form  in  an  action 
to  which,  though  charging  nothing  but  actual  possession  of  the 
plaintifTs  land,  the  plea  is  directed  to  be  not  guilty — especially  as 
a  notice  or  a  suggestion  would  sufficiently  apprise  the  defendant  of 
the  matter  to  be  answered.  It  would  be  idle  to  be  restrained  by 
want  of  form  in  an  action  which  has  no  form  ;  or  to  be  guided  in  prac- 
tice by  forms  which  have  been  abolished.  Tolerating,  as  we  do,  a 
recovery  of  at  least  nominal  damages  for  a  supposititious  ouster  not 
even  alleged  in  the  writ,  our  endurance  will  not  be  much  more 
severely  tasked  by  sanctioning  a  recovery  of  mesne  profits  without 
an  allegation  of  a  trespass  with  a  continuando.  The  usefulness  of 
such  a  practice  is  found  in  our  sister  states  to  outweigh  its  incon- 
sistency even  with  common-law  forms  ;  and  its  justice  is  shown  by 
the  statute  of  limitations,  which,  as  it  is  generally  asserted,  and  as 
it  has  been  ruled  in  Hare  v.  Fury,  3  Yeates  13,  by  the  judges  of 
this  court  at  Nisi  Prius,  bars  a  recovery  in  trespass  for  all  but  the 
last  six  years.  Now  I  do  not  say  positively  that  the  law  is  thus 
settled ;  but  notwithstanding  the  decision  in  Murphy  v.  Guion,  1 
Carolina  Law  Repository  94,  that  the  statute  begins  to  run  only 
when  possession  is  taken  under  a  recovery  in  ejectment,  all  the  text 
writers  follow  the  dictum  in  Buller's  Nisi  Prius,  that  it  runs  from 
the  several  parts  of  the  trespass.  It  seems  to  have  been  conceded 
in  the  case  quoted,  that  an  entry  without  process  would  give  a 
retrospective  possession  sufficient  for  the  purposes  of  trespass  :  but 
in  that  aspect  the  main  conclusion  arrived  at  would  be  inconsequent, 
for  the  plea  of  actio  non  would  be  maintained  by  showing  that  the 
cause  of  action  had  not  accrued  for  the  first  time  within  the  period 
immediately  preceding  the  writ.  Contrary  to  the  admission  in  the 
quoted  case,  however,  it  seems  to  be  settled  that  trespass  for  mesne 
profits  lies  not  before  entry  by  judgment — at  least  it  is  so  asserted 
by  Lord  Hardwicke  in  Norton  v.  Fricker,  1  Atk.  252.  If  then,  a 
*94.11  pla'n^nC  wno  nas  Deen  l°ng  *baffled  may  not  maintain  an 
-"  action  for  mesne  profits  before  he  has  recovered  the  posses- 
sion, and  if  he  can  then  have  damages  for  no  more  than  the  last  six 
years,  it  is  evident  that  there  is  a  defect  in  the  process  of  the  law 
which  calls  for  amendment.  Could  he  even  have  trespass  on  an 
actual  entry  pending  his  ejectment,  it  would  be  oppressive  to 
burthen  him  with  successive  actions  to  cover  intermediate  periods 
which  might  else  be  excluded  from  recovery  by  the  statute — to  say 
nothing  of  the  repugnance  there  might  be  betwixt  success  on  these 
and  subsequent  defeat  in  the  struggle  for  the  possession. 

In  our  statutory  ejectment,  therefore,  the  plaintiff  must  be 
allowed  to  go  for  the  possession  and  the  profits  together ;  and  the 
remaining  inquiry  regards  the  time  for  which  he  shall  be  permitted 
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to  recover.  In  Starr  v.  Pease,  8  Conn.  541,  the  Supreme  Court 
of  that  state  bounded  it  by  the  exit  of  the  writ ;  but  as  the  accre- 
tion of  subsequent  profits  might  still  require  a  supplemental  action, 
and  as  a  part  even  of  these  might  be  barred  pending  the  ejectment, 
the  rule  of  that  court  might  not  answer  all  the  purposes  of  justice. 
Departing  from  the  English  practice  in  a  single  particular  it  would 
be  idle  to  stop  short  of  full  relief;  and  we  are  bound  to  allow  pro- 
fits to  be  recovered  for  the  whole  time  which  has  preceded  the 
verdict.  Nor  is  there  any  lack  of  analogy  for  it.  By  the  statute 
of  Merton,  a  widow  is  entitled  to  damages  for  detention  of  dower, 
from  the  death  till  the  judgment;  yet  damages  are  always  given 
by  an  inquest  on  a  judgment  of  seisin  by  default  till  the  taking  of 
the  inquisition.  Even  interest  on  a  penalty  or  promissory  note  is 
given  as  damages  for  the  detention  of  the  debt  till  the  time  of  the 
verdict ;  and  thus  we  see,  that  though  no  part  of  the  cause  of 
action  must  appear  in  the  pleadings  to  have  arisen  after  the  incep- 
tion of  the  suit,  the  principle  does  not  prevent  the  recovery  of  an 
accessory  which  has  accrued  subsequently :  consequently  the  dam- 
ages here  were  well  assessed. 

Rule  discharged. 
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Cited  by  the  Court  below,  10  Wright  17. 

Cited  by  the  Court,  3  Barr  96  ;  and  commented  on,  2  W.  &  S.  28. 

Brought  before  the  Court  again,  6  Whart.  391. 

||  Followed  as  to  mesne  profits  being  recoverable  in  the  ejectment  suit : 
Carman  v.  Beam,  7  Norris  322,  s.  c.  7  W.  N.  C.  455.  Notice  in  time  suffi- 
cient for  preparation  to  combat  the  claim  must  be  given :  Cook  v.  Nicholas, 
2  W.  &  S.  28.  In  actions  for  "  damages  or  mesne  profits,''  the  plaintiff 
giving  fifteen  days'  notice  before  trial  can  recover  to  the  date  of  trial  damages 
not  barred  by  the  Statute  of  Limitations :  Act  2d  May  1876,  P.  L.  95. 

In  trespass  for  mesne  profits  the  statute  pleaded  bars  recovery  for  more 
than  six  years  preceding  action  brought:  Hill  v.  Myers,  10  Wright  15  ;  and 
semble  no  more  than  six  years'  profits  can  be  recovered  if  sought  in  the  eject- 
ment suit:  Lynch  o.  Cox,  11  Harris  265  ;  but  see  remarks  by  Gibson,  C.  J., 
in  the  principal  case,  and  of  Fisher,  P.  J.,  in  Hill  v.  Myers,  supra;  possibly 
successive  entries  and  actions  of  trespass  every  six  years  are  a  remedy  to  pre- 
vent such  bar :  Id.  ;  for  although  possession  is  necessary  to  support  trespass 
for  mesne  profits  :  Caldwell  v.  Walters,  10  Harris  378  ;  semble,  an  entry  mav 
give  such  possession  ;  Id.  Reid  v.  Stanley,  6  W.  &  S.  369. 

The  Act  llth  June  1879,  P.  L.  125,  provides  that  the  plaintiff  in  ejectment 
may,  "  as  well  before  as  after  "  its  termination,  bring  an  action  for  mesne 
profits  "  against  any  person  or  persons,  predecessor  or  predecessors  in  title 
of  the  "  ejectment-defendant.  Such  mesne  profit  action  shall  not  be  tried  till 
the  possession  of  the  real  estate  is  recovered  b^  the  plaintiff.  |j 
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Kodinan  against  Hutchinson. 

IN   ERROR. 

1.  The  District  Court  for  the  City  and  County  of  Philadelphia  has  juris- 
diction whenever  the  sum  actually  demanded  by  the  plaintiff,  whether  in 
contract  or  tort,  exceeds  one  hundred  dollars. 

2.  The  plaintiff,  in  an  action  in  the  District  Court,  declared  indebitatus 
assumpsit  for  work  and  labor,  goods  sold,  &c.,  alleging  in  every  count  that 
the  defendant  was  indebted  in  $600,  and  laying  his  damages  at  $1000.     On 
the  trial,  the  defendant  offered  evidence  to  contradict  the  plaintiff's  testimony, 
and  in  denial  of  its  legal  effect ;  but  no  set-off  or  other  matter  of  confession 
and  avoidance  was  offered.     The  jury  found  a  verdict  for  the  plaintiff  for 
$37.53  ;  having  found  against  the  plaintiff  on  most  of  the  items  of  his  claim. 
The  District  Court  entered  judgment  for  the  plaintiff  with  costs,  which  the 
Supreme  Court  affirmed. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  appeared  that  Margaret  Hutchinson  brought  an 
action  on  the  case  in  that  court  to  June  term  1830,  against  William 
R.  Rodman. 

The  plaintiff  declared  in  indebitatus  assumpsit  for  work  and  labor 
done  and  materials  furnished,  for  goods  sold  and  delivered,  and 
money  had  and  received,  and  on  an  account  stated ;  alleging  in 
every  count  that  the  defendant  was  indebted  to  her  in  the  sum  of 
$600,  and  laying  the  damages  at  $1000.  The  defendant  pleaded 
non-assumpsit  and  payment,  &c. 

On  the  trial  before  Jones,  J.,  in  February  1837,  the  plaintiff  (in 
order  to  avoid  the  effect  of  an  error  in  his  bill  of  particulars)  filed, 
by  leave  of  the  judge,  a  count  for  particular  goods  sold  and  deliv- 
ered. The  plaintiff's  counsel  in  opening  her  case  claimed  twenty- 
four  items,  amounting  together  to  $419.05,  exclusive  of  interest ; 
and  when  the  evidence  was  closed  claimed  to  have  sustained  her 
demand  to  the  extent  of  $354.11,  amounting  with  interest  to 
$519.57.  The  defendant  neither  offered  nor  relied  on  any  set-off, 
or  other  matter  of  confession  and  avoidance. 

His  *evidence  and  defence  were  confined  exclusively  to  a 
contradiction  of  the  plaintiff's  testimony,  and  a  denial  of  its 
legal  effect  as  contended  for  in  her  favor.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  thirty-seven  dollars  and  fifty-three  cents, 
having  found  against  her  on  most  of  the  items  of  her  claim.  The 
judge  before  whom  the  cause  was  tried  permitted  the  verdict  to  be 
entered,  reserving  the  question  of  jurisdiction.  The  defendant 
moved  that  judgment  on  the  verdict  be  arrested  and  judgment 
entered  for  the  defendant,  and  that  the  court  would  take  order  on 
the  question  of  costs,  and  generally  on  the  point  of  jurisdiction 
reserved. 
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The  court  below  rendered  judgment  as  follows  : 

"  It  appearing  that  the  claim  of  the  plaintiff  under  her  declara- 
tion had  not  been  reduced  by  any  set-off  or  other  matter  of  confes- 
sion and  avoidance,  and  that  no  such  matter  of  set-off,  or  of 
confession  and  avoidance,  had  been  urged  or  offered  on  the  part 
of  the  defendant  at  the  trial,  but  that  the  plaintiff's  claim  as  made 
before  the  jury  on  the  trial  had  been  made  in  good  faith,  and  for  a 
sum  of  money  exceeding  one  hundred  dollars  it  is  considered  that 
the  plaintiff  have  judgment  for  the  amount  of  the  verdict  with  full 
costs." 

The  costs  amounted  to  about  two  hundred  and  thirty  dollars, 
of  which  upwards  of  one  hundred  and  ninety  dollars  was  witness 
money. 

The  defendant  took  a  writ  of  error,  and  on  the  return  of  the 
record  filed  the  following  specification. 

1.  The  court  below  had  no  jurisdiction. 

2.  As  the  demand  on  which  the  plaintiff  obtained  a  verdict  was 
for  less  than  an  hundred  dollars,  the  court  below  ought  not  to  have 
entered  judgment  on  the  verdict. 

3.  The  court  below  ought  to  have  arrested  the  judgment. 

4.  The  court  below  ought  not  to  have  entered  judgment  for  costs. 

5.  The  court  below  ought  not  to  have  entered  judgment  for  full 
costs. 

6.  The  court  below  ought  to   have  entered  judgment  for  the 
defendant  below. 

Mr.  Cadwalader  (with  whom  was  Mr.  Mallery],  for  the  plain- 
tiff in  error. 

The  plaintiff  was  certainly  not  entitled  to  costs  in  respect  to  that 
part  of  her  claim  in  which  she  was  defeated.  Nor  can  she  recover 


*them  as  to  that  part  in  which  she  succeeded,  because  the 


[*244 


cause  of  action  was  ex  contractu,  and  the  amount  recovered 
was  below  one  hundred  dollars.  Suppose  a  plaintiff  to  sue  for 
breach  of  promise  of  marriage,  with  a  count  for  goods  sold  of  the 
value  of  one  cent,  and  the  verdict  to  be  against  her  for  all  but  the 
goods  sold  ;  could  she  recover  costs  ?  The  District  Court  was  estab- 
lished by  the  act  of  the  30th  of  March  1811,  the  first  section  of 
which  provided  that  the  court  "  shall  have  no  jurisdiction  either 
originally  or  on  appeal,  except  where  the  sum  in  controversy  shall 
exceed  one  hundred  dollars."  A  new  and  special  jurisdiction  was 
created  by  this  act ;  in  which  respect  the  District  Court  differs  from 
this,  which  has  always  had  jurisdiction.  In  Cooper  v.  Coates,  1 
Dall.  308,  the  defendant  had  given  a  bond  for  six  hundred  pounds, 
which  had  been  reduced  by  payments  before  judgment  entered,  to 
ten  pounds,  and  it  was  held  that  the  plaintiff  was  not  entitled  to 
costs.  Bunner  v.  Neil,  1  Dall.  457 ;  Silvius  v.  Smith,  3  Yeates 
4  WHARTON — 16 
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583 ;  Stewart  v.  Mitchell,  13  S.  &  R.  287  ;  Wilson  v.  Daniel,  3 
Call.  401  ;  Grant  v.  McKee,  1  Peters's  S.  C.  Rep.  248 ;  Gordon 
v.  Ogden,  3  Peters  34 ;  Smith  v.  Honey,  Id.  469 ;  Roup  v.  Bru- 
backer,  1  Rawle  304,  310.  In  Ancora  v.  Burns,  5  Binn.  522,  it 
is  said  that  in  actions  sounding  merely  in  tort,  the  damages  laid  in 
the  declaration  furnished  the  only  standard  of  jurisdiction.  That 
case  furnishes  no  support  for  the  decision  of  the  court  below  in 
actions  arising  ex  contractu.  The  dictum  of  Judge  Duncan  in 
Kline  v.  Wood,  9  S.  &  R.  301,  that  where  the  declaration  states  a 
cause  of  action  founded  on  a  contract,  where  the  subject-matter 
exceeds  one  hundred  dollars,  and  the  District  Court  gives  judg- 
ment, the  jurisdiction  is  to  be  sustained  though  the  recovery  is  for 
less  than  one  hundred  dollars,  is  not  supported  by  the  authorities. 
Whether  a  claim  was  made  in  good  faith,  as  the  court  below 
expressed  it,  it  would  be  difficult  to  ascertain.  A  very  uncertain 
standard  would  be  taken  if  this  were  the  criterion. 

The  court  declined  hearing  Mr.  If.  Hubbell  and  Mr.  Randall, 
who  were  to  argue  in  support  of  the  judgment  below. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Though  six  errors  have  been  assigned,  yet  two 
questions  only  are  presented  by  them.  First,  Had  the  court  below 
jurisdiction  of  the  cause  ?  And  secondly,  If  it  had,  ought  the 
judgment  rendered  by  it,  on  the  verdict  of  the  plaintiff  below,  to 
have  been  without  costs  ?  In  order  that  these  questions  may  be 
correctly  answered,  we  must  refer  to  the  act  of  assembly  passed  the 
30th  of  March  1811  (5  Smith's  L.  123),  entitled  "An  act  to  pro- 
vide for  the  erection  of  an  additional  court  within  the  city  and 
county  of  Philadelphia."  Under  the  authority  of  this  act,  the 
*04.rn  court  below,  in  *which  this  action  was  instituted  and  deter- 
'  -•  mined,  was  created  and  organized.  Its  powers  and  jurisdic- 
tion are  defined  and  limited  thereby,  which,  when  properly  scanned 
and  construed,  will  determine  the  questions  raised  here.  By  the 
first  section  of  the  act  it  is  enacted,  "  That  there  shall  be  a  court 
of  record  established  in  and  for  the  city  and  county  of  Philadelphia, 
by  the  name  and  style  of  '  The  District  Court  for  the  City  and 
County  of  Philadelphia,'  which  shall  consist  of  a  president  and  two 
associate  judges,  any  two  of  whom,  in  case  of  the  absence  or  ina- 
bility of  the  other,  shall  have  power  to  try,  hear  and  determine  all 
civil  pleas  and  actions,  real,  personal  and  mixed  ;  and  for  the  trial 
of  such  pleas  and  actions  shall  have  and  exercise  the  same  powers, 
authorities,  and  jurisdiction,  as  are  now  vested  by  law  in  the  Court 
of  Common  Pleas  for  the  City  and  County  of  Philadelphia:  Pro- 
vided, That  the  said  court  shall  have  no  jurisdiction,  either  origin- 
ally or  on  appeal,  except  where  the  sum  in  controversy  shall  exceed 
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one  hundred  dollars."    By  the  second  section  it  was  further  enacted, 
that  from  and  after  the  first  Monday  of  June  then  next  following, 
"  all  suits  and  causes  depending  in  the  Court  of  Common  Pleas  of 
the  city  and  county  of  Philadelphia,  where  the  sum  in  controversy 
exceed  one  hundred  dollars,  should  be  transferred  to  the  said  Dis- 
trict Court,  there  to  be  tried  and  determined ;  and  the  original 
jurisdiction  of  the  said  Court  of  Common  Pleas  of  the  City  and 
County  of  Philadelphia,  in  all  civil  actions,  where  the  sum  in  con- 
troversy exceeded  one  hundred  dollars,  should  thenceforth  cease  and 
determine."     It  will  be  observed  that,  by  the  enacting  part  of  the 
first  section  of  the  act,  general  jurisdiction  is  given  over  all  civil 
actions,  whether  real,  personal  or  mixed ;  and  that  it  is  by  the  pro- 
viso thereto,  that  any  restriction  or  qualification  is  annexed.     The 
District  Court  therefore  may  be  considered  a  court  of  general  juris- 
diction ;  and  it  will  lie  on  the  party  who  claims  to  be  exempted 
from  it,  to  show  it.     It  is  clear  here  that  the  cause  of  action  in  this 
case,  is  embraced  by  the  enacting  part  of  the  act,  and  that  accord- 
ing to  the  plain  and  obvious  meaning  of  it,  the  court  had  jurisdic- 
tion over  the  cause.     Then  what  is  there  upon  the  record,  going  to 
show  that  under  the  terms  of  the  proviso,  the  court  were  not  author- 
ized to  take  cognisance  of  it  ?     Does  it  appear  that  the  sum  in 
controversy  did  not  exceed  one  hundred  dollars  ?    For  this,  accord- 
ing to  the  terms  of  the  proviso,  is  made  the  criterion  of  jurisdiction. 
The  record  shows  that  the  sum  demanded  by  the  plaintiff  below, 
exceeded  one  hundred   dollars  greatly.     But  it  is  said  the  sum 
demanded  by  the  plaintiff  cannot  be  the  sum  in  controversy,  within 
the  true  meaning  of  the  act ;  for  that  would  put  it  in  the  power  of 
the  plaintiff,  when  bis  demand,  even  in  his  own  opinion,  did  not 
exceed  one  hundred  dollars,  and  where  he  had  not  the  slightest 
color  of  ground  to  claim  more,  to  bring  his  suit,  at  his  election, 
either  before  an  alderman  or  justice  of  the  peace,  or  in  the  District 
*Court  of  the  City  and  County  of  Philadelphia  ;  and  this,    r*c>Aft 
it  is  contended,  would  be  in  opposition  to  the  spirit  and   •- 
design  of  the  act,  if  not  to  the  letter  of  it ;  which,  among  other 
things,  was  intended  to  prevent  plaintiffs  from  dragging  defendants 
into  court  to  answer  in  cases  over  which  jurisdiction  was  given  to 
aldermen  and  justices  of  the  peace.     This  argument  is  not  without 
plausibility.     But  this  construction  would  not  seem  to  comport  with 
either  the  commonly  received  or  legal  meaning  of  the  phrase  "  sum 
in  controversy."     The  amount  claimed   by  the  plaintiff  is,  as  I 
apprehend,  almost  universally  considered  and  understood,  to  be  "  the 
sum  in  controversy"  when  denied   by  the  defendant :  and  never 
the  sum  found  due  by  the  jury,  as  has  been  alleged  here  by  the 
counsel  for  the  plaintiff  in  errror.     Suppose  the   verdict  of  the 
jury  to  be  given   generally   for  the   defendant,  can  it   be    said 
with  propriety  or  truth,  that  there  was  no   sum  at  all  in  contro- 
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versy,  though  the  sum  demanded  exceeded  one  hundred  dollars, 
and  the  evidence  adduced  on  both  sides  when,  all  taken  together 
was  such  as  to  make  the  claim  of  the  plaintiff  one  of  doubtful 
cast,  to  say  the  most  against  it  that  could  be  said.  Or  suppose 
the  action  to  be  an  ejectment  brought  in  the  court  below  for 
a  lot  of  ground,  admitted  by  all  to  be  worth  one  thousand  dol- 
lars, but  upon  trial  a  verdict  is  given  for  the  defendant,  could  it  be 
said  that  the  lot  was  not  in  controversy  ?  surely  not.  Or  suppose 
the  action  to  be  debt,  founded  upon  an  obligation  given  by  the 
defendant  to  the  plaintiff  for  the  payment  of  one  thousand  dollars, 
and  upon  the  trial  a  verdict  is  given  by  the  jury  for  the  defendant ; 
shall  it  be  said  that  there  was  no  sum  in  controversy,  or  that  the 
sum  in  controversy  in  such  case  did  not  exceed  one  hundred  dol- 
lars; that,  therefore,  the  court  had  no  jurisdiction;  and,  that, 
having  no  jurisdiction,  they  would  have  of  course  no  authority  to 
render  a  judgment  upon  the  verdict,  but  be  compelled  to  arrest  it ; 
so  that  the  defendant  would  have  to  go  out  of  court  without  his 
costs,  subject  to  be  vexed  and  harassed  with  another  action  in  a 
court  having  jurisdiction  of  the  matter.  This  court  then  would 
seem  to  be  the  only  one  that  the  plaintiff  could  resort  to  in  such 
case,  where  the  defendant  was  not  to  be  found  without  the  city  and 
county  of  Philadelphia,  because  by  the  act  already  recited  in  part 
we  have  seen  that  the  original  jurisdiction  of  the  Court  of  Common 
Pleas  of  the  City  and  County  of  Philadelphia  in  all  civil  actions, 
where  the  sum  in  controversy  exceeds  one  hundred  dollars,  is  taken 
away.  Nor  can  the  plaintiff  in  such  case,  should  he  desire  it,  sue 
before  an  alderman  or  justice  of  the  peace  because  he  claims  a 
thousand  dollars,  a  sum  greatly  beyond  their  jurisdiction.  The 
defendant  then,  after  having  beaten  the  plaintiff  out  fairly  in  the 
District  Court,  is  dragged  into  this  court  to  answer  a  second  time 
to  the  same  demand.  It  is  therefore  easy  to  perceive  that  the  con- 
struction contended  for  by  the  counsel  for  the  plaintiff  in  error, 
*947~|  *would  be  attended  with  great  practical  inconvenience,  to 
-'  say  the  least  of  it.  We  are  therefore  of  opinion  that  the 
sum  actually  demanded  by  the  plaintiff  in  the  court  below  of  the 
defendant  must  be  taken  to  be  the  sum  in  controversy,  according 
to  the  true  meaning  of  the  act,  and  regarded  as  the  test  of  jurisdic- 
tion. But  even  should  it  be  deemed  advisable  to  prevent  plaintiffs 
from  suing  in  the  District  Court,  by  demanding  a  sum  exceeding 
one  hundred  dollars,  merely  for  the  purpose  of  giving  the  court 
jurisdiction,  where  it  shall  appear  plainly  from  circumstances,  that 
they  must  be  conscious  themselves  that  their  claims  do  not  exceed 
that  sum,  such  preventive  power  perhaps  could  be  exercised  with 
more  advantage,  so  as  to  promote  the  ends  of  justice  by  the  Dis- 
trict Court  itself.  Upon  the  whole,  we  are  satisfied  that  the 
District  Court  had  jurisdiction  of  the  cause  ;  and  unless  they  had  set 
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the  verdict  aside,  with  a  view  for  some  good  reason  to  give  the  parties 
a  second  trial,  it  was  their  duty  to  render  a  judgment  upon  the 
verdict. 

We  come  now  to  the  second  question,  were  they  right  in  giving 
the  plaintiff  below  a  judgment  for  costs  as  well  as  the  amount  of 
the  damages  assessed  by  the  jury  ?  There  does  not  appear  to  be 
anything  in  the  act  of  1811  referred  to  above  which  restrains  the 
court  from  giving  the  plaintiff  a  judgment  for  full  costs,  in  any 
case  upon  a  verdict  in  his  favor.  But  it  is  alleged  that  the  Dis- 
trict Court  is,  at  most,  but  a  substitute  for  the  Court  of  Common 
Pleas  of  the  City  and  County  of  Philadelphia,  the  judges  of  which, 
on  account  of  the  great  accumulation  of  business  had  become  unable 
to  perform  it  speedily,  together  with  the  increased  business  also, 
that  developed  upon  them  as  an  Orphans'  Court  and  Court  of 
Quarter  Sessions  of  the  Peace.  That  such  accumulation  of  busi- 
ness furnished  the  occasion  for  the  establishment  of  the  District 
Court  cannot  be  denied,  because  the  preamble  of  the  act  under 
which  it  was  enacted  shows  that  it  was  so.  From  this  it  is  argued 
that  as  the  original  jurisdiction  of  the  Common  Pleas  in  all  civil 
actions,  whether  real,  personal  or  mixed,  was  transferred  to  the 
District  Court,  and  for  the  trial  thereof,  the  "  same  powers,  authori- 
ties and  jurisdictions,"  as  were  then  vested  by  law  in  the  Common 
Pleas,  were  given  to  the  District  Court,  it  must  be  taken  that  these 
"  powers,  authorities  and  jurisdiction,"  are  to  be  exercised  by  the 
District  Court  in  the  same  manner  and  form  as  required  of  the 
Common  Pleas,  and  subject  to  the  like  restrictions  and  regulations 
as  imposed  upon  that  court.  And  As  the  plaintiff  below,  providing 
the  jurisdiction  and  authority  of  the  Court  of  Common  Pleas  of  the 
City  and  County  of  Philadelphia  had  remained,  and  she  had  brought 
her  suit  there,  as  she  has  done  in  the  District  Court  with  the  same 
result  attending  it,  as  to  the  amount  of  the  verdict,  would  not  have 
claimed  a  judgment  for  costs,  having  made  no  oath  or  affirmation 
before  obtaining  the  original  writ,  as  directed  by  the  26th  section 
of  the  act  of  the  20th  March  1810,  giving  *justices  of  the  r*ojQ 
peace  and  aldermen  of  the  city  of  Philadelphia,  jurisdiction,  * 
"  of  all  causes  of  action  arising  from  contract  either  expressed  or 
implied,  in  all  cases  where  the  sum  demanded  is  not  above  one 
hundred  dollars,  except  in  cases  of  real  contract  where  the  title  to 
lands  or  tenements  may  come  in  question,  or  actions  upon  promise 
of  marriage,"  so  neither  was  she  entitled  to  recover  her  costs  in 
the  court  below.  The  purport  of  the  oath  or  affirmation  which  is 
required  by  this  section  to  be  made  before  obtaining  the  original 
writ,  and  to  be  filed  in  the  prothonotary' 8  office  of  the  county  whence 
the  writ  shall  be  sued  out,  is  that  the  party  making  it  truly  believes 
the  debt  due  or  the  damages  sustained,  exceeds  the  sum  of  one  hun- 
dred dollars.  By  this  section  it  is  further  enacted,  that  if  a  plain- 
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tiff  omitting  to  have  such  affidavit  or  affirmation  made  and  filed  as 
stated,  shall  obtain  a  verdict  or  judgment,  which  without  costs  of 
suit,  shall  not  amount  to  more  than  one  hundred  dollars  he  shall 
not  recover  costs.  This  course  of  reasoning  is  certainly  not  with- 
out considerable  force ;  and  if  it  were,  as  the  counsel  for  the  plain- 
tiff in  error  has  further  contended,  that  the  act  of  1810,  giving  to 
aldermen  and  justices  of  the  peace  jurisdiction,  and  the  act  of  the 
following  year  establishing  the  District  Court  for  the  City  and 
County  of  Philadelphia,  were  acts  in  pari  materia,  and  therefore  to 
be  construed  as  parts  of  the  same  act,  the  conclusion  to  which  he 
asks  the  court  to  come  would  be,  perhaps,  almost  irresistible.  But 
we  do  not  see  that  such  connection  necessarily  exists  between  the 
two  acts,  as  to  require  them  to  be  considered  as  one  or  parts  of  the 
same  act:  the  latter  has  no  express  reference  whatever  to  the  for- 
mer ;  nor  for  the  purpose  of  carrying  into  effect  anything  that  is 
thereby  directed  or  required,  does  any  reference  seem  to  arise  by 
implication.  It  is  true  there  is  a  reference  to  the  Court  of  Common 
Pleas  of  the  City  and  County  of  Philadelphia,  and  to  the  powers, 
authorities  and  jurisdictions  with  which  it  was  invested  ;  and  a 
transfer  or  grant  of  the  same  powers,  authorities  and  jurisdiction 
to  the  District  Court  in  the  cases  therein  specified  ;  but  then  it  is 
without  any  qualification  or  restriction  other  than  the  one  already 
noticed  in  the  proviso  to  the  first  section  of  the  act.  And  although 
the  Court  of  Common  Pleas  of  the  City  and  County  of  Philadelphia 
was  embraced  by  the  26th  section  of  the  act  of  1810,  and  would 
have  been  bound  and  governed  by  it,  had  its  jurisdiction  over  this 
case  remained  with  it,  and  the  suit  been  brought  and  tried  there, 
yet  as  there  is  no  direct  reference  to  this  section  of  the  act  of  1810  ; 
nor,  indeed  to  any  part  of  the  act  by  the  legislature  in  the  act  of 
1811,  establishing  the  District  Court :  and  as  the  act  of  1810  in 
its  provisions  does  interpose  or  throw  some  difficulties  in  the  way 
of  the  parties  obtaining  a  trial  by  jury  as  provided  by  the  constitu- 
tion, which  declares  that  "  trial  by  jury  shall  be  as  heretofore,  and 
the  right  thereof  remain  inviolate,"  we  are  inclined  to  think  that 
*2491  un(^er  *tnis  v^ew  °f  tne  question  and  the  acts  of  the  assem- 
J  bly,  the  legislature  did  not  intend  to.  impose  any  restriction 
such  as  is  contained  in  the  26th  section  of  the  act  of  1810,  upon 
plaintiffs  obtaining  verdict  for  a  sum  not  exceeding  one  hundred 
dollars.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  10  Watts  299;  4  W.  &  S.  311  ;  6  Harris  78. 
Cited  by  the  Court,  2  Casey  283. 
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Eice  against  Morris. 

IN    ERROR. 

In  an  action  brought  in  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, by  the  payee  of  a  note  for  $136  against  the  maker,  the  latter  filed 
an  affidavit  of  defence,  setting  forth  that  at  the  time  the  note  was  given  an 
agreement  was  made  between  them,  that  if  the  defendant  should  within  two 
weeks  pay  him  the  sum  of  $1 10,  the  note  should  be  given  up  ;  that  the  original 
note  for  which  this  was  given  was  an  accommodation  note,  for  which  the 
defendant  never  received  any  value;  and  that  he,  the  defendant,  tendered 
the  said  amount  at  the  time  appointed,  and  is  still  ready  to  pay  the  same : 
Held,  that  the  alleged  agreement  was  without  consideration,  and  that  the 
District  Court  was  right  in  entering  judgment  for  want  of  a  sufficient  affidavit 
of  defence. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Anthony  P.  Morris  brought  an  action  on  the  case  in  that  court 
to  June  term,  1837,  and  on  the  5th  of  June  1837,  filed  in  the 
prothonotary's  office  a  copy  of  the  note  on  which  the  suit  was 
brought,  and  which  was  as  follows. 

*"  Phil.,  Feb.  28,  1887. 
Dollars  136.60 

Sixty  days  after  date,  I  promise  to  pay  Anthony  P.  Morris,  or 
order,  one  hundred  and  thirty-six  dollars  60-100,  without  defalca- 
tion, for  value  received. 

MARTIN  RICE." 

The  defendant  filed  an  affidavit  of  defence  as  follows  : — 
"  Martin  Rice,  the  above-named  defendant,  being  duly  sworn, 
says,  that  at  the  time  the  said  note  upon  which  this  suit  is  founded, 
was  given  to  Anthony  P.  Morris,  in  whose  favor  it  was  drawn,  that 
an  agreement  was  made  between  the  said  Martin  Rice  and  himself, 
to  this  effect,  that  if  he  the  said  Martin,  did,  within  two  weeks 
from  its  date,  pay  him,  the  said  Anthony,  the  sum  of  one  hundred 
and  ten  dollars  for  the  said  note,  that  it  should  be  given  up  to  the 
said  Martin,  and  cancelled.  That  said  Anthony  was  moved  to 
make  said  agreement,  from  the  fact,  that  said  note,  or  rather  the 
original  note,  was  a  mere  accommodation  note  for  which  the  said 
Martin  had  never  received  any  value.  That  the  said  Martin, 
according  to  his  said  agreement,  did  tender,  at  the  time  appointed, 
the  said  sum  as  agreed  on,  to  the  said  Anthony,  who  refused  the 
game :  that  the  said  Martin  is  now  willing  to  pay  the  said  sum  of 
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money  as  thus, — twenty  dollars  book  account,  owing  him  by  the 
said  Anthony,  and  the  balance  in  cash.  That  the  said  Anthony 
held  the  said  note  when  it  became  due ;  that  deponent  for  this 
reason  claims  to  have  this  defence  to  the  claim  of  the  said  plaintiff: 
but  is  willing,  nevertheless,  to  make  good  his  said  agreement." 

The  plaintiff's  counsel  obtained  a  rule  to  show  cause  why  judg- 
ment should  not  be  entered  for  want  of  a  sufficient  affidavit  of 
defence,  which,  after  argument,  was  made  absolute :  and  judgment 
was  entered  accordingly,  on  the  7th  of  October  1837. 

The  defendant  then  removed  the  record  by  writ  of  error,  and 
filed  the  following  specification. 

"  The  court  erred  in  entering  judgment  for  the  plaintiff,  after 
the  defendant  had  sworn  to  a  substantial  defence." 

Mr.  Jack,  for  the  plaintiff  in  error,  cited  Chitty  on  Bills,  p.  81, 
ed.  1836  ;  Jones  v.  Barkley,  Doug.  684. 

Mr.  Price,  for  the  defendant  in  error,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  promise  set  forth  in  the  affidavit  of  defence 
*9^11  *^e<^  by  the  defendant  in  the  court  below,  does  not  appear 
-"  to  have  been  made  by  the  plaintiff  upon  a  consideration 
sufficient  in  law  to  support  it ;  and,  therefore,  though  made,  cannot 
be  considered  binding.  It  is  what  the  law  terms  a  nudum  pactum. 
For  aught  that  appears  in  the  affidavit,  the  amount  of  the  note  upon 
which  the  suit  is  founded,  was  justly  due  and  owing  to  the  plaintiff 
below,  by  the  defendant ;  notwithstanding,  it  may  be  as  the  latter 
has  sworn,  that  he  derived  no  benefit  from  it.  But  his  friend  did, 
to  whom  he  lent  his  name  and  his  credit,  that  he  might  obtain  the 
amount  of  it  in  money  from  the  plaintiff;  so  that  the  plaintiff 
having  been  induced  by  the  defendant  below,  upon  his  faith  and 
credit,  to  part  with  his  money,  the  latter  is  as  much  bound  in  con- 
science, equity,  and  law,  to  repay  the  former,  as  if  he  had  received 
the  money  from  the  plaintiff  himself.  It  is  not  alleged  that  the 
plaintiff  did  not  advance  the  full  amount  of  the  note  to  the  person 
for  whose  accommodation  the  defendant  below  originally  put  his 
name  on  the  paper.  In  the  absence  of  such  obligation  it  is  but  fair 
to  presume,  that  the  plaintiff  below  was  money  out  of  pocket,  when 
the  defendant  gave  the  note  in  question,  to  the  amount  of  it,  through 
the  interference  of  the  latter  for  his  friend,  who  therefore  in  justice 
had  no  right  to  claim  any  deduction;  and  having  given  his  note 
for  nothing  more  than  what  he  was  equitably  as  well  as  legally 
bound  to  pay  the  plaintiff,  the  mere  promise  of  the  latter  to  release 
him  upon  his  paying  a  less  sum,  then  or  before  the  day  mentioned. 
in  the  note  for  its  payment,  cannot  be  pleaded  in  discharge  of  the 
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note ;  it  is  but  an  accord,  at  most,  which,  without  satisfaction  can- 
not avail.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  135  ;  6  Id.  471  ;  5  Casey  181. 
See  also  5  Whart.  319  ;  2  Wright  149  ;  5  Id.  101  ;  12  Id.  479. 
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Walker  against  Geisse  and  Another. 


IN    ERROR. 


1.  A  check  upon  a  bank  is  transferable  like  a  bill  of  exchange ;  and  the 
mere  circumstance  of  its  being  dated  on  a  day  after  that  on  which  it  is  taken 
by  the  holder  is  not  sufficient,  in  an  action  [by]   him  [against]   the  [drawer] 
to  let  the  drawer  into  a  defence  of  [failure]  of  consideration  between  him  and 
the  payee.1 

2.  Nor  is  it  sufficient  to  let  the  drawer  into  such  defence  that  the  check 
was  taken  by  the  plaintiff  in  payment  of  an  antecedent  debt. 

3.  In  an  action  in  the  District  Court  for  the  city  and  county  of  Philadel- 
phia by  the  holder  of  two  checks  upon  a  bank  drawn  by  the  defendant  in 
favor  of  A.,  the  defendant  filed  an  affidavit,  setting  forth  in  substance  that  the 
checks  were  given  for  a  consideration  which  had  failed ;  that  they  were  post- 
dated ;  and  that  prior  to  the  dates  when  they  became  due,  A.  failed,  and  also 
prior  to  the  said  dates  informed  the  deponent  that  he  had  passed  the  checks 
to  the  plaintiff  for  an  antecedent  debt.     The  deponent  averred  that  the  plain- 
tiff received  the  checks  post-dated,  out  of  the  regular  and  ordinary  course  of 
trade,  and  without  such  a  consideration  as  would  entitle  him  to  recover  in 
his  own  name  as  a  bona  fide  holder  for  value.     The  affidavit  concluded  by 
averring  the  deponent's  belief,  that  he  "  can  establish  the  material  allegations 
above  obtained  upon  the  trial  of  this  cause."     Held,  that  the  District  Court 
was  right  in  giving  judgment  for  want  of  a  sufficient  affidavit  of  defence. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  in  that  court  to  March  term,  1837,  by  George  W. 
Geisse  and  Lewis  Geisse,  trading  under  the  firm  of  George  W. 
Geisse  &  Co.  against  Henry  M.  Walker. 

On  the  8th  of  April  1837,  the  plaintiffs  filed  in  the  office  of  the 
prothonotary  of  the  District  Court,  copies  of  the  checks  upon  which 
the  action  was  brought,  as  follows. 

"  No.  583.  Philadelphia,  April  6th,  1837. 

Farmers'  and  Mechanics'  Bank. 
Pay  to  Messrs.  R.  &  J.  Phillips  or  order, 
Four  thousand  nine  hundred  fourteen  dolls.  81  cts. 
$4914.81  (Signed)  HENRY  M.  WALKER. 

(Endorsed)  R.  &  J.  PHILLIPS. 

1 1|  The  words  in  brackets  are  inserted  in  this  edition  instead  of  the  words 
respectively  "  against,"  "by,"  "  holder,"  "  want,"  which  are  in  the  former 
edition.  II 
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*2531   *No-  582>  Philadelphia,  March  27,  1837. 

Farmers'  and  Mechanics'  Bank. 
Pay  to  Messrs.  R.  &  J.  Phillips  or  order, 
Four  thousand  nine  hundred  fourteen  dolls.  81  cts. 

(Signed)  HENRY  M.  WALKER." 

(Not  endorsed.) 

On  the  20th  of  May  1837,  the  following  affidavit  of  defence  was 
filed. 

Henry  M.  Walker  the  said  defendant  being  duly  sworn,  saith 
that  he  has  a  just,  and  he  believes  a  legal  defence  against  the  plain- 
tiff's demand  in  the  above  case ;  the  nature  and  character  of  which 
are  as  follows  : 

"  On  the  seventh  of  March  last  the  deponent  purchased  of  Messrs. 
R.  &  J.  Phillips  of  Philadelphia,  a  bill  of  exchange  on  Messrs. 
Lizardis  of  London,  for  3002Z.  5«.  2d.  for  which  he  gave 
Messrs.  Phillips  his  three  several  checks,  dated  March  17th,  March 
27th,  and  April  6th,  the  first  of  which  was  presented  at  bank  and  paid. 
Prior  to  the  dates  when  the  two  last  checks  became  due,  the  payees 
of  said  checks,  the  Messrs.  Phillips,  failed ;  and  on  the  24th  March, 
when  the  deponent  was  endeavoring  to  effect  an  arrangement  for 
the  ultimate  payment  of  said  bills,  the  said  Phillips  informed  the 
deponent  that  they  had,,  after  their  said  failure,  passed  the  said 
checks  to  the  plaintiff  for  an  antecedent  debt.  On  the  third  day 
of  May  following,  the  deponent  received  from  England  notice  of 
protest  for  non-acceptance  of  another  bill  for  1000Z.,  previously 
purchased  of  the  said  Phillips,  also  on  the  Messrs.  Lizardis  of 
London.  The  deponent  received  from  the  Messrs.  Phillips  the 
following  reason  for  such  non-acceptance.  During  the  winter  last 
passed,  Messrs.  Phillips  were  instructed  by  Messrs.  Lizardis  not  to 
open  any  more  special  credits  upon  them  ;  and  accordingly  the  former 
refused  to  do  so  in  certain  instances.  Being,  however,  soon  after- 
wards induced  to  infringe  said  order  in  favor  of  a  merchant  in  this 
city,  whom  they  were  anxious  to  oblige,  they  gave  him  a  paper 
•writing  in  the  nature  of  a  letter  of  credit  to  the  amount  of  15,0002. 
sterling  on  a  house  in  Rio  Janeiro,  supposed  to  be  acting  for  Lizar- 
dis, or  Phillips,  or  both.  The  principal  of  that  house  being  absent 
on  the  arrival  of  the  bearer  of  said  letter,  a  person,  recently  placed 
in  charge,  agreed  to  buy  the  said  bearer's  bill  on  Lizardis  for  said 
amount.  This  bill  was  dishonored,  and  the  Lizardis  declined 
thenceforth  to  accept  any  bills  of  Messrs.  Phillips,  in  consequence 
of  the  said  infraction  of  their  orders,  until  the  said  Phillips' 
account  was  fully  covered.  The  deponent  has  seen  the  Lizardis' 
letter  to  the  said  Phillips  to  this  effect,  and  knows  that  the  latter 
have  not  fully  covered  their  account  with  the  Lizardis  since  the 
date  of  said  letter.  The  deponent  says  that  for  the  same  reason  the 
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said  bill  for  1000Z.  was  protested  for  *non-acceptance,  and  (-4=9^4 
the  deponent  believes  that  the  other  bill,  which  forms  the  L 
consideration  of  the  said  checks  now  in  suit,  has  been  by  this  time 
similarly  dishonored,  and  he  expects  that  the  next  packet  from 
England  will  bring  him  the  protest.  The  deponent  also  has  reason 
to  apprehend  that  owing  to  the  present  widely  spread  mercantile 
distress,  all  the  parties  to  the  said  bill,  will,  at  its  maturity,  prove 
to  be  so  involved  as  to  leave  the  bill  in  his  hands  wholly  unavail- 
able. The  deponent  therefore  says,  that  the  consideration  for  the 
said  checks  now  sued  upon  by  the  said  plaintiff  has  failed,  as 
between  him  and  the  vendors  and  endorsers  of  said  bill,  the  Messrs. 
Phillips ;  and  that  as  regards  the  plaintiffs  they  stand  in  no  better 
situation  than  the  said  vendors,  they  having  received  the  checks 
post-dated,  out  of  the  regular  and  ordinary  course  of  trade,  and 
without  such  a  consideration  as  would  entitle  them  to  recover  in 
their  own  name  as  bona  fide  holders  for  value.  As  regards  the 
check  last  described  by  the  said  plaintiffs,  it  appears  by  their  own 
statement  filed,  that  though  drawn  to  order,  it  never  has  been 
endorsed  to  them  by  the  payees.  The  deponent  believes  that  he 
can  establish  the  material  allegations  above  contained  upon  the  trial 
of  this  cause." 

The  following  supplemental  affidavit  was  filed  on  the  5th  of  June 
1837. 

"  Henry  M.  Walker,  the  above  defendant  being  duly  sworn, 
says :  That  since  the  date  of  the  affidavit  already  filed  by  him  in 
the  above  action,  he  received  from  London  regular  notice  of  pro- 
test of  the  bill  of  exchange  for  3002Z.  5s.  2c?.,  for  non-acceptance  by 
Messrs.  II.  DeLizardi  &  Co.,  the  drawees,  that  the  said  bill  is  the 
same  mentioned  in  the  former  affidavit  as  being  the  consideration 
for  said  checks." 

A  rule  was  obtained  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence  ;  which  after 
argument,  was  made  absolute;  and  judgment  was  entered  accord- 
ingly. 

A  writ  of  error  was  then  taken  out  by  the  defendant ;  and  on 
the  return  of  the  record  the  following  specifications  were  filed. 

The  court  below  erred  in  rendering  judgment  for  the  plaintiff 
below. 

1st.  Because  the  instrument  of  writing  upon  which  suit  was 
brought,  was  not  such  as  entitled  the  plaintiff  to  judgment  under 
the  act  of  assembly,  for  want  of  an  affidavit  of  defence. 

2d.  Because  it  appears  by  the  affidavits  of  defence  that  the  con- 
sideration of  the  said  checks  had  failed  wholly  or  in  part :  that  the 
defendant  below  had,  at  the  time  of  the  institution  of  the  suit,  a 
fair  set-off  against  said  claim,  even  if  it  were  sustainable ;  and,  that 
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*<>rr-i   *the  plaintiff  below  having  obtained  the  checks  irregularly, 
-"  and  without  any  present  consideration,  stood  in  no  better 
condition  than  the  original  holders  of  the  said  checks. 

3d.  Because  the  affidavits  made  and  filed  by  the  defendant 
exhibited  the  nature  and  character  of  a  defence  sufficient  to  entitle 
him  to  a  trial  by  jury  under  the  said  act. 

Mr.  Haly,  for  the  plaintiff  in  error. 

The  facts  set  forth  in  the  affidavit  of  defence  show  that  there 
was  a  total  failure  of  consideration  for  these  checks,  and  that  the 
defendants  had  a  valid  and  sufficient  set-off.  The  checks  were 
dated  long  after  the  time  at  which  they  were  respectively  given, 
and  the  plaintiffs  took  them  with  knowledge  of  this  fact,  and  were 
therefore  bound  to  make  inquiry  into  the  circumstances  under 
which  they  were  given.  It  may  be  admitted  that  the  practice  of 
post-dating  checks  is  common ;  but  it  has  never  been  decided  that 
such  checks  stand  upon  the  same  footing  as  promissory  notes 
received  bona  fide  and  before  maturity,  The  circumstance  of  their 
having  been  taken  for  an  antecedent  debt,  also  places  the  plaintiff 
in  the  same  situation  as  if  they  were  the  drawees.  Mann  v.  Swan, 
14  Johns.  270;  Skilding  v.  Warren,  15  Id.  270;  Wardell  v. 
Howell,  9  Wend.  170;  Rosa  v.  Brotherson,  10  Id.  85;  Chitty  on 
Bills  533.  The  affidavit  states  the  defendant's  belief  that  he  can 
establish  the  material  allegations  upon  the  trial,  which  is  all  that 
he  could  be  expected  to  swear  to. 

Mr.  J.  R.  Ingersoll,  for  the  defendant  in  error. 

An  affidavit  of  defence  ought  to  state  facts  upon  the  knowledge 
and  responsibility  of  the  deponent.  It  will  not  do  to  say  that  he 
has  been  told  so.  The  post-dating  of  the  checks  therefore  is  of  no 
importance  in  this  case,  since  it  does  not  appear  that  the  plaintiffs 
received  them  otherwise  than  on  the  day  of  their  date.  But  if  the 
facts  were  sufficiently  alleged  they  do  not  constitute  a  sufficient 
defence.  In  Chitty  on  Bills  546  (ed.  1836)  it  is  said  to  be  now 
settled  that  these  checks  are  transferable  like  bills  of  exchange, 
and  that  the  mere  circumstance  of  taking  them  after  date  does  not 
o-pen  the  consideration.  The  question  of  the  effect  of  taking  them 
for  an  antecedent  debt  does  not  arise  here.  Brush  v.  Scribner,  11 
Conn.  388.  The  English  authorities  are  collected  in  1  Leigh's  N. 
P.  477.  The  affidavit  ought  to  state  not  only  a  pre-existing  debt, 
but  that  it  remained  in  full  life.  Non  constat  that  these  bills  have 
not  been  paid.  There  is  no  positive  allegation  to  the  contrary. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  defendant  below  in  a  suit  like  the  present, 
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is  *bound  by  the  act  of  assembly  passed  in  his  behalf  in  r*n~a 
order  to  prevent  a  judgment  being  obtained  against  him  by  "• 
the  plaintiff  for  the  amount  of  his  claim,  to  state  in  his  affidavit  or 
affirmation  of  a  defence,  if  he  makes  and  files  one,  not  merely  that 
he  has  or  believes  that  he  has  a  just  defence,  but  he  must  also  state 
the  grounds  and  nature  of  it,  so  that  the  court  may  be  enabled  to 
judge  how  far  it  will  avail  against  the  plaintiff's  demand,  if  estab- 
lished by  due  proof. 

The  plaintiff  in  error  being  the  defendant  below,  his  counsel  here 
for  the  purpose  of  overcoming  the  objection  which  he  saw  would  be 
made  to  the  sufficiency  of  the  defence  set  up  by  his  client,  against 
the  demand  of  the  plaintiffs  below,  who  claimed  to  recover  the 
amount  of  two  checks,  which  they  allege  came  into  their  hands 
bona  fide  in  the  ordinary  course  of  business,  for  a  valuable  consid- 
eration after  they  had  been  drawn  by  the  defendant  below,  upon 
the  Farmers'  and  Mechanics'  Bank  of  Philadelphia,  payable  to  R. 
&  J.  Phillips  or  order,  and  by  him  delivered  to  them,  contended — 
first,  that  the  checks  were  not  transferable  instruments  according 
to  the  law  merchant ;  nnd  secondly,  that  if  they  were,  the  plain- 
tiffs below  received  them  for  an  antecedent  debt,  owing  to  them  by 
the  payees ;  which  was  not  such  a  consideration  as  would  entitle 
them  to  be  placed  on  any  better  footing  than  the  payees ;  so  that 
in  either  case  the  failure  of  the  consideration  for  which  the  checks 
were  given  would  be  as  available  against  the  plaintiffs  below  as  the 
payees. 

As  to  the  first  position  of  the  counsel  for  the  plaintiff  in  error, 
though  it  may  have  been  thought,  at  one  time,  that  a  check  or  draft 
on  a  banker  or  a  bank  in  England,  was  not  transferable  beyond  the 
bills  of  mortality,  Grant  v.  Vaughan,  3  Burr.  1517  ;  Chitty  on 
Bills  546  ;  yet  it  has  been  well  settled  since,  that  they  are  as  much 
so  as  bills  of  exchange ;  strictly  speaking,  however,  they  are  not 
considered  due  until  payment  is  demanded ;  and  in  this  respect 
they  are  somewhat  different  from  bills  of  exchange  or  promissory 
notes  payable  on  a  particular  day.  Per  Lord  Kenyon,  in  Boehm 
v.  Stirling,  7  Term  Rep.  430 ;  Chitty  on  Bills  546.  Hence  the 
mere  circumstance  of  a  person  receiving  a  check  a  few  days  after 
its  date,  does  not  necessarily,  as  in  the  case  of  an  over-due  bill, 
subject  him  to  the  objections  which  would  have  affected  it  in  the 
hands  of  the  person  to  whom  it  was  delivered  by  the  drawer.  Roths- 
child v.  Corney,  9  B.  &  C.  388 ;  s.  c.  Dans.  &  Lloyd  Rep.  325. 
Lord  Tenterden,  in  this  last  case,  said,  "  it  cannot  be  laid  down  as 
a  matter  of  law  that  a  party  taking  a  check  after  an y  fixed  time 
from  its  date,  does  so  at  his  peril ;  and  therefore  the  mere  fact  of  a 
party  taking  them  six  days  after  they  bore  date,  from  a  person  who 
had  not  given  value  for  them,  would  not  necessarily  invalidate  his 
title.  It  is,  indeed,  a  circumstance  to  be  taken  into  consideration 
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by  a  jury,  in  determining  whether  the  party  took  the  checks  undei 
circumstances  which  ought  to  have  excited  the  suspicion  of  a  pru- 
dent man."  Chitty  on  Bills  247-8,  546. 

*2571  *But,  it  is  said,  that  the  checks  in  question  were  received 
'  by  the  plaintiffs  below  before  the  days  of  their  respective 
dates  had  arrived,  and  therefore,  even  if  it  should  be  held  that  the} 
were  transferable  at  any  time,  they  could  not  have  been  considered 
so  before  the  days  of  their  respective  dates  came  around. 

The  affidavit  of  defence,  however,  does  not  state  the  fact  of  tht 
plaintiffs'  receiving  the  checks  to  have  been  so,  but  merely  that  tht 
payees  informed  the  defendant,  that  they  had  parted  with  the  checK 
to  the  plaintiffs  before  the  day  on  which  either  bears  date.  Tht 
mere  declaration,  however,  of  the  payees,  that  the  fact  was  so,  it* 
no  evidence  that  it  is  so ;  nor  can  it  be  received  as  such.  Bu^ 
admitting  the  fact  to  be  so,  still  the  result  contended  for  by  the 
counsel  for  the  plaintiff  in  error  will  not  follow.  There  is  no  reasoi; 
for  permitting  the  drawer  of  the  checks  to  make  such  an  objection 
to  the  transferability  of  them.  They  were  not  post-dated  with  any 
such  view,  as  between  the  parties,  but  to  prevent  their  being  pre. 
sented  for  payment  before  that  day  should  come  around  on  whicl 
each  is  dated ;  so  that  the  drawer  might  in  the  meantime  make  il 
more  convenient  for  himself  to  have  funds  placed  in  the  bank  to 
meet  the  payment  of  them  when  presented.  Thia  oue^tion  wai 
decided  in  Passmore  v.  North,  13  East  516,  in  reg&rtf  to  a  bill  of 
exchange,  between  which  and  a  check  there  is  no  difference  in  thin 
respect.  The  suit  there  was  brought  by  the  endc/see  of  the  bifl 
against  the  drawer  of  it;  who  drew  it  on  the  fjtrCb  of  May  1810, 
dating  it  on  the  eleventh  of  the  same  month  :  on  the  fifth,  the  next 
day  after  it  was  drawn  and  delivered  to  the  p?.yee,  the  latter  passed 
it  to  the  plaintiff  for  a  valuable  consideration,  and  afterwards  dieJi 
on  the  same  day.  It  appeared  that  the  bill,  was  drawn  for  seventy 
pounds  more  than  the  amount  owing  by  the  drawer  to  the  payee. 
The  drawer,  therefore,  the  payee  bein^  dead  without  leaving  funds 
in  his  hands  of  sufficient  amount  to  meet  the  bill,  advised  the 
drawee  before  the  date  of  the  bill  came  around,  not  to  accept  or  pay 
it :  accordingly,  when  it  was  presented  for  that  purpose  he  refused  ; 
whereupon  the  endorsee  sued  thj  drawer;  and  it  was  held  that  he 
was  entitled  to  recover  the  whol  j  amount  of  the  bill,  notwithstand- 
ing the  objections  that  h  was  i'aken  by  the  plaintiff  before  the  day 
of  its  date  had  arrived,  and  the  want  of  sufficient  funds  belonging 
to  the  payee,  in  the  hand*  of  the  drawer,  to  discharge  the  whole 
amount  of  it. 

Then,  as  to  the  fact  of  the  checks  in  question  having  been  re- 
ceived by  the  plaintiffs  belcnv  for  an  antecedent  debt,  owing  to  them 
by  R.  &  J.  Phillips,  the  payees,  the  affidavit  of  defence  does  not 
contain  the  assertion  that  the  fact  is,  or  that  the  defendant  below 
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believes  it  to  be  so.  And  this  of  itself  is  a  sufficient  answer.  The 
defendant  below  only  alleges  in  his  affidavit  that  R.  &  J.  Phillips 
told  him  so ;  and  he  concludes  his  affidavit  by  saying,  "  the  depo- 
nent believes  that  he  can  establish  the  material  allegations  above 
contained,  upon  *the  trial  of  this  cause."  Now,  suppose 
he  can  establish  that  R.  &  J.  Phillips  told  him  so ;  he 
would  not  be  permitted  to  make  such  proof,  because  it  would  be  no 
evidence  of  the  fact  against  the  plaintiffs  below,  that  they  received 
the  checks  upon  any  such  consideration.  Neither  can  it  be  con- 
sidered one  of  the  "material  allegations"  which  the  defendant 
speaks  of  in  the  conclusion  of  his  affidavit ;  for  it  is  wholly  im- 
material, and  therefore  would  not  have  been  even  provable  on  the 
issue,  in  case  one  had  been  joined. 

But  if  the  facts  were  so,  that  the  plaintiffs  below  received  the 
checks  from  R.  &  J.  Phillips,  in  payment  and  discharge  of  an  ante- 
cedent debt,  as  the  language  of  the  affidavit  would  rather  seem  to 
import,  though  as  to  that  it  may  be  thought  by  some  doubtful, 
which  would  render  it  deficient,  it  would  be  a  sufficient  considera- 
tion to  entitle  the  plaintiffs  below  to  recover  the  amount  of  the 
checks.  If  however  the  checks  were  only  taken  by  the  plaintiffs 
as  a  collateral  security  for  the  payment  of  an  antecedent  debt,  it 
will  be  otherwise;  because  it  could  not  be  said  that  they  had 
parted  with  any  thing,  or  surrendered  any  right  in  consideration 
of  their  having  received  the  checks.1  This  however  is  not  the 
allegation  contained  in  the  affidavit  of  defence.  The  defence  there- 
fore set  out  in  the  affidavit  by  the  defendant  below,  had  it  been 
established,  would  not  have  availed  him  anything.  The  judgment 
is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  post  503 ;  5  Whart.  202 ;  6  Id.  229,  471 ;  6  Barr  167  ; 
3  Harris  280 ;  6  Casey  532;  3  Wright  68  ;  4  P.  F.  Smith  95,  399  ;  ||  25  Id. 
130;  27  Id.  95;  2  Norris  374;  10  Id.  343;  3  Out.  205;  1  W.  N.  C.  45; 
2  Id.  485;  6  Id.  572;  10  Id.  188.|| 

Cited  by  the  Court  below,  10  Watts  272. 

Cited  by  the  Court,  4  Harris  123  ;  8  Id.  386 ;  5  Casey  160  :  8  Id.  78  ;  4 
Wright  44  ;  2  Miles  365  ;  ||  as  to  a  taking  of  a  note  as  collateral  security  for 
an  antecedent  debt,  not  being  a  parting  with  value  :  Royer  v.  Bank,  2  Norris 
249,  s.  c.  4  W.  N.  C.  87.  As  to  what  is  not  an  antecedent  debt :  see  Miller 
v.  Pollock,  3  Out.  202.  Taking  stock  in  payment  of  a  debt  is  giving  value  : 
Dovey's  Appeal,  1  Out.  159,  s.  c.  10  W.  N.  C.  390. 

As  to  some  of  the  differences  between  a  check  and  an  ordinary  bill  of 
exchange,  see  Champion  v.  Gordon,  20  Smith  474 ;  a  holder  of  a  check 
cannot  recover  from  the  drawee  till  acceptance,  which  however  may  be 
implied:  Saylor  v.  Bushong,  12  W.  N.  C.  81.  One  year's  delay  in  present- 
ing a  check  and  the  then  absence  of  funds  of  the  drawer -were  held  to  subject 
the  bank  to  the  rules  governing  over-due  notes:  Lancaster  Bank  v.  Wood- 
ward, 6  Harris  357.  || 

1  See  6  Whart.  231. 
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Sailor  against  Hertzog  and  Others. 

1.  Where  A.  conveyed  a  messuage  and  lot  of  ground  to  B.,  on  the  7th  of 
June  1788,  and  on  the  5th  of  July  1788,  B.  conveyed  to  C.  by  deed,  which 
was  recorded  on  the  27th  of  May  1789,  and  on  the  19th  of  January  1789,  B. 
conveyed  the  same  premises  to  A.  by  deed,  which  was  recorded  on  the  24th 
of  November  1789,  it  was  held,  that  under  the  recording  acts  the  deed  to  0. 
was  void  against  A.  and  those  claiming  under  him  ' 

2.  The  law  presumes  that  a  purchaser  of  real  estate  will  not  trust  merely 
to  the  title  papers  and  records,  but  will  inquire  of  the  person  in  possession 
whether  he  claims  title  to  the  land  ;  if  the  possession  is  distinct  and  unequiv- 
ocal, it  is  sufficient  to  put  the  purchaser  on  inquiry,  and  amounts  to  con- 
structive notice. 

3.  Where  an  assignment  under  the  insolvent  law  was  made  on  the  24th 
of  June  1817,  and  the  assignor  brought  an  action  of  ejectment  to  December 
term  1831,  which  was  tried  on  the  llth  of  December  1836,  it  was  held,  that 
the  jury  might  presume  that  the  debts  of  the  plaintiff  had  been  paid. 

4.  To  prevent  the  running  of  the  Statute  of  Limitations,  a  parol  acknowl- 
edgment of  the  adverse  title  by  the  person  in  possession,  must  be  such  as  to 
show  that  he  intends  to  hold  the  possession  no  longer  adversely,  but  in  future 
under  the  party  making  the  claim  of  right  to  the  land  against  him,  and  such 
as  to  induce  the  latter  to  believe  that  he  will  so  hold  it.     Declarations  made 
with  a  view  to  compromise  or  arrangement  of  the  dispute,  are  not  sufficient." 

THIS  was  an  action  of  ejectment  brought  by  Henry  Sailor  against 
Peter  Hertzog,  George  S.  Geyer  and  Edward  Ducray,  to  recover 
possession  of  a  messuage  and  lot  of  ground  situate  on  the  east  side 
of  Sterling  alley,  in  the  city  of  Philadelphia,  containing  in  front 
thirty-four  feet  six  inches,  and  in  depth  forty-seven  feet. 

On  the  trial  before  Mr.  Justice  Rogers,  at  a  Court  of  Nisi  Prius 
held  in  Philadelphia,  on  the  llth  of  December,  1836,  it  appeared 
that  the  plaintiff  claimed  title  under  one  William  Henderson,  who, 
it  was  admitted,  was  at  one  time  the  owner  of  the  property  ;  and  to 
maintain  the  issue  on  his  part  the  plaintiff  gave  in  evidence  an  ex- 
emplication  of  a  deed  from  William  Henderson  and  wife  to  George 
Weiss,  dated  the  7th  of  June  1788,  acknowledged  on  the  10th  and 
recorded  on  the  llth  of  the  same  month,  for  the  premises  in 
question,  for  the  consideration  of  500Z. ;  an  exemplification  of  a 
deed  from  George  Weiss  to  Jacob  Sailor,  dated  the  5th  of  July 

1  ||  This  point  as  above  formulated  if  ruled  at  all  was  ruled  at  Nisi  Prius 
against  the  there  successful  party  and  was  not  specified  as  error  ;  moreover 
on  p.  *279,  in  delivering  the  opinion  of  the  Supreme  Court,  Kennedy,  J.,  says, 
u  both  parties  derive  their  *  *  *  claims  *  *  *  by  deeds  *  *  *  from  *  *  * 
Weiss  (B.).  The  plaintiffs  (C.'s)  appears  to  be  the  first  in  point  of  time, 
both  as  to  its  execution  and  being  put  on  record,  and  therefore  was  without 
doubt  at  one  time  the  only  valid  one  of  the  two."  A  subsequent  purchaser 
to  be  first  in  right  against  a  prior  purchaser  must  be  first  on  record:  Penna. 
Co.  v.  Neel.  4  Smith  9.|| 

*  y  See  Sailor  v.  Hertzog,  2  Ban  182.|| 
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1788,  acknowledged  *on  the  12th  of  January  1789,  and  rt9«n 
recorded  on  the  27th  of  May  following,  for  the  premises,  "- 
for  the  consideration  of  500£.,  and  a  deed  from  Jacob  Sailor  with 
Elizabeth  his  wife  to  Henry  Sailor,  dated  the  12th  of  August  1817, 
acknowledged  and  recorded  on  the  same  day,  whereby  the  grantor 
in  consideration  of  ten  dollars  conveyed  all  his  real  estate  to  the 
grantee,  his  heirs  and  assigns,  in  trust  for  himself  and  his  wife,  for 
their  joint  lives  and  the  life  of  the  survivor,  with  remainder  to  his 
children  in  fee. 

Parol  evidence  was  then  given  on  the  part  of  the  plaintiff  in 
substance  as  follows. 

Catharine  Craigen,  a  sister  of  Jacob  Sailor,  testified  that  her 
husband  received  rent  for  the  property  and  remitted  it  to  Jacob 
Sailor,  who  then  lived  in  the  western  country.  It  was  two  or 
three  years  before  1792  that  her  husband  began  to  collect  the  rent, 
and  it  was  in  1797  that  he  last  received  it.  About  1798  they  found 
strangers  in  possession.  In  1815  Jacob  Sailor  gave  a  power  of 
attorney  to  Isaac  Young,  her  son-in-law,  to  look  after  the  property, 
and  in  the  course  of  that  year  she  went  with  him  to  the  residence 
of  a  Mr.  Ley,  who  was  in  possession  of  the  premises,  and  who 
acknowledged  the  title  of  Sailor,  and  offered  to  buy  his  right. 

Isaac  Young  testified,  that  in  1815  Jacob  Sailor  gave  him  a 
power  of  attorney,  in  pursuance  of  which  he  called  on  Daniel  Ley, 
produced  the  power,  and  a  copy  (which  he  had  obtained  from  the 
recorder's  office),  of  the  deed  of  Weiss  to  Sailor.  Ley  admitted 
the  validity  of  Sailor's  title,  said  that  he  had  not  paid  the  whole  of 
the  purchase-money  to  Peterman,  from  whom  he  purchased,  and 
was  willing  to  compromise.  He  requested  the  witness  to  send 
Sailor  to  him.  In  the  month  of  December  1815,  the  parties  met 
at  a  tavern,  when  Ley  offered  Sailor  a  certain  sum  for  the  property, 
which  Sailor  declined. 

Henry  Kalback  testified,  that  about  twenty  years  previously,  he 
called  at  the  premises  with  Sailor,  who  produced  his  deeds  to  Ley, 
and  said  the  property  belonged  to  him.  Ley  said  that  he  had 
bought  the  property  of  another.  About  two  years  afterwards,  they 
called  on  Ley  again,  who  admitted  that  Sailor's  title  was  the  best, 
and  offered  him  a  certain  sum  for  a  conveyance.  Sailor  asked  a 
higher  price.  Several  other  interviews  took  place,  in  which  Ley 
admitted  the  opposite  title  and  offered  money. 

The  plaintiff  here  closed  his  case,  and  the  defendants  gave  in 
evidence  the  following  deeds  and  other  documents. 

1st.  The  original  of  the  deed  of  Henderson  to  Weiss,  of  which 
the  plaintiff  gave  in  evidence  the  official  copy. 

*2d.  19th  January  1789.     George  Weiss   and  wife   to  r*ofii 
William    Henderson,  for  a   messuage  and  lot  of  ground,   '- 
thirty-four  and  a  half  feet  by  forty-seven  feet — the  consideration 
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being  a  reassignment  of  certain  bonds  and  five  shillings  in  money. 
This  deed  was  recorded  on  the  24th  of  November  1790. 

3d.  2d  February  1789.  William  Henderson  and  wife  to  Jacob 
Ettwein,  for  a  messuage  and  a  lot  of  ground  fifty-eight  and  a  half 
feet  by  forty-seven  feet :  recorded  on  the  24th  of  November  1789. 

4th.  16th  February  1789.  Jacob  Ettwein  and  wife  to  John 
Peters,  for  the  same  premises,  recorded  14th  December  1789. 

5th.  28th  November  1791.  Will  of  John  Peters,  whereby  he 
empowered  his  executors  to  sell  his  real  estate. 

6th.  15th  of  April  1800.  The  executors  of  John  Peters  to 
Joseph  Peters,  for  the  same  premises.  This  deed  was  acknowl- 
edged on  the  5th  of  May  1804,  and  recorded  on  the  18th  of  Octo- 
ber 1804. 

7th.  29th  November  1809.  Joseph  Peters  to  Daniel  Ley,  for 
the  same  premises :  recorded  18th  April  1816. 

8th.  3d  February  1818.  Daniel  Ley  to  Thomas  Reeves  and 
others,  being  a  general  assignment  of  his  property  for  the  benefit  of 
creditors. 

9th.  26th  June  1818.  Thomas  Reeves  and  others  to  Peter 
Hertzog  and  Tobias  Beehler,  for  the  premises :  recorded  22d 
April  1819. 

10th.  28ch  May  1822.  Tobias  Beehler  and  wife  to  Peter  Hert- 
zog, for  his  moiety  of  the  premises. 

llth.  1st  August  1827.  Peter  Hertzog  to  George  S.  Geyer, 
for  the  premises. 

12th.  29th  November  1809.  Mortgage  by  Daniel  Ley  to  Jo- 
seph Peters  of  the  premises  to  secure  payment  of  $1688.88  :  satis- 
faction entered  21st  January  1825. 

13th.  18th  April  1816.  Mortgage  Daniel  Ley  to  Thomas  S. 
Field  and  John  Snyder,  guardians,  to  secure  payment  of  $1600. 
Satisfaction  entered  on  the  2d  of  July  1818. 

The  defendants  then  went  into  parol  evidence. 

John  Patterson  testified,  that  Ley  &  Hupfeldt  occupied  the 
premises  as  sugar  refiners  in  1802  and  3,  and  that  he  purchased 
occasionally  of  them  from  that  time  to  1817,  when  the  witness  left 
the  city,  and  that  on  his  return  in  1822  he  found  Peter  Hertzog  in 
possession. 

Conrad  Wile  testified  that  he  had  known  the  property  fifty  years. 
The  first  persons  he  knew  to  be  in  possession  were  the  Peters  fam- 
*2621  '^  **n  1^93.  After  that  a  man  named  Stammers  occupied 
J  it  and  continued  there  until  1798,  when  the  witness  removed 
from  the  neighborhood.  This  witness  produced  the  assessment 
books  of  the  city  of  Philadelphia,  from  which  it  appeared,  that  from 
the  year  1791  to  1797,  inclusive,  the  property  was  assessed  in  the 
name  of  Jacob  Peters ;  from  1798  to  1801,  inclusive,  in  the  name 
of  George  Peters's  estate ;  in  1802,  3  and  4,  in  the  name  of  Daniel 
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Ley,  for  George  Peters's  estate ;  and  from   1805  to  1811,  in  the 
names  of  Ley  &  Hupfeldt. 

Lewis  Eppelsheimer  testified,  that  he  knew  one  Jacob  Sailor, 
and  first  knew  him  about  1806  or  7,  and  supposed  him  to  be  about 
the  same  age  with  himself,  the  witness  then  being  past  seventy., 
That  this  Sailor  told  him  that  he  took  the  benefit  of  the  insolvent 
law  about  1808. 

John  Greiner  testified,  that  he  had  known  the  property  more 
than  fifty  years.  The  first  person  he  recollected  in  possession  was 
John  Moore.  Then  John  Peters.  Jacob  Peters  his  son  succeeded 
him.  Then  Daniel  Ley.  Jacob  Peters  was  in  possession  in  1793, 
and  died  in  the  fever  of  that  year.  After  his  death  the  witness 
thought  that  the  building  was  shut  up  for  some  time.  The  boys 
pelted  it  with  stones  as  a  haunted  house. 

Edward  Penington  testified,  that  Daniel  Ley  went  into  the  sugar 
house  in  Sterling  alley,  about  1800  or  1801,  and  was  in  business 
there  seven,  eight,  or  nine  years. 

John  Maybin  testified,  that  the  Peters  family  were  in  possession 
of  the  property  in  the  year  1793,  and  it  remained  in  their  posses- 
sion until  it  was  sold  by  the  executors  of  John  Peters  at  public 
sale.  The  witness  was  one  of  the  executors,  and  never  heard  of 
Sailor,  or  of  his  claim  until  recently. 

The  defendants  also  gave  in  evidence  the  depositions  of  Isaac 
Young  and  Catharine  Craigen,  taken  on  a  trial  before  arbitrators, 
for  the  purpose  of  contradicting  their  testimony  on  this  trial ;  and 
also  produced  the  petition  of  Jacob  Sailor  for  the  benefit  of  the 
insolvent  laws  in  1807. 

Evidence  was  also  given  with  the  view  of  discrediting  the  testi- 
mony of  Henry  Kalback. 

Frederick  Beates,  a  scrivener,  testified  that  he  drew  the  deed 
from  the  executors  of  John  Peters  to  Joseph  Peters,  and  that  from 
Joseph  Peters  to  Daniel  Ley ;  that  he  had  the  chain  of  title  down 
to  Joseph  Peters.  He  was  not  in  the  practice  of  searching  for  con- 
veyances where  there  was  a  chain  of  title  ;  but  searched  for  mort- 
gages and  judgments. 

*The  plaintiff  then  gave  rebutting  testimony  to  show  that  r^o^o 
the  Jacob  Sailor  who  applied  for  the  benefit  of  the  insolvent   L 
laws  in  1817,  was  not  the  plaintiff  in  this  suit,  but  a  nephew  who 
bore  the  same  name. 

The  judge  charged  the  jury,  in  substance,  as  follows: 

"  This  is  an  action  of  ejectment  to  recover  the  possession  of  a 
sugar-house,  formerly  a  bake-house,  with  a  lot,  being  part  of  a  larger 
lot,  in  breadth  34J  feet,  and  in  depth  47  feet,  situate  in  Sterling 
alley,  between  Sassafras  and  Cherry  streets.  The  plaintiff  claims 
under  William  Henderson,  who  they  admit  was  the  rightful  owner 
of  the  property  in  dispute.  The  plaintiff  who  must  recover,  by  the 
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strength  of  his  own  title,  and  not  by  the  weakness  of  his  adversary, 
deduces  his  title  in  the  following  manner.  On  the  7th  June  1788, 
William  Henderson  conveys  the  property  by  deed  to  George  Weiss, 
for  the  consideration  of  5001.  This  deed  was  acknowledged  on  the 
10th  June  1788,  and  was  duly  recorded  on  the  llth  June  1788. 
On  the  5th  July  1788,  George  Weiss  conveys  the  property  to 
Jacob  Sailor  for  the  same  consideration,  viz.,  5001.  This  deed  was 
recorded  on  the  27th  May  1789,  acknowledged  12th  January  1789. 
And  on  the  12th  August  1817,  Jacob  Sailor  and  wife,  for  certain 
purposes  therein  mentioned,  and  for  the  consideration  of  ten  dollars, 
conveyed  the  property  to  the  plaintiff,  Henry  Sailor.  This  deed 
was  acknowledged  and  recorded  the  same  day,  viz.,  12th  August 
1817.  This  vests  a  complete  title  in  the  plaintiff,  unless  the 
defendants  protect  themselves  by  some  of  the  various  grounds  of 
defence  which  they  have  taken. 

"  The  defendants  have  presented  their  case  to  you  under  four 
different  aspects. 

"  1.  They  contend  that  the  plaintiff  cannot  recover  because  of 
fraud. 

"  2.  Because  George  Weiss  re-conveyed  the  property  to  William 
Henderson,  and  Henderson  conveyed  to  Ettwein  before  the  deed 
made  by  Weiss  to  Jacob  Sailor  was  recorded. 

"  3.  Because  Jacob  Sailor  took  the  benefit  of  the  law  for  the 
relief  of  insolvents,  before  he  conveyed  the  property  to  the  plaintiff, 
Henry  Sailor. 

"  And  4th.  They  contend  that  they  are  protected  by  the  statute 
of  limitation. 

"  These  points,  it  is  believed,  will  embrace  the  whole  case;  and 
I  will  now  proceed  to  consider  each  in  their  order. 

"  And  first,  as  to  the  alleged  fraud. 

"  The  defendants  contend,  that  there  was  fraud  in  the  deed  from 
William  Henderson,  of  the  7th  June  1788,  of  which  Jacob  Sailor 
had  notice.  And  if  this  be  so,  the  plaintiff  cannot  recover.  But 
of  this  the  defendants  should  furnish  some  proof,  for  fraud  is  not 
presumed.  There  must  be  something  more  than  mere  assertion. 
*2641  *-^ne  defendants  must  not  only  prove  that  George  Weiss 
'  defrauded  William  Henderson,  but  they  must  likewise  show, 
that  Jacob  Sailor  participated  in  the  fraud,  or  that  he  was  aware 
of  the  fraud,  before  he  purchased  from  George  Weiss.  An  innocent 
purchaser  of  the  legal  title,  without  notice  of  trust  or  fraud,  is 
peculiarly  protected  in  equity,  and  a  Court  of  Chancery  will  not 
lend  its  aid  to  enforce  a  claim  for  the  land  against  him.  For 
although  the  sale  may  be  fraudulent  and  void,  as  respects  the  pur- 
chaser because  of  his  having  been  a  party  to  the  fraud,  yet,  as  to  a 
subsequent  and  innocent  purchaser  from  him,  the  title  will  be  good. 
But  vou  will  inquire  whether  there  is  any  evidence  from  which  you 
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can  infer  fraud,  as  between  the  original  parties,  William  Henderson 
and  George  Weiss.  But  the  defendants  must  not  only  satisfy  you 
that  there  was  the  fraud,  with  which  they  charge  George  Weiss  (of 
which  I  cannot  perceive  any  proof),  but  they  must  also  show  that 
Jacob  Sailor  either  participated  in  the  fraud,  or  that  he  had  notice 
of  the  fraud  before  the  5th  July  1788,  when  George  Weiss  con- 
veyed him  the  property.  They  also  contend,  that  there  was  fraud 
in  the  deed  from  George  Weiss  to  Jacob  Sailor.  For  proof  of  this 
charge,  they  rely  on  the  fact  that  Weiss's  wife  did  not  execute  the 
deed,  and  because  Sailor  has  not  produced  the  original  deed,  but  a 
copy;  and  because  Sailor  neglected  to  put  his  deed  on  record, 
until  May  1789.  That  the  presumption  is  the  deed  was  cancelled. 
Although  you  are  the  undoubted  judges  of  the  facts  of  the  cause,  I 
think  it  my  duty  to  say,  that  in  the  opinion  of  the  court,  there  is 
not  such  proof  of  fraud,  as  would  justify  a  finding  for  the  defendant 
on  this  ground.  Fraud  should  not  be  shown  by  inference  merely, 
but  there  should  be  positive  proof  of  fraud ;  or  such  circumstances 
should  be  shown  as  usually  accompany  fraud. 

"  2d.  The  defendants  say  the  plaintiff  cannot  recover,  because 
George  Weiss  re-conveyed  the  property  to  William  Henderson,  and 
Henderson  made  a  deed  to  Ettwein  before  Jacob  Sailor's  deed  was 
recorded.  In  order  to  understand  this  point,  you  must  recollect 
that  George  Weiss  re-conveyed  the  property  to  William  Henderson 
on  the  19th  January  1789,  and  Henderson  conveyed  to  Ettwein  on 
the  2d  February  1789 ;  that  the  deed  of  George  Weiss  to  Jacob 
Sailor,  was  dated  the  5th  July  1788,  and  was  not  recorded  until 
the  29th  May  1789,  nine  months  after  its  date,  and  eight  months 
after  Ettwein's  deed,  and  after  the  re  conveyance  from  Weiss  to 
Henderson.  Now  the  defendants  contend,  that  they  stand  in  the 
situation  of  a  bona  fide  purchaser  without  notice  of  the  plaintiff's 
title.  And  if  they  do,  it  shows  such  an  outstanding  title  in  the 
defendants,  as  is  sufficient  to  defeat  the  plaintiff's  claim.  The  acts 
of  assembly,  make  it  necessary  for  a  person  to  have  his  deed  re- 
corded within  six  months,  otherwise  it  is  void  against  a  subsequent 
purchaser,  bona  fide,  without  notice,  under  the  same  title.  That 
is  to  say,  if  a  man  takes  a  deed  for  a  piece  of  property,  and  does 
nothing  more,  a  *person  who  purchases  the  property  from  r*o«£ 
the  original  owner,  without  any  notice  of  the  prior  sale,  ^ 
acquires  a  good  title.  But  if  he  has  notice,  he  acquires  no  title, 
although  the  other  neglects  to  put  his  deed  on  record.  If,  there- 
fore, William  Henderson,  on  the  19th  January  1789,  and  Ettwein, 
on  the  2d  February  1789,  had  notice  of  the  sale  made  by  Weiss  to 
Sailor,  of  the  5th  July  1788,  they  acquired  no  title  as  against 
Sailor,  on  account  of  his  failure  to  record  his  deed.  Notice  is  of 
two  kinds. — 1.  Actual,  and  2.  Constructive  notice.  It  will  be 
your  province  to  inquire,  under  the  direction  of  the  court,  whether 
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Henderson  and  Ettwein  had  either  actual  or  constructive  notice. 
Had  they  actual  notice,  that  is  to  say,  did  Henderson  and  Ettwein 
know,  at  the  respective  times  when  they  purchased,  that  George 
Weiss  had  sold  the  property  previously  to  Jacob  Sailor?  The 
defendant  charged  George  Weiss  and  Jacob  Sailor  with  a  combina- 
tion to  defraud  Henderson, — and  it  will  be  for  you  to  say,  whether 
there  is  not  at  least  as  much  evidence  to  show  that  it  was  the  inten- 
tion of  Henderson  and  Weiss  to  defraud  Sailor.  It  is  for  you  to 
determine  from  the  evidence,  on  which  I  would  not  wish  to  be 
understood  as  expressing  an  opinion,  whether  Henderson  and  Ett- 
wein knew  that  Weiss  had  conveyed  all  his  interest  in  the  premises 
previously  to  Sailor.  The  plaintiff  contends  that  it  is  sufficient  that 
the  deed  from  Weiss  to  Sailor,  was  recorded,  viz.  on  the  27th  May 
1789,  before  the  deed  from  Henderson  to  Ettwein  was  recorded,  viz. 
24th  November  1789.  The  court  instructs  you,  that  the  law  is  not 
as  the  plaintiff's  counsel  contend.  It  is  the  desire  of  the  court  to 
take  the  opinion  of  the  jury  on  the  fact.  The  point  will  be  reserved, 
and,  if  necessary,  will  be  determined  by  the  Supreme  Court.  The 
question  is,  as  above  stated,  whether  Henderson  had  notice  of  the 
deed  from  Weiss  to  Sailor,  on  the  19th  January  1789,  and  whether 
Ettwein  had  notice  on  the  2d  February  1789.  The  plaintiff 
further  contends,  that  the  recording  act  of  1775,  does  not  make 
void  an  unrecorded  deed,  as  against  a  subsequent  purchaser,  under 
a  title  totally  unconnected  with  that  deed,  but  only  as  against  a 
purchaser  under  the  same  title.  And  this,  is  undoubtedly  the  law. 
But  do  the  defendants  claim  under  a  title  totally  unconnected  with 
the  deed,  under  which  the  plaintiff  claims.  The  court  instructs 
you,  that  they  do  not.  Both  parties  claim  under  the  same  title. 
And  if  Henderson  re-purchased  the  property  of  Weiss,  or  Ettwein 
purchased  without  notice  of  Sailor's  title,  it  divests  the  property  of 
Sailor,  and  the  plaintiff  cannot  recover.  This  point  is  also  ruled, 
with  a  view  to  the  facts.  The  point  ruled  will  also  be  reserved,  and 
the  Supreme  Court  will  decide.  The  next  inquiry  will  be,  if  Hen- 
derson had  not  actual  notice,  had  he  what  in  law  is  called  construc- 
tive notice,  and  if  he  had  constructive  notice  it  is  as  effectual  as  if  he 
had  actual  notice.  There  are  certain  things  that  the  law  presumes 
every  purchaser  of  real  estate  to  know.  For  instance,  a  person  is 
presumed  to  know  of  the  existence  of  a  deed  which  has  been  re- 
*9fifil  corded.  This  is  the  very  *object  of  the  recording  act.  And 
-"  whether  in  point  of  fact  he  knows  it  or  not,  is  no  manner 
of  consequence.  He  might  have  known  it  if  he  had  chosen  to 
inquire.  So  also  if  a  person  purchases  an  estate,  and  takes  posses- 
sion, although  he  does  not  record  his  deed,  yet  this  is  constructive 
notice  to  a  subsequent  purchaser.  The  law  presumes,  that  a  pur- 
chaser will  not  trust  merely  to  the  title  papers,  or  to  the  records, 
but  that  he  will  inquire  of  the  person  in  possession,  whether  he 
claims  title  to  the  land.  Thus  it  has  been  held,  that  when  the 
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owner  of  a  lot  of  land,  containing  about  twenty  acres,  conveyed  one 
acre  of  meadow-land  to  A.,  who  neglected  to  record  his  deed,  but 
took  possession  and  planted  it  with  willows,  for  the  purpose  of  his 
trade  of  basket-making,  which  willows  he  cut  every  year,  at  the  proper 
season,  and  he  continued  in  his  possession  about  fourteen  years, 
when  the  land  of  the  vendor  was  sold  at  sheriff's  sale,  it  was  held 
that  the  possession  of  A.  was  sufficiently  distinct  and  unequivocal 
to  give  notice  to  the  purchaser  at  the  sheriff's  sale.    The  possession 
was  held  to  be  sufficiently  distinct,  to  put  the  purchaser  on  inquiry, 
as  to  the  right  under  which  the  possessor  held  the  land.     It  is 
therefore  a  principle  of  law,  that  such  a  possession  as  is  sufficient  to 
put  a  purchaser  on  inquiry,  is  constructive  notice.     You  will  then 
inquire  whether  Jacob  Sailor,  either  by  himself  or  tenants,  was  in 
the  actual  possession  of  the  premises  on  the  19th  January  1789,  or 
2d  February  1789.     It  will  be  remembered  by  you,  in  this  part  of 
the  case,  that  ten  months  previously  to  this  time,  viz.,  5th  July 
1778,  Jacob  Sailor  purchased  this  property  from  George  Weiss  for 
the  sum  of  five  hundred  pounds.     At  this  distance  of  time,  and  in 
the  absence  of  all  proof  to  the  contrary,  the  jury  are  warranted  in 
presuming  that  Jacob  Sailor  took  the  actual  possession  of  the  pro- 
perty according  to  contract,  and  that  he  held  the  property  in  the 
possession  of  himself  or  tenants,  until  the  19th  January  1789,  and 
until  the  2d  of  February  1789.     This  presumption,  connected  with 
the  testimony  of  Catharine  Craigen,  (if  you  should  credit  her  testi- 
mony), that  Jacob  Sailor  took  possession  immediately,  and  offered 
to  let  her  live  there,  that  her  husband  received  and  transmitted  the 
rents  of  this  property  in  or  about  the  year  1793,  will  be  sufficient 
evidence  of  that  possession  which  the  law  requires.     It  was,  under 
the  circumstances  of  this  case,  sufficient  to  put  him  on   inquiry, 
which  is  all  the  law  requires.     If,  therefore,  you  should  believe 
that  Henderson,  on  the  19th  January  1789,  and  Ettwein,  on  the 
2d  February  1789,  had  either  actual  or  constructive  notice  of  the 
sale  to  Sailor,  there  is  an  end  of  this  part  of  the  case. 

"  3d  point.  That  Jacob  Sailor  took  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors  before  he  conveyed  the  property  to  the 
plaintiff,  Hertry  Sailor.  The  jury  will  remember  that  Henry  Sailor, 
the  plaintiff,  derives  titles  from  his  father,  Jacob,  by  a  deed  dated 
the  12th  August  1817.  Previous  to  this  date,  viz.,  on  the 
24th  June  1817,  Jacob  Sailor  was  discharged  as  an  insolvent 
debtor,  and  *assigned  all  his  property  to  certain  trustees  r*9fi7 
therein  named,  for  the  benefit  of  his  creditors.  It  is  a  prin-  ^ 
ciple  of  law  that  the  plaintiff  must  recover  by  the  strength  of  his 
own  title.  And  for  this  reason  the  defendant  contends  that,  having 
before  conveyed  his  property  to  trustees  for  the  benefit  of  his 
creditors,  the  plaintiff's  title  is  defective,  and  that  he  cannot 
recover  in  this  action.  The  law  is  this.  An  insolvent  debtor  who 
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has  made  a  general  assignment  of  his  property,  cannot  maintain 
suit  when  the  cause  of  action  accrued  previously  to  the  assignment. 
Nor  can  a  person,  discharged  as  an  insolvent  debtor,  after  assign- 
ing all  his  property  to  trustees,  support  an  ejectment  for  land, 
though  his  trustees  have  not  given  bond.  If  then,  this  case  rested 
here,  it  would  defeat  the  plaintiff 's  title,  and  your  verdict  should 
be  in  favor  of  the  defendants.  But  the  plaintiff  contends,  1.  That 
this  is  not  the  Jacob  Sailor  from  whom  the  plaintiff  claims  title, 
but  his  nephew.  2.  That  if  it  is,  yet  the  presumption  is,  that  the 
debts  have  been  paid  and  the  property  is  his  or  his  vendee's. 
Whether  this  is  Jacob  Sailor,  the  purchaser  of  this  property,  or  his 
nephew,  is  a  question  of  fact  for  you  to  determine.  The  record  was 
admitted  on  the  testimony  of  a  witness,  Epplesheimer,  who  said  that 
he  had  seen  Jacob  Sailor  write,  and  that  he  believed  it  was  his  hand- 
writing. Isaac  Young,  however,  thinks  it  is  not  his  handwriting, 
but  is  the  handwriting  of  Jacob  the  nephew,  who,  as  Mrs.  Craigen 
says,  took  the  benefit  of  the  act.  The  witnesses  never  said  that 
old  Jacob  did  take  the  benefit  of  the  act.  Several  arguments  have 
been  brought  to  bear  on  this  part  of  the  case,  which  no  doubt  you 
distinctly  remember,  and  which  it  will  be  needless  for  me  to  repeat 
You  will  determine  for  yourselves  whether  this  is  the  same  Jacob 
Sailor  for  whom  the  plaintiff  claims  title.  Next,  the  plaintiff  says, 
that  even  admitting  that  it  is  the  same  person,  yet  that  the  debt 
has  been  paid,  and  the  plaintiff  is  entitled  to  recover,  notwithstand- 
ing the  assignment.  The  law  is  this  :  If  the  debts  of  the  insolvent 
have  been  paid  the  plaintiff  may  recover.  For  there  is  no  necessity 
of  a  formal  reassignment  of  the  property.  A  debtor  has  a  resulting 
interest  in  the  property,  that  is,  all  that  remains,  after  paying  debts 
belongs  to  him.  If,  then,  the  debts  are  paid,  the  trustees  are 
seised  of  the  legal  title  in  trust  for  him  ;  and  he  or  his  vendee  can 
maintain  ejectment.  It  is  a  principle  in  the  law  of  Pennsylvania, 
arising  from  our  want  of  a  Court  of  Chancery,  that  a  plaintiff  may 
maintain  an  ejectment  on  an  equitable  title,  and  cannot  be  non- 
suited for  a  title  outstanding  in  his  own  trustee.  It  will  be  your 
duty  to  inquire  whether  the  debts  have  been  paid.  And  here  let 
rne  remark,  that  the  plaintiff  is  entitled  to  the  presumption  that  they 
have  been  paid.  The  assignment  was  made  the  24th  of  June  1817. 
The  suit  was  brought  to  December  term  1831,  and  the  cause  is  now 
trying,  on  the  llth  of  December  1836.  To  the  commencement  of 
the  suit  is  upwards  of  fourteen  years,  and  until  this  time,  it  is  up- 
*2681  warc^8  °f  nineteen  years.  The  presumption  therefore,  *is, 
•J  that  these  debts  have  been  paid,  or  that  some  satisfactory 
arrangement  has  been  made  in  respect  to  them,  either  by  Jacob 
Sailor,  or  by  the  plaintiff,  Henry  Sailor,  who  has  an  interest  in 
extinguishing  the  lien  against  the  estate.  The  doctrine  of  pre- 
sumption arising  from  lapse  of  time,  is  not  only  a  very  extensive, 
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but  it  is  a  very  salutary  principle  of  law.  When  judiciously 
applied,  it  may  prevent  a  great  deal  of  injustice  by  stifling  stale 
complaints.  The  part  that  the  trustees  have  done  in  this,  per- 
haps, adds  to  the  presumption,  because  it  is  difficult  to  account 
for  the  acquiescence  or  forbearance  of  the  creditors,  except  from 
the  presumption  that  the  debts  have  been  paid,  or  that  some 
arrangement  has  been  made  mutually  satisfactory,  by  them  with 
the  owner  of  the  resulting  interest.1  But  this  presumption  may  be 
rebutted ;  and  if  you  should  be  of  the  opinion,  notwithstanding, 
from  the  evidence,  that  the  debts  have  not  been  paid,  it  removes 
the  plaintiff's  objection,  so  far  as  this  matter  is  involved.  On  this 
branch  of  the  case  you  will  inquire,  1.  Whether  this  is  the  Jacob 
Sailor  from  whom  the  plaintiff  claims  title ;  and  2.  Whether  the 
debts  have  been  paid.  If  you  find  either  that  it  is  not  the  same 
person,  or  that  the  debts  have  been  paid,  there  is  an  end  of  this 
part  of  the  defendant's  defence.  But  if  you  should  be  of  the 
opinion  that  it  is  the  same  person,  and  that  the  debts  have  not 
been  paid,  it  is  a  bar  to  the  plaintiff's  action.  This  question  is 
based  on  the  supposition  that  the  defendants  have  no  title.  It  is  a 
plank  in  a  shipwreck,  of  which  they  have  a  right  to  avail  them- 
selves, although  I  do  not  think  it  a  point  which  deserves  any  extra- 
ordinary favor  from  the  j-ury.  But  of  this  part  of  the  case,  as  of 
every  other,  you  will  judge.  The  fourth  and  last  point  is  on  the 
act  of  limitation.  The  defendants  rely  on  that  section  of  the  act 
of  the  28th  of  March  1785,  which  declares  that  no  persons  shall 
make  entry  into  any  manors,  lands,  tenements  or  hereditaments, 
after  the  expiration  of  twenty-one  years  after  his,  her  or  their  right  or 
title  to  the  same  first  descended  or  accrued.  The  defendants  assert 
that  they  are  protected  by  that  statute ;  that  they  entered  under 
color  of  title ;  and  that  they,  and  persons  from  whom  they  derive 
title,  have  held  the  adverse  possession  for  fifty  years.  The  defend- 
ants deduce  their  title  from  William  Henderson.  William  Hender- 
son conveyed  the  premises  to  George  Weiss,  7th  of  June  1788. 
George  Weiss  reconveyed  to  William  Henderson  on  the  19th  of 
January  1789.  But  before  this,  on  the  5th  of  July  1788,  George 
Weiss  had  conveyed  to  Jacob  Sailor,  so  that  Weiss  had  nothing  to 
reconvey.  Henderson  conveyed  the  property  by  two  deeds,  to  J. 
Shaeffer  and  Jacob  Ettwein.  Ettwein  conveyed  to  John  Peters, 
John  Peters  makes  his  will  on  the  28th  of  November  1791 ;  and, 
as  the  defendants  say,  which,  by-the-by,  the  plaintiffs  deny,  au- 
thorizes his  executors  to  sell  this,  among  other  property.  I  will 
remark  here,  that  I  do  not  consider  this  a  very  material  question 
in  this  case,  nor  shall  I  express  any  opinion  upon  it.  If  the 
defendants  were  plaintiffs,  it  might  be  of  *some  importance.  r*ofiq 
Be  this  as  it  may,  the  executors  convey  to  Joseph  Peters.  ^ 
Joseph  Peters,  on  the  29th  of  November  1809,  conveys  to  Daniel 
1  See  9  Harris  32  •  4  P.  F.  Smith  465 ;  2  Parsons  260. 
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Ley.  Daniel  Ley  conveys  to  Thomas  Reeves  and  others,  his 
assignees.  The  assignees  convey  to  Peter  Hertzog  and  Tobias 
Beehler.  Tobias  Beehler  and  wife  to  Peter  Hertzog.  And  Peter 
Hertzog  to  George  S.  Geyer.  The  defendants  allege  that  they, 
and  the  persons  from  whom  they  claim,  entered  into  the  possession 
of  the  premises  in  pursuance  of  the  title  as  above  recited ;  and  that 
they  remained  in  the  undisturbed  possession  for  more  than  twenty- 
one  years.  And  this  question  is  a  most  important  point  in  this 
cause,  which  you  will  decide  from  the  evidence,  under  certain 
directions,  to  which  I  request  your  particular  attention.  Adverse 
possession  must  be  taken  strictly,  and  cannot  be  made  out  by  infer- 
ence, but  must  be  made  to  appear  by  clear,  if  not  positive,  yet 
strong  proof.  Every  presumption  is  in  favor  of  possession,  in  sub- 
ordination to  the  title  of  the  true  owner.  The  entry  of  the  owner 
of  land  is  only  barred  by  an  actual,  continued,  notorious,  visible, 
distinct  and  hostile  possession  of  twenty-one  years.  It  is  not  neces- 
sary to  entitle  him  to  recover  in  ejectment,  that  he  should  prove 
that  he,  or  those  under  whom  he  claims,  have  been  in  possession 
within  twenty-one  years.  You  will  perceive,  that  a  person  may  be 
out  of  possession  for  more  than  twenty-one  years,  and  not  lose  the 
title  to  his  land.  To  defeat  him,  it  is  necessary  for  the  possessors 
of  the  land  to  prove,  distinctly  and  clearly,  all  the  requisites  which 
I  have  just  now  enumerated.  They  must  prove  an  actual,  continued, 
notorious,  visible,  distinct  and  hostile  possession  of  twenty-one  years. 
In  considering  this  part  of  the  case,  you  are  to  take  with  you,  that 
the  plaintiff  had  the  legal  title  to  this  land.  That  the  defendants, 
or  those  under  whom  they  claim,  entered  with  the  actual  or  con- 
structive notice  of  this  title,  and  that  they  now  seek  to  protect 
themselves  by  an  adverse  possession,  with  the  aid  only  of  what  the 
law  denominates  a  colorable  title.  You  perceive,  therefore,  that  if 
a  person  desires  to  oust  the  legal  owner  of  land  by  an  adverse 
holding,  he  must  be  vigilant,  and  must  not  leave  this  to  inference 
merely.  He  must  produce  the  testimony  necessary  to  make  out 
his  case.  It  is  not  for  him  to  complain  that  the  plaintiffs  have 
delayed  to  enforce  their  claim.  The  whole  burthen  of  proof  lies 
on  the  defendants.  If  they  fail  in  any  one  of  the  requisites  which 
I  have  enumerated — if  a  single  link  is  wanting  in  the  chain, 
there  is  an  end  of  the  defence  on  the  act  of  limitation.  You  per- 
ceive that  the  law  has  fenced  and  guarded  the  rights  of  the  owner 
of  real  property.  These  rules  we  are  not  at  liberty  to  depart 
from,  even  if  we  had  the  inclination.  They  are  founded  in  the 
wisdom  of  ages,  and  the  more  they  are  examined  the  more  they  will 
be  admired.  They  are  the  bulwarks  of  our  rights  of  property. 
Let  me  here  make  some  general  remarks,  which  you  may  find  use- 
ful in  examining  this  part  of  the  cause.  Small  discrepancies  or 
errors  in  the  recollection  of  witnesses,  examined  at  different  times, 
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are  entitled  *to  but  little  weight  in  discrediting  them,  if  in 


material  points,  they  are  entitled  to  more,  although  not  by 
any  means  conclusive.  Indeed,  if  a  person  always  told  the  same 
story  in  precisely  the  same  way,  that  would  in  some  cases  of  itself 
be  a  suspicious  circumstances.  If,  however,  a  person  swears  wil- 
fully false,  in  one  particular,  you  may  and  ought  to  disbelieve  him 
altogether.  It  is  also  a  rule  founded  on  principles  of  common 
humanity  and  justice,  that  perjury  should  not  be  imputed  to  a  wit- 
ness or  witnesses  on  slight  grounds  ;  and  when  they  are  in  apparent 
contradiction,  it  is  your  duty  to  reconcile  their  testimonies,  if  you 
can  consistently  with  the  evidence.  So,  if  the  general  character 
of  a  witness  for  truth  and  veracity  is  impeached,  yet  if  he  is  sup- 
ported by  other  witnesses,  substantially,  you  would  not  be  justified 
in  disbelieving  him  on  that  account,  in  testifying  to  a  transaction 
in  which  he  is  entirely  without  interest.  Nor  are  you  lightly  to 
believe  in  a  combination  of  witnesses  for  this  purpose.  These 
observations  apply  particularly  to  the  witnesses  for  the  plaintiff, 
Catharine  Craigen,  Isaac  Young  and  Henry  Kalback,  and  there 
will  be  no  difficulty  in  making  the  application.  The  defendants 
contend,  that  John  Peters,  who  had  at  least  a  colorable  title  to  the 
property,  having  a  deed  for  it  from  Jacob  Ettwein,  dated  2d  Feb- 
ruary 1789,  entered  on  the  possession  of  the  property  some  time 
about  the  year  1793.  That  they,  the  Peters  and  the  persons  who 
held  under  them,  have  continued  to  hold  the  adverse  possession  of 
the  same,  from  that  time  until  the  present,  without  interruption. 
For  this  purpose,  they  have  examined  a  variety  of  witnesses,  and 
the  question  will  be  whether  they  have  succeeded,  of  which  you  will 
judge,  in  showing  an  actual,  visible,  notorious,  distinct  and  hostile 
possession  of  twenty-  one  years.  I  must  here  remark,  that  if  they 
show  such  a  possession  as  is  just  described,  from  the  year  1793 
until  the  year  1815,  the  time  when,  as  the  witnesses  for  the  plaintiff 
state,  Ley  acknowledged  the  title  of  Sailor,  that  will  be  more  than 
twenty-one  years,  and  therefore  sufficient.  The  defendant's  title 
will  then  have  been  complete,  and  the  subsequent  acknowledgment 
of  Ley  will  not  affect  them.  The  defendants  have  examined  a 
variety  of  witnesses,  who  prove,  as  they  say  :  That  John  Peters, 
under  whom  they  claim,  took  possession  of  the  property  in  1793, 
and  that  it  was  held  by  them  until  at  least  1815,  and  even  until 
the  present  time.  But  here  the  plaintiff  meets  them  on  the 
threshold,  and  denies  that  Peters  ever  entered  into  the  pos- 
session of  the  property  at  all.  That  they  were  in  possession  of 
the  adjoining  property,  but  not  of  this,  and  if  they  were,  it  does 
not  distinctly  appear  for  what  purpose  they  took  possession. 
And  this  entry  must  be  taken  to  be  in  strict  subordination  to 
the  rightful  owner.  In  this  way  the  plaintiff  seeks  to  rid  himself 
of  the  alleged  entry  of  John  Peters.  The  plaintiffs  say,  it  does 
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not  distinctly  appear  for  what  purpose  they  took  possession.  But 
to  this  the  defendants  reply,  that  Peters  had  at  least  a  colorable 
title  to  the  property,  and  that  the  presumption  is,  that  Peters 
*2711  *entered  m  pursuance  of  this  right.  This  is  a  presumption 
J  to  which  I  think  the  defendants  are  fairly  entitled.  But  it 
will  be  for  you,  notwithstanding  this  presumption,  to  say,  whether 
,  they  entered  into  possession,  and  whether  that  possession  was  in  its 
co'mmencement  a  hostile  or  adverse  possession.  If  not  hostile  or 
adverse,  then  the  defendants  must  show  when  it  assumed  that  char- 
acter. But  it  is  not  only  necessary  that  the  possession  must  be 
adverse  in  its  commencement,  it  must  be  a  continued  possession. 
If  the  possession  is  interrupted,  its  continuity  is  destroyed,  and 
this  prevents  the  running  of  the  act.  It  is  not  necessary  that  the 
same  person  should  be  in  possession,  but  if  the  possession  be  con- 
tinued by  descent  from  father  to  son,  or  by  successive  sales,  that  is 
sufficient.  But  if  a  trespasser,  that  is,  a  person  who  is  not  con- 
nected with  the  previous  owner,  gets  possession,  it  is  not  a  continued 
possession,  and  the  act  of  limitation  will  not  protect  the  defendant. 
The  defendants  contend  that  they  have  furnished  such  proof;  this 
the  plaintiff  denies.  He  contends  that  the  defendants'  testimony 
does  not  prove  either  that  it  was  originally  his  title,  or  if  so,  that  it 
did  so  continue.  It  will  be  for  you  to  say  whether  the  defendant's 
testimony  furnishes  that  clear  and  positive  proof  of  these  facts  which 
the  law  requires.  And  further  they  rely  on  the  testimony  of  Cath- 
arine Craigen,  Isaac  Young  and  Henry  Kalback.  Catharine 
Craigen  says,  that  her  husband,  Frederick  Gash,  received  rent  for 
Jacob  Sailor,  and  sent  it  into  the  country  to  him.  The  last  year  was 
before  1798.  She  says  her  husband,  herself  and  two  others,  went 
together  to  receive  the  rent.  She  knows  he  received  it,  put  it  in  a 
letter,  sealed  it,  and  sent  it  up  the  country.  She  thinks  he  received 
the  rent  for  two  or  three  years  before  this.  To  her  testimony,  the 
defendants  oppose  the  evidence  of  Mr.  Maybin  and  others,  who  the 
plaintiff  says  is  an  interested  witness,  and  denies  the  accuracy  of 
his  statement.  On  this  part  of  the  case,  I  will  barely  remark,  that 
I  cannot  perceive  very  well  how  Mrs.  Craigen  could  be  mistaken, 
except  wilfully  so,  in  a  matter  of  so  much  importance  in  this  cause. 
Whether  she  is  mistaken,  will  be  for  you  to  determine,  remembering 
always  that  perjury  should  not  be  lightly  imputed  to  her,  and  that 
it  is  your  duty  to  reconcile  the  testimony  of  the  witnesses,  if  it  can 
be  conveniently  done.  If,  however,  you  believe  her  testimony,  here 
then  is  an  interruption  of  the  possession,  which  continued,  accord- 
ing to  her,  until  some  time  about  the  year  1800.  Her  evidence  shows 
that  the  persons  in  possession,  instead  of  being  the  tenants  of  Peters, 
were  in  truth  the  tenants  of  Sailor,  the  rightful  owner  of  the 
property.  They  have  also  relied  on  the  assessment.  This  testi- 
mony is  not  entitled  to  much  weight.  It  was  never  in  the  name 
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of  John  Peters.  It  does  not  appear  that  the  taxes  were  paid  by 
them.  I  do  not  wish  to  be  understood  as  intimating  any  opinion  on 
this  part  of  the  case.  You,  gentlemen,  have  heard  the  evidence 
and  arguments  of  counsel,  and  you  will  judge.  If,  then,  the  pos- 
session was  interrupted,  it  *cannot  again  begin  to  run  until,  r*97,n 
say  1799,  or  1800,  or  1802,  and  it  is  immaterial  which.  L 
For  until  1815,  which  is  another  period  which  is  important  in  the 
cause,  twenty-one  years  will  not  have  elapsed.  On  this  point  it  is 
necessary  also  to  remark,  that  several  of  the  witnesses  speak  of  the 
premises  "having  been  vacant  for  some  time  about  this  period.  Mr. 
Greiner  says  it  was  called  the  haunted  house,  was  vacant  and 
pelted  with  pebbles.  In  order  to  destroy  the  continuity  of  posses- 
sion, the  vacancy  must  not  be  merely  occasional,  such  as  occurs  in 
every  case,  where  a  party,  from  some  cause,  is  unable  to  obtain 
a  tenant,  and  shuts  his  property  up  for  a  short,  or  indeed  a  long 
time.  But  when  the  possession  is  abandoned  for  any  time,  or  when 
any  person  obtains  the  possession  who  is  unconnected  with  the  pre- 
vious holder,  it  prevents  the  operation  of  the  act  of  limitation 
against  the  owner.  When  the  possession  is  vacant,  the  law  casts 
the  possession  on  the  legal  owner.  The  plaintiff  also  contends, 
that  there  is  no  evidence  to  show  when,  or  how,  Daniel  Ley  came 
into  possession  :  that  he  makes  a  breach  in  the  possession :  that 
inasmuch  as  this  is  not  shown,  the  pres-umption  is,  that  he  entered 
in  strict  subordination  to  the  title  of  the  rightful  owner.  That  this 
view  is  confirmed  by  the  fact,  to  which  I  shall  afterwards  draw 
your  attention,  that  Ley  acknowledged  the  title  of  Sailor.  To  this 
the  defendants  reply,  that  Mr.  Maybin  proves  that  Daniel  Ley 
came  into  possession  of  the  property  as  the  tenant  of  Peters.  The 
plaintiff  also  says,  that  there  was  an  assertion  of  title  by  Sailor  in  the 
year  1807.  This  depends  on  the  testimony  of  Henry  Kalback.  I 
shall  now  call  your  attention  to  the  year  1815 ;  to  the  transaction 
which  is  spoken  of  as  having  taken  place  in  that  year.  I  refer 
now  to  the  testimony  of  Catharine  Craigen,  Isaac  Young  and 
Henry  Kalback.  In  considering  this  part  of  the  case,  I  would  wish 
you  to  remember  what  has  been  already  said  to  you.  The  credit 
to  be  given  to  these  witnesses  is  entirely  for  you — you  will  deter- 
mine this  from  a  view  of  the  whole  case.  But  if  they  are  to  be 
believed,  and  they  substantially  concur  in  the  same  statement,  they 
distinctly  prove,  that  in  the  latter  year,  1815,  Isaac  young,  acting 
under  a  letter  of  attorney  from  Jacob  Sailor,  claimed  the  title  to 
this  property.  That  Daniel  Ley,  who  was  then  in  possession,  hav- 
ing obtained  a  deed  from  Joseph  Peters,  most  distinctly  and  une- 
quivocally admitted  the  title  of  Jacob  Sailor.  That  he  promises 
either  to  rent  or  purchase  the  property ;  and  they  had  more  than 
one  interview  for  this  purpose.  But  they  were  unable  to  compro- 
mise, in  consequence  of  Ley's  unwillingness  to  give  the  sum 
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demanded  by  Sailor.  Although  a  compromise  offered  and  not 
accepted,  is  of  no  weight,  nor  would  the  protection  of  the  statute 
be  lost  by  declarations,  that  if  the  adverse  right  is  asserted  and 
proves  the  best,  he  must  yield,  as  is  said  by  Justice  Huston,  in 
Jones  v.  Porter,  S  P.  &  W.  135,  yet  if  you  should  believe  that  Daniel 
Ley  acknowledged  the  plaintiff's  title,  and  promised  either  to  rent 
or  purchase,  the  defendants  lose  the  privilege  of  the  statute,  unless 
*2731  tne  Defendants  had  an  actual  possession  previous  to  this 
*  time,  of  more  than  twenty-one  years.  From  1815  until 
12th  December  1831,  is  a  period  of  only  16  years,  and  this  would 
not  be  sufficient  time  to  bar  the  plaintiff's  right.  You  will  not  fail 
to  observe,  that  to  bar  the  plaintiff 's  right  it  is  necessary  that  there 
must  be  a  continued  possession.  It  will  not  do  to  make  up  the 
twenty-one  years  by  detached  periods  of  time.  You  cannot  take 
ten  years,  then  five,  and  put  these  together,  so  as  to  make  up 
the  twenty-one  years.  If  there  is  an  interruption  in  the  adverse 
holding  for  any  period  of  time,  however  short,  the  defendants  must 
begin  again,  and  must  count  their  adverse  holding  from  the  time 
interruption  ceased. 

"  In  conclusion,  I  have  only  to  say  to  you  that  the  plaintiff  is 
entitled  to  recover,  unless  the  defendants  have  shown  either  fraud, 
or  that  Weiss  re-conveyed  the  property  to  Henderson,  or  Hender- 
son conveyed  to  Ettwein  before  the  deed  made  by  Weiss  to  Sailor, 
was  recorded,  without  notice  either  express  or  implied,  or  that  he  is 
protected  by  the  assignment  to  his  assignees,  or  by  the  act  of  lim- 
itation. 

"  If,  however,  you  should  think  that  the  defendants  have  suc- 
ceeded in  either  ground  of  defence,  your  verdict  will  be  for  the 
defendants. 

"  If  otherwise  you  will  find  for  the  plaintiff." 

The  jury  found  for  the  plaintiff ;  and  the  defendants  moved  for 
a  new  trial  upon  the  following  reasons. 

1.  Because    the  verdict  is  against   law,  inasmuch   as  the  deed 
from  Weiss  to  Sailor  of  the  5th  July  1788,  was  not  recorded  until 
more  than  nine  months  after  its  execution,  that  is,  not  until  27th 
May  1789,  and  not  until  after  the  execution  and  acknowledgment 
of  the   deeds  of  Weiss  to  Henderson   of  19th  January  1789,  of 
Henderson  to  Ettwein  of  2d  February  1789,  and  of  Ettwein  to 
Peters  of  16th  February  1789  ;  they,  the  said   Henderson,  Ettwein 
and  Peters,  being,  as  alleged  and  proved  on  the  part  of  the  defend- 
ants, subsequent  bona  fide  purchasers  for  a  valuable  consideration 
and  without  notice.     And  also, 

2.  Because  the  claim  of  the  plaintiff  is  barred  by  the  statute  of 
limitations  ;  the  defendants,  and    those  under  whom    they  claim, 
having  actual,  distinct,  notorious,  visible,  hostile  and  uninterrupted 
adverse  possession  of  the  premises  in  question  previous  to  and  from 
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the  year  1793,  till  the  year  1815,  at  least,  and  as  the  defendants 
allege,  previous  to  and  from  the  year  1793,  till  the  present  time, 
accompanied  by  the  title  papers  from  1750,  and  with  the  evidence 
of  the  assessment  books  from  the  year  1791.  And  also, 

3.  Because  the  defendants  and  those  under  whom  they  claim, 
had  adverse  possession  of  the  premises  in  question  for  more  than 
twenty-one  years.     And  also, 

4.  Because  Jacob  Sailor,  the  grantor  to  the  plaintiff  had  assigned 
his  property  to  trustees,  under  the  insolvent  laws  of  Pennsylvania, 
in  *June  1817 ;  and  in  the  month  of  August  following,    r*9r, . 
made  the  conveyance  to  the  plaintiff,  in  trust  for  himself  ^ 
(the  said  grantor  and  others) ;  and  therefore,  he,  the  said  plaintiff, 
cannot  maintain  this  action. 

5.  Because  the  verdict  is  against  the  evidence  in  the  cause,  inas- 
much as  the  -only  proof  of  possession  of  the  said  Jacob  Sailor,  prior 
to  1815,  was  that  of  Catharine  Craigen  (except  Henry  Kalback, 
who  besides  being  discredited,  spoke  only  of  the  year  1807,  about 
nine  years  before  Daniel  Ley  was  the  owner  of  the  premises,  and  he 
merely  spoke  of  an  application  to  Daniel  Ley  who  was  then  in  pos- 
session), and  there  were  several  disinterested,  creditable  and  intel- 
ligent witnesses,   on  the  part  of  the  defendant,  who  proved  the 
possession  of  the  defendants,  and  those  under  whom  they  claim 
previous  to,  and  from  the  year  1793  till  the  present  time,  and  that 
the  possession  was  adverse ;  besides  the  public  sales  of  the  property 
and  other  acts  of  those  under  whom  the  defendants  claim,  evidenced 
by  deeds  and  other  documents. 

6.  Because  the  property  was  twice  sold  by  public  sale,  and  no 
notice  or  caution  given  by  the  plaintiff  or  Jacob  Sailor. 

7.  Because  the  judge  who  tried  the  cause  erred  in  charging  the 
jury,  that  the  law  presumes  the  purchaser  is  bound  to  inquire  of 
the  person  in  possession  about  the  land ;  and  that  the  jury  were 
warranted,  nay  bound  to  presume  that  Jacob  Sailor  had  possession 
till  19th  January,  and  2d  February  1789. 

8.  Because  the  judge  who  tried  the  cause  erred  in   telling  the 
jury  that  in  considering  the  point  of  the  statute  of  limitations,  they 
were  to  consider  that  Jacob  Sailor  had  the  legal  title,  and  also  that 
it  is  not  for  the  defendants  to  complain  that  he  laid  by ;  without 
telling  the  jury  that  that  was  a  circumstance  to  be  taken  into  con- 
sideration against  the  plaintiff's  title. 

9.  Because  the  judge  who  tried  the  cause,  charged  the  jury  that 
the  parol  evidence,  respecting  the  acknowledgment  by  Daniel  Ley, 
of  Jacob  Sailor's  title  in  1815,  if  believed,  was  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  and  to  prevent  its  being 
a  bar  to  the  plaintiff's  recovery. 

10.  Because  the  judge  who  tried  the  cause  told  the  jury  that 
the  plaintiff  was  entitled  to  the  benefit  of  the  presumption  that  the 
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debts  of  Jacob  Sailor  were  paid,  or  that  some  satisfactory  arrange- 
ment had  been  made  respecting  them. 

11.  Because  the  verdict  is  against  law  and  evidence. 

The  case  was  first  argued  at  March  term  1837. 

Mr.  Keemtt,  for  the  defendants. 

1.  The  deed  from  Weiss  to  Sailor  was  not  recorded  until  after 

^e  *^eeds  to  Henderson,  Ettwein  and  Peters;  who  were 
bona  fide  purchasers  without  notice.  The  act  of  17.75 
declares,  that  every  deed  which  shall  not  be  proved  and  recorded 
within  six  months  from  the  execution  shall  be  void  against  any 
subsequent  purchaser,  unless  such  deed  be  recorded  before  the 
proving  and  recording  of  the  deed  or  conveyance  under  which  such 
subsequent  purchaser^hall  claim.  In  this  case  it  is  not  pretended 
that  either  Henderson,  Ettwein  or  Peters,  had  actual  notice  of 
Sailor's  claim,  and  there  can  be  no  constructive  notice  under  this 
act  of  assembly. 

2.  The  judge  erred  in  telling  the  jury  that  they  were  warranted 
in  presuming  that  Sailor  had  possession  until  January  or  February 
1789,  and  that  the  purchaser  was  bound  to  inquire  of  the  person  in 
possession  about  the  land.     There  was  no  evidence  whatever  of 
Sailor  having  been  in  possession  :  2  Starkie's  Ev.  506.  [ROGERS,  J. 
— Possession  is  presumed  to  follow  the  recording  of  the  deed,  and  the 
contrary  must  be  shown.]     It  has  not  been  supposed  that  a  pur- 
chaser who  has  a  regular  chain  of  title  with  all  the  previous  deeds, 
is  bound  to  go  to  the  property  and  inquire  into  the  ownership  of 
the  person  in  possession.     [KENNEDY,  J. — I  think  that  Krider  v. 
Lafferty,  1  Whart.  303,  settles  that  point  against  you.] 

3.  Parol  evidence  of  an  acknowledgment  of  title  in  another  is 
not  sufficient  to  prevent  the  operation  of  the  statute  of  limitations. 
How  could  a  purchaser  from  Ley  become  acquainted  with   these 
alleged  conversations.     The  statute  of  frauds  and  the  statute  of 
limitations  would  both   become   nugatory,  if  euch  evidence  were 
allowed  any  weight.     The  conversation  was  not  evidence  of  any 
fact  ;  at  best,  it  was  a  mere  expression  of  opinion.     The  evidence 
shows  clearly  that  the  defendants  were  in  actual  and  unquestioned 
possession,  at  least  as  early  as  1789,  and  their  possession  continued 
until  1825,  if  not  later,  and  the  only  doubt  thrown  upon  the  con- 
tinuity of  possession  arises  from  the  testimony  of  a  single  witness, 
who  is  not  entitled  to  credit.     Upon  the  subject  of  the  statute 
of  limitations,  and   the  effect  of  parol  declarations   to  counteract 
it,  the  counsel  referred  to  the  2d  section  of  the  act  of  1789  and 
cited   the   following    cases.      Thompson   v.    Smith,    7    S.   &    R. 
209 ;  Pedrick  v.  Searle,  5  Id.  240 ;  Gregory  v.   Setter,  1  Dall, 
193  ;  Graham  v.  Moore,  4  S.  &  R.  467  ;  McKinney  v.  Leacock, 
1  Id.    26 ;  Adams  on  Ejectment,  by  Tillinghast,  p.  57,  in  note, 
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where  the  cases  are  collected ;  Jackson  v.  Shearman,  6  Johns.  21 ; 
Jackson  v.  Davies,  5  Cowen  133 ;  Jackson  v.  Kisselback,  10 
Johns.  338;  Jackson  v.  Carey,  16  Id.  305;  Rundle  v.  Etwein, 
6  Binn.  136. 

4.  There  was  not  in  this  case  such  a  lapse  of  time  after  the  ap- 
plication for  the  benefit  of  the  insolvent  laws  as  to  authorize  the 
presumption  of  the  payment  of  Sailor's  debts.  Only  fourteen  years 
had  elapsed  from  the  date  of  the  application  to  the  bringing  of  the 
ejectment.  It  appeared  in  evidence  that  Sailor  was  indebted  by 
specialties  *and  even  judgments.  In  Foulk  v.  Brown,  2  r*97« 
Watts  214,  Judge  Sergeant  lays  down  the  law,  that  "  after  *- 
a  lapse  of  twenty  years,  bonds  and  other  specialties,  merchants' 
accounts,  legacies,  mortgages,  judgments,  and  indeed  all  evidences 
of  debt  excepted  out  of  the  statute,  are  presumed  to  be  paid."  It 
does  not  appear  from  the  report  of  the  case  of  Power  v.  Hollman,  2 
Watts  218,  what  length  of  time  elapsed  between  the  discharge 
under  the  insolvent  law  and  the  commencement  of  the  suit ;  nor 
does  it  appear  that  there  were  any  specialty  debts  or  judgments. 
In  Boltz  v.  Bullman,  1  Yeates  584,  it  was  held,  that  eighteen 
years  and  a  half  were  not  sufficient  to  create  the  presumption  of 
payment  of  a  bond. 

Mr.  H.  Subbell  and  Mr.  Rawle,  for  the  defendants  (plaintiff?) 
were  requested  by  the  court  to  confine  themselves  to  the  ninth  and 
tenth  reasons  for  a  new  trial. 

1.  The  evidence  shows  that  Sailor  was  in  possession  in  1792,  at 
least  by  the  receipt  of  rent.  The  occupancy  alleged  on  the  other 
side  may  have  been  quite  consistent  with  this,  by  not  being  adverse 
but  in  the  character  of  tenancy.  It  is  necessary  to  create  the  bar 
of  the  statute,  that  the  possession  should  be  distinct  and  hostile. 
The  character  of  the  possession  whether  hostile  or  otherwise,  may 
certainly  be  shown  by  parol.  Indeed,  the  fact  of  actual  posses- 
sion can  be  proved  only  by  parol.  The  same  kind  of  evidence 
then  is  surely  admissible,  and  important  to  negative  the  allegation 
of  hostility,  by  showing  an  admission  of  title. 

The  following  cases  were  cited  in  reference  to  this  point.  Jack- 
son v.  Bard,  4  Johns.  230 ;  Jackson  v.  Sharp,  9  Id.  167  ;  Wick- 
ham  v.  Conklin,  8  Id.  227  ;  Jackson  v.  Croy,  12  Id.  427  ;  Jackson 
v.  Parker,  1  Johns.  Cas.  124  ;  Jackson  v.  Thomas,  16  Johns.  293 ; 
Hawk  v.  Senseman,  6  S.  &  R.  21 ;  Overfield  v.  Christie,  7  Id. 
177  ;  Wallace  v.  Duffield,  2  Id.  527  ;  Rung  v.  Shoneberger,  2 
Watts  23;  Potts  v.  Gilbert,  3  Wash.  C.  C.  Rep.  475;  Davis  v. 
Pierce,  1  Term  Rep.  53 ;  Doe  v.  Pettit,  5  Barn.  &  Aid.  223 ;  s. 
C.  7  Eng.  Com.  Law  Rep.  75 ;  Galloway's  Lessee  v.  Ogle,  2 
Binn.  471;  Jackson  v.  Cuerder,  2  Johns.  Cas.  353;  Jackson  v. 
Dobbin,  3  Johns.  Rep.  223  ;  Jackson  v.  Scissam  3  Id.  499 ;  Jackson 
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v.   Davis,  5  Cowen   129 ;  Jackson   v.    Shearman,   6  Johns.   21 : 
Graham  v.  Moon,  4  S.  &  R.  467. 

2.  The  second  ground  is  not  entitled  to  favor,  since  it  is  inde- 
pendent of  any  claim  on  the  part  of  the  defendants,  either  to  title 
or  possession.  Supposing,  which  is  quite  improbable,  that  the 
Jacob  Sailor  who  took  the  benefit  of  the  insolvent  law  in  1817,  was 
the  plaintiff  in  this  case,  we  contend  that  the  jury  were  authorized 
to  presume  payment  of  all  debts  and  a  reassignment  of  the  property 
after  the  lapse  of  nineteen  years,  which  had  intervened  from  the 
date  of  the  discharge  to  the  time  of  the  trial.  The  debts  were 
*277~l  Principa%  *bj  simple  contract.  The  dictum  of  Judge  Hus- 
•"  ton.  in  Feather's  Appeal,  1  P.  &  W.  322,  that  the 
statute  of  limitations  does  not  run  against  debts  due  by  an  insol- 
vent, was  declared  not  to  be  law  in  Shoenburger  v.  Adams,  4 
Watts  430,  and  in  Gest  v.  Hieskell,  5  Rawle  134,  and  was  finally 
disavowed  in  Sletor  v.  Oram,  1  Whart.  106.  It  is  settled  that 
after  twenty  years  the  jury  are  bound  to  presume  payment  of  bonds 
and  other  debts  not  within  the  statute ;  but  within  twenty  years  it 
is  a  presumption  of  fact  dependent  on  circumstances,  of  which  time 
is  a  material  one.  Cope  v.  Humphreys,  14  S.  &  R.  15 ; 
Diemer  v.  Sechrist,  1  P.  &  W.  420;  Nickle  v.  McFarlane,  3 
Watts  167 ;  Foulk  v.  Brown,  2  Id.  209.  Here  there  were 
many  circumstances  besides  lapse  of  time.  A  material  fact  was, 
that  the  trustees  never  qualified,  although  there  was  a  large  real 
estate  which  might  have  been  made  available  for  creditors  if  there 
had  been  any. 

Mr.  J.  R.  Ingersoll,  in  reply. 

The  doctrine  contended  for  on  the  other  side,  respecting  the 
acknowledgment  of  a  claim,  is  a  very  dangerous  one.  Even  in 
respect  to  debts  it  has  been  very  much  narrowed ;  and  in  England 
by  a  late  statute  an  acknowledgment  of  indebtedness  must  be  in 
writing.  Parol  evidence  is  not  admissible  to  affect  'title,  directly 
or  indirectly,  though  possession  may  be  attacked  by  it.  In  the 
case  of  Levy  v.  The  Bank  of  the  United  States,  1  Binn.  27,  it  was 
held,  that  an  admission  by  the  plaintiff,  did  not  bind  him  in  the 
case  of  personal  property  ;  and  certainly  such  acknowledgments 
ought  not  to  have  greater  force  in  respect  to  real  estate.  If  Ley 
had  done  any  act,  such  as  paying  rent  or  accepting  a  conveyance, 
he  would  certainly  be  estopped.  Doe  dem.  Buller  v.  Mills,  2  Ad. 
&  Ellis  17 ;  S.  c.  Eng.  Com.  Law  Rep.  16.  The  case  of 
Jones  v.  Porter,  3  P.  &  W.  135,  does  not  go  to  the  extent  sup- 
posed. Judge  Huston  there  says,  that  the  protection  of  the  statute 
is  not  lost  by  declarations,  that  the  party  will  yield  if  the  adverse 
title  proves  best.  In  the  case  cited  from  Johnson's  Reports,  on 
the  other  side,  the  declarations  seem  to  have  related  to  possession 
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merely.  The  opinion  in  Jackson  v.  Burd,  4  Johns.  234,  wag 
entirely  obiter.  The  alleged  declarations  in  this  case  were  pro- 
duced by  the  contrivance  of  the  plaintiff,  and  under  circumstances 
which  would  induce  equity  to  give  relief  against  them,  supposing 
that  they  were  otherwise  binding.  They  were  made  also,  if  at  all 
in  view  of  a  compromise ;  and,  therefore,  could  not  be  admitted  to 
affect  the  party's  rights  afterwards. 

The  court  having  directed  a  re-argument  on  the  questions  arising 
upon  the  9th  and  10th  reasons,  the  case  was  again  argued  at  this 
term  by  the  same  counsel. 

For  the  defendant  were  cited  the  following  cases  in  addition  to 
those  formerly  cited :  Hall  v.  Vandegrift,  3  Binn.  374 ;  Law  v. 
*Merrill,  6  Wend.  277  ;  Jackson  v.  Spear,  7  Id.  401  ;  .-^g 
Jackson  v.  De Waltz,  7  Johns.  Rep.  157 ;  Jackson  v. 
Walker,  7  Cowen  637  ;  Brant  v.  Cuyler,  10  Johns.  358 ;  Morse  v. 
Hitchcock,  4  Wend.  492 ;  Jackson  v.  Cole,  4  Cowen  587  ;  Jack- 
son v.  Dennis,  4  Wend.  558  ;  Jackson  v.  Harder,  4  Johns.  202 ; 
12  Wend.  105;  Daniel  u.  Ellis,  1  Marsh.  Kentucky  Rep.  60. 

For  the  plaintiff,  were  cited  in  addition,  Brandt  v.  Ogden,  1 
Johns.  Rep.  158 ;  Jackson  v.  Waters,  12  Johns.  358 ;  Smith  v. 
Bayley,  9  Id.  180  ;  Jackson  y.  Parker,  1  Johns.  Cas.  124  ;  McMas- 
ters  v.  Bell,  2  P.  &  W.  180 ;  Read  v.  Dickey,  1  Watts  152 ; 
Walker  v.  Walker,  16  S.  &  R.  379 ;  Miller  v.  Kean,  5  Watts  348 ; 
Comegys  v.  Carlin,  3  Id.  280  ;  Mercer  v.  Watson,  1  Id.  330 ; 
Royer  v.  Benlow,  10  S.  &  R.  303 ;  Davis  v.  Pearce  2  Term  Rep. 
63  ;  Jackson  v.  Eyre,  14  Johns.  224  ;  Wells  v.  Prince,  4  Mass. 
Rep.  67. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — On  the  trial  of  this  cause  at  Nisi  Prius,  several 
questions  of  law  were  raised  and  discussed  by  the  counsel  con- 
cerned ;  upon  which  it  became  necessary  for  the  learned  judge, 
before  whom  the  cause  was  tried,  to  instruct  the  jury.  His  instruc- 
tion to  the  jury  on  these  questions  has  been  excepted  to  by  the  coun- 
sel for  the  defendants,  and,  among  other  matters,  assigned  by  them 
as  reasons  for  a  new  trial.  After  a  very  full  and  elaborate  discus- 
sion of  them  by  the  counsel  on  both  sides,  and  a  deliberate  consider- 
ation of  them  on  our  part,  we  are  well  satisfied  that  they  were 
correctly  answered  by  the  judge  in  his  charge  to  the  jury.  The 
principles  connected  with  and  governing  the  solution  of  them,  are 
stated  with  great  clearness  and  precision  by  him,  and  applied  with 
a  degree  of  force  and  aptness  that  would  seem  to  render  the  more 
clear  and  perfect  demonstration  of  them  unnecessary,  if  not  vain  : 
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it  will  not  therefore  be  attempted.  But  we  think  the  verdict  is 
decidedly  against  the  weight  of  the  evidence  given  on  the  trial  of  the 
cause,  if  not  wholly  and  entirely  so,  and  more  especially  as  regards 
the  nature  of  the  possession  and  the  duration  of  time,  which  the 
defendants  and  those  under  whom  they  claimed  the  right  of  pro- 
perty, as  well  as  that  of  the  possession,  to  the  lot  of  ground  in  ques- 
tion, actually  had  and  held  it.  It  appears  to  us  clear,  from  the 
evidence  on  the  part  of  the  defendants,  that  their  possession,  which 
is  admitted  now  to  exist,  and  that  of  those  from  whom  they  derive 
their  right  to  it,  cannot  be  considered  other  than  adverse  to  the 
plaintiff's  claim,  from  its  commencement ;  and  that  it  has  so  con- 
tinued down  to  the  present  time,  even  admitting  the  evidence  given 
on  the  part  of  the  plaintiff,  and  all  that  can  be  fairly  drawn  from  it, 
*27°n  *to  ^e  true<  Also,  tnat  tne  evidence  on  the  part  of  the 
-"  defendants  shows  beyond  all  reasonable  doubt,  that  their 
continuous  possession  had  endured  much  more  than  twenty-one 
years  before  this  action  was  commenced  ;  and  was  therefore  pro- 
tected against  the  plaintiff's  claim  by  the  statute  of  limitations. 
Both  parties  derive  their  respective  claims  to  the  lot  by  deeds  of  con- 
veyance from  George  Weiss.  The  plaintiff's  appears  to  be  the  first 
in  point  of  time,  both  as  to  its  execution  and  being  put  on  record,  and 
therefore  was,  without  doubt,  at  one  time  the  only  valid  one  of  the 
two.  Whether,  however,  the  plaintiff  or  Jacob  Sailor,  his  grantor, 
and  the  immediate  grantee  of  George  Weiss,  ever  took  the  actual  pos- 
session of  the  lot  as  all,  is  very  questionable  from  the  evidence.  It 
does  not  appear  to  have  ever  been  assessed  with  taxes  at  any  time 
in  the  name  of  Jacob  Sailor,  either  as  the  owner  or  occupant  of  it. 
He  obtained  the  title  to  it  by  a  deed  of  conveyance  from  George 
Weiss  on  the  5th  of  July  1788.  Had  he  taken  the  actual  pos- 
session of  it,  either  by  himself  or  his  tenants  immediately,  or 
shortly  after,  and  kept  it  even  for  the  space  of  two  or  three  years, 
it  might  naturally  be  supposed  that  the  assessor  would  have  come 
to  a  knowledge  of  it,  and  of  course,  as  it  was  his  duty,  would  have 
made  return  of  it  in  Sailor's  name  accordingly  ;  nothing,  howev-r. 
of  the  kind  appears.  But  it  does  appear  that  Jacob  Peters'  son  &_.d 
one  of  the  executors  of  John  Peters,  to  whom,  with  the  other  execu- 
tors, the  lot  was  devised  to  be  sold,  his  father,  the  testator  having 
purchased  and  obtained  a  deed  of  conveyance  for  it,  on  the  16th  of 
February  1780,  from  Jacob  Ettwein,  who,  on  the  2d  of  that  same 
month,  purchased  and  obtained  a  deed  of  conveyance  for  it  from 
William  Henderson,  who,  on  the  19th  of  the  preceding  month, 
purchased  and  obtained  a  deed  of  conveyance  for  it  from  George 
Weiss,  who  had,  on  the  5th  of  July  .preceding,  as  has  been  men- 
tioned, conveyed  it  to  Jacob  Sailor,  was  assessed  as  the  owner  of  a 
lot  answering  the  location  of  the  lot  in  question  in  the  year  1791, 
the  second  year  after  his  father  purchased  it,  and  in  the  same  year, 
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as  it  would  seem,  of  his  death ;  and  so  it  appears  to  have  been 
assessed  every  succeeding  year  till  1798,  when  it  was  assessed  as 
the  estate  of  George  Peters,  another  son  and  executor  of  John 
Peters,  in  whose  name  it  continued  to  be  assessed  till  1805,  when 
it  was  assessed  in  the  names  of  Ley  and  Hupfeldt,  who,  as  it  may 
be  inferred  very  fairly  from  the  evidence,  came  into  the  possession 
as  the  tenants  of  Joseph  Peters,  who  purchased  of  the  executors  of 
John  Peters  in  April  1800 ;  and  it  continued  to  be  assessed  to  Ley 
and  Hupfeldt  till  1808,  when,  in  addition  to  their  names,  Joseph 
Peters  is  superadded  as  the  owner  of  the  estate ;  and  thus  it  con- 
tinued till  1811,  when  the  name  of  Hupfeldt  is  dropped,  and  the 
assessment  made  in  the  name  of  Daniel  Ley  alone,  who,  previously 
to  that,  in  November  1809,  had  purchased  the  lot  of  Joseph  Peters ; 
so  that  from  1791,  it  was  regularly  assessed,  as  it  would  seem  by 
the  evidence,  to  some  one  or  other  of  the  Peters  family,  and  those 
to  whom  *it  was  transferred  by  them,  down  to  the  present  r*oQA 
time.  This  taken  in  connection  with  the  verbal  testimony  •- 
given  by  the  witnesses  on  behalf  of  the  defendants,  seem  to  estab- 
lish very  clearly  that  actual  possession  of  the  lot  was  taken  by  the 
Peters  family,  at  least,  as  early  as  1790  or  1791.  First,  the  testi- 
mony of  Conrad  Wile  says,  that  he  removed  opposite  to  the  lot  in 
1793  ;  that  the  Peters  family  occupied  it  at  that  time  ;  he  thinks 
they  occupied  the  bake-house  as  such,  though  he  does  not  recollect 
it  distinctly  ;  Jacob  Peters  died,  he  thinks,  of  the  fever  in  1793 ; 
that  after  his  death,  a  man  of  the  name  of  Stammers  occupied  it ; 
he  was  a  baker  and  followed  that  business ;  but  he  cannot  tell  how 
long  he  continued  to  occupy  it,  nor  under  whom  he  held  it,  though 
they  were  intimate  acquaintances.  But  as  several  of  the  witnesses 
think  that  the  Peters  family  had  occupied  shortly  before,  and  as 
they  lived,  according  to  the  evidence  without  doubt  or  contradiction, 
in  a  house  on  the  adjoining  lot,  there  being  then  no  dwelling-house 
on  it,  the  natural,  if  not  the  necessary  presumption  is,  that  Stam- 
mers took  possession  under  the  Peters  family.  For  it  is  not  to  be 
believed,  unless  there  were  direct  and  positive  proof  of  the  fact, 
that  they,  considering  themselves  to  be,  as  we  are  bound  to  suppose 
from  the  evidence,  the  undisputed  owners  of  the  lot,  and  having  it 
close  by  their  residence,  constantly  under  their  eye,  would  have 
permitted  Stammers  or  any  other  to  have  taken  possession  of  and 
to  have  occupied  it,  without  it  were  taken  under  them.  Nor, 
indeed,  is  it  probable,  seeing  that  they  were  then  considered  and 
reputed  by  every  one  in  the  neighborhood  to  be  owners  of  it,  that 
Stammers  or  any  one,  excepting  Jacob  Sailor,  would  have  attempted 
to  take  possession  without  their  consent.  John  Greiner  also  testi- 
fied, that  John  Peters  was  in  possession  of  it  before  his  death,  which 
must  have  been,  at  least,  as  early  as  1791,  and  that  he  was  suc- 
ceeded by  his  son  Jacob,  who  died  of  the  fever  in  1793.  He  thinks 


280  SUPREME  COURT  \I)ec.  Term, 

[Sailor  v.  Hertzog.] 

that  it  was  untenanted  anterior  to  and  after  the  death  of  Jacob 
Peters,  before  the  occupancy  of  Ley  commenced.  According  to  the 
testimony  of  Edward  Penington,  Daniel  Ley  went  into  the  posses- 
sion of  the  sugar-house  on  the  lot  in  dispute,  either  in  the  year 
1800  or  1801.  And  John  Maybin,  a  son-in-law  of  John  Peters, 
and  also  one  of  his  executors,  though  he  could  not  testify  to  the 
year  that  the  Peters  first  took  possession  of  the  lot,  yet  he  knew 
they  were  in  possession  of  it  in  1793  ;  that  they  kept  possession 
of  it  until  the  executors  of  John  Peters,  of  whom  he  was  one,  sold 
it  at  a  public  sale  to  Joseph  Peters ;  which  according  to  the  deed  of 
conveyance  made  by  them,  was  in  October  1804.  Joseph  Peters, 
as  he  testifies,  was  the  youngest  son  of  John  Peters ;  that  he  took 
the  possession  and  held  it  by  himself  or  his  tenant,  as  he  believes, 
until  he  sold  it  to  Ley  and  Hupfeldt.  He  believes  Ley  and  Hup- 
feldt  were  the  first  who  made  a  sugar-house  of  it.  He  also  testifies 
that  he  understood  that  George  Peters  rented  it  first  to  Ley.  None 
of  these  witnesses,  though  they  resided  in  the  immediate  neighbor- 
*2ft1  1  h°0<^'  *°f  tne  ^°^'  ever  heard  of  Jacob  Sailor  being  the 
J  owner  of  or  of  his  having  any  claim  to  it,  until  about  the 
time  this  action  was  brought.  They  all  understood  and  believed 
that  the  Peters  were  the  owners  of  it ;  which  goes  strongly  to  sup- 
port and  confirm  the  fact,  that  no  possession  was  ever  had  of  it 
from  the  time  John  Peters  obtained  his  deed  of  conveyance  for  it, 
down  to  the  commencement  of  this  action,  that  was  not  taken 
and  held  under  the  Peters  claim.  Catharine  Craigen  or  Hanson, 
a  sister  of  Jacob  Sailor,  and  witness  produced  on  the  part  of  the 
plain  tiff,  is  the  only  person  who  has  even  given  a  single  spark  of 
evidence  to  the  contrary.  She  testifies  that  she  knew  her  husband 
had  received  rent  for  Jacob  Sailor,  meaning  for  the  lot  in  question, 
and  sent  it  to  him  in  the  country.  The  last  time  he  received  rent, 
according  to  her  recollection,  was  in  1797  :  and  he  stopped  receiv- 
ing it  at  that  time  on  account  of  the  sickness.  She  knows  it  was 
rent  for  this  property,  because  her  husband  always  received  rent 
and  sent  it  to  Jacob  Sailor  in  the  country,  who  lived  then  beyond  the 
blue  mountain.  After  the  sickness  she  went  with  her  husband  to 
the  sugar-house,  when  they  found  strangers  in  the  possession  of  it. 
Then  her  husband  looked  after  the  rent  no  longer,  but  sent  word  to 
Jacob  Sailor  to  come  down  himself ;  that  he  accordingly  came,  and 
found  strangers  in  the  possession  of  it.  But  she  does  not  know  the 
name  of  any  tenant  of  whom  rent  was  received  by  her  husband ; 
nor  does  it  appear  that  she  ever  saw  any  paid,  at  least  she  has  not 
said  so.  She  says,  the  first  she  knew  of  the  property,  was  after  her 
brother  bought  it,  before  the  sickness  of  1793.  Then  there  was  a 
bake-house  on  it,  but  she  cannot  tell  whether  it  was  frame  or  brick, 
or  how  many  stories  it  was  high,  though  she  was  in  it  several  times ; 
and  her  brother  wanted  her  and  her  husband  to  live  in  it.  That 
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the  tenants  left  it  in  1797,  on  account  of  the  sickness,  and  did 
not  return,  though  she  can  tell  nothing  about  them,  nor  who  they 
were,  not  even  the  name  of  any  one  ;  nor  does  she  state  how  she 
knew,  whoever  they  might  be,  that  they  were  tenants  to  her 
brother.  Her  testimony  is  very  questionable,  if  not  wholly  incred- 
ible ;  for  in  1825,  she  gave  it  in  the  form  of  a  deposition,  without 
testifying  to  any  of  the  matters  as  mentioned  above,  and  testified 
to  by  her  on  trial  at  Nisi  Prius.  Instead  of  saying  that  the  first 
she  knew  of  the  property,  was  after  her  brother  Jacob  purchased, 
as  she  did  on  the  trial  at  Nisi  Prius,  she  in  her  deposition  says,  that 
as  late  as  1815,  she  then  thought  the  sugar-house  belonged  to  her 
deceased  sister,  to  whom  her  brother  Jacob  was  executor,  and  that 
her  sister  had  left  it  to  herself,  her  brother  Jacob,  and  a  surviving 
sister.  She  also  states  in  her  deposition,  that  at  the  same  time  she 
thought  so,  she  went  in  company  with  her  son-in-law,  Isaac  Young, 
to  Daniel  Ley,  who  was  in  the  possession  of  the  sugar-house,  to  see 
if  it  belonged  to  him  or  not.  That  she  asked  Ley,  if  it  belonged 
to  her  brother,  or  no  ;  Mr.  Ley  said  he  had  bought  it,  but  she 
could  not  recollect  of  whom  he  said  he  bought  it :  that  he  showed 
her  the  deed  *and  other  papers  ;  and  said  that  they  could  I-*OQO 
not  give  him  a  good  title,  and  he  would  not  pay  them  any  ' 
more  money.  In  her  deposition  she  gives  her  narrative  plainly  in 
such  a  way,  as  to  make  it  be  believed,  that  she,  not  Isaac  Young, 
called  upon  Ley,  and  that  she  alone  had  all  the  conversation  with 
Ley  relative  to  the  sugar-house,  that  took  place  upon  that  occasion  : 
in  short,  that  Isaac  Young  did  not  even  speak  a  single  word  to  Ley 
then  about  it ;  but  merely  accompanied  her  to  Ley's  that  she  might 
see  and  talk  to  Ley  in  regard  to  it.  According,  however,  to  the 
relation  given  by  her  on  the  trial  at  Nisi  Prius,  she  expressly  and 
directly  contradicts  all  this,  and  says  that  she  went  thither  because 
Isaac  Young  took  her ;  that  he  went  thither,  after  he  got  a  power 
from  Jacob  Sailor,  her  brother,  to  look  after  the  property  ;  that  she 
did  not  go  thither  to  see  if  she  had  any  .claim  to  the  property, 
because  she  knew  she  had  none  ;  that  she  went  to  see  a  friend  on  the 
G-ermantown  road,  while  Young  looked  at  the  papers,  which  Ley 
showed  him ;  that  he  showed  him,  not  her,  all  his  papers,  bonds 
and  every  thing  ;  and  she  does  not  testify  that  she  spoke  as  much 
as  one  single  word  to  Ley  about  the  sugar-house  or  the  property, 
but  that  Young  said  all  to  Ley  that  was  spoken  to  him  in  relation 
to  it.  In  her  testimony  to  the  arbitrators  on  the  llth  of  October 
1827,  instead  of  going  to  see  a  friend  while  Young  was  looking  at 
the  papers  shown  to  him  by  Ley,  she  said  she  went  out  and  held 
the  horse  that  they  used  in  coming  thither,  as  it  was  wild.  Again. 
in  her  deposition  she  says  nothing  about  either  her  brother  having 
received  rent  for  the  sugar- house  at  any  time,  or  her  husband  for 
him.  The  first  time  she  testified  to  rent  having  been  received,  was 
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on  the  trial  of  the  cause  before  the  arbitrators,  when  she  said,  "  my 
husband  had  the  care  of  it,  and  to  the  best  of  my  knowledge  got 
some  money  for  rew£,"without  stating  from  whom,  "  and  sent  it  to 
my  brother  ;  and  then  the  sickness  came  on."  Before  the  arbitra- 
tors, she  also  said,  she  went  to  Ley's  with  Young,  who  went  thither 
to  get  rent,  that  Young  claimed  rent  for  the  sugar-house ;  yet 
Young  does  not  testify  that  he  made  any  such  claim.  Thus  it  is 
seen  that  the  several  narratives  given  by  her  at  different  times  of 
the  interview  with  Ley,  and  relative  to  the  property  in  question 
generally,  form  a  tissue  of  contradiction,  which  cannot  positively 
be  reconciled.  The  fact  then  of  Jacob  Sailor's  having  received  rent, 
either  directly  or  indirectly,  for  or  on  account  of  the  sugar-house, 
standing  entirely  upon  the  evidence  of  Catharine  Craigin  or  Hanson, 
for  its  support,  cannot  with  any  propriety  be  said  to  have  been 
proved.  Besides  the  facts  established  by  the  written  evidence, 
which  is  not,  and,  as  I  apprehend,  cannot  be  contradicted  or  im- 
pugned, to  wit,  that  the  property  was  returned  by  the  assessor  as 
the  estate  of  John  Peters,  as  early  as  the  year  1791,  and  continued 
to  be  assessed  with  taxes  in  the  names  of  the  Peters  family,  as  the 
estate  of  one  or  other  of  them,  until  they  passed  it  away  to  strangers, 
together  with  the  acts  of  ownership  exercised  by  them  over  it  in 
*983~l  *making  sales  thereof,  both  public  and  private,  go  strongly 
'  to  disprove  all  that  Mrs.  Hanson  has  said  in  regard  to  the 
rent  being  received  by  her  husband  for  her  brother,  or  by  her 
brother  himself;  and  to  prove  at  the  same  time,  that  the  Peters 
family  asserted  their  claim  to  the  sugar-house,  and  the  lot  upon 
which  it  stood,  and  as  it  were  kept  it  up  by  a  continual  claim,  by 
means  whereof,  as  also  by  their  having  occupied  the  same  either 
themselves  personally  or  by  their  tenants,  they  acquired  the  reputa- 
tion of  being  notoriously  the  owners  thereof,  while  Jacob  Sailor  was 
wholly  unknown  as  ever  having  a  claim  thereto  ;  but  this  could  not 
well  have  been  the  case,  had  he  ever  been  in  the  actual  possession 
of  the  property,  either. himself  in  person,  or  by  his  tenants,  as  his 
sister  has  testified. 

This  written  evidence  just  noticed,  while  it  goes  to  impugn  the 
testimony  of  Mrs.  Hanson,  and  taken  with  itself,  to  render  it 
altogether  unworthy  of  credit,  strongly  tends  to  support  and 
strengthen  the  parol  evidence  given  on  the  part  of  the  defendants, 
of  the  early  and  long-continued  possession  of  the  property  having 
been  actually  taken  and  kept  by  the  defendants  and  those  under 
whom  they  claim  :  so  that  there  is  really  no  room  left  to  doubt  that 
they  took  and  have  had  the  actual  adverse,  entire,  distinct  and 
obvious  possession  of  the  premises  in  question,  for  a  much  longer 
period  than  that  required  by  the  statute  of  limitations,  not  only  to 
protect  them  in  their  present  possession,  but  to  enable  them  to 
recover  it  in  ejectment  if  they  should  be  expelled. 
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But  it  has  been  contended  and  urged  strenuously  by  the  counsel 
for  the  plaintiff,  that,  even  admitting  the  possession  of  those  under 
whom  the  defendants  claim,  to  have  been  originally  adverse,  yet 
the  testimony  of  Catharine  Craigen,  Isaac  Young  and  Henry  Kal- 
back,  proves  clearly,  that  it  became  otherwise  in  the  year  1815, 
before  the  statute  of  limitations  had  fully  run.  That  from  their 
evidence  the  jury  were  warranted  in  finding  that  Daniel  Ley,  then 
in  the  actual  possession,  consented  and  agreed  to  hold  under  Jacob 
Sailor,  from  that  time  forward.  Although  I  think  the  evidence  of 
the  defendants  was  abundantly  sufficient  to  show  that  the  statute 
of  limitations  had  run  before  1815,  yet  supposing  it  was  not,  we 
are  of  opinion  that  the  testimony  of  Catharine  Craigen,  Isaac 
Young  and  Henry  Kalback,  or  that  of  any  other  witness  produced 
on  the  trial,  does  not  go  to  prove  any  consent  given,  or  agreement 
made  by  Daniel  Ley,  that  he  would  give  up  all  claim  of  right  to 
the  property  and  the  possession  of  it,  and  thenceforward  hold  the 
possession  thereof  under  Jacob  Sailor.  The  utmost  that  can  be 
fairly  deduced,  from  all  that  these  witnesses  testify  to,  that  he 
either  said  or  did,  is,  that  he  was  willing  to  compromise,  and  to 
give  something  in  order  to  extinguish  Sailor's  claim ;  though  I  am 
far  from  thinking  that  much  credit  ought  to  be  attached  to  their 
evidence,  even  if  it  were  material  to  the  matter  in  issue  between 
the  parties,  on  account  of  the  discrepancy  in  the  several  narratives 
given  by  the  two  first  at  different  times,  and  the  bad  character  of 
*the  third  as  to  truth.  Mrs.  Craigen,  who  had,  according  r^ooi 
to  her  deposition,  all  the  conversation  herself  with  Ley  in  '• 
1815,  when  she  went  to  his  house  in  company  with  her  son-in-law, 
Isaac  Young,  does  not  state  any  thing  was  then  said  by  Ley  about 
his  being  willing  to  lease  of  Sailor  or  to  purchase  of  him,  or  even  to 
compromise ;  but  merely  says,  that  he  told  her,  that  he  had  bought 
the  sugar-house,  but  the  person  of  whom  he  bought  could  not  give 
him  a  good  title,  and  he  did  not  mean,  therefore,  to  pay  him  the 
rest  of  the  purchase-money.  She,  however,  afterwards  in  her  evi- 
dence before  the  arbitrators,  transposes  herself  and  Young  ;  and 
instead  of  testifying  as  she  did  in  her  deposition,  that  she  went 
accompanied  by  Young,  to  see  Daniel  Ley,  and  to  speak  to  him 
concerning  the  property,  and  that  she  did  do  so,  she  testified  that 
Young  being  the  agent  of  her  brother,  went  to  see  Ley,  to  get  rent 
of  him  for  the  sugar-house,  and  that  she  went  along ;  that  Young 
told  Ley  he  had  come  for  rent  for  Jacob  Sailor ;  to  which  Ley 
replied  that  he  hoped  he  would  not  distress  him  ;  that  he  had  bought 
the  property,  and  would  pay  no  more  money,  because  the  title  of 
Jacob  Sailor  was  clear ;  requested  Young  to  send  for  Sailor  and  he 
would  try  and  compromise  if  he  could.  Young  claimed  rent  for 
the  bake-house  in  Sterling  alley.  Mr.  Ley  said  nobody  had  a  clear 
title  but  Jacob,  and  he  should  pay  no  more  money  till  he  got  the 
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title  of  Mr.  Sailor ;  he  would  try  and  compromise  with  Mr.  Sailor. 
Young  got  no  rent,  but  Ley  told  him  to  send  for  Jacob  Sailor,  (who, 
as  she  testified,  was  then  over  the  mountains,  and  had  been  gone  a 
good  while,  though  according  to  Young's  testimony  at  Nisi  Prius, 
it  would  seem,  he  was  in  or  about  the  city),  and  he  would  try  and 
compromise  with  him.  On  the  trial  at  Nisi  Prius  she  testified,  that 
in  1815  she  went  with  Young  to  Ley's  :  that  Young  said  to  Ley, 
"  we  have  come  to  look  after  the  property  of  Sailor,  for  you  must 
do  something  about  the  property  ;  you  must  pay  rent,  or  buy  it,  or 
do  something;  if  you  don't  I  must  commence  a  lawsuit  against 
you."  Ley  replied,  "  I  will  not  pay  any  more  money  to  anybody, 
for  I  find  the  property  is  Jacob  Sailor's :  I  hope  you  won't  distress 
me  :  send  for  Sailor,  and  I  will  buy  it  of  him,  or  compromise  with 
him ;  for  I  find  there  is  no  other  title  than  Jacob  Sailor's ;  and  I 
will  pay  no  money  to  Peterman."  But  at  no  time  does  she  testify, 
that  Ley  said  he  would  take  a  lease  of  Sailor,  or  pay  rent  to  him 
for  vhe  property ;  but  simply  that  he  believed  Sailor  had  the  only 
good  title  there  was  for  it;  and  therefore  he  would  pay  no  more 
money  on  his  purchase  of  it ;  that  he  would  buy  or  compromise  if 
he  could,  with  Sailor,  if  Young  would  send  for  him,  so  that  he 
could  see  Sailor  himself:  from  which — even  giving  credit  to  what 
it  is  difficult  if  not  impossible  to  believe — when  taken  altogether, 
the  most  that  cau  be  inferred  is,  that  Ley  being  induced  from  what 
was  said  and  shown  to  him,  to  think  that  Sailor's  title  might  be  the 
best,  was  willing  to  compromise  with  Sailor  by  giving  him  some- 
*^8S1  tn^n8  f°r  i^  if  they  could  agree:  but  *certainly  not  that 
'  he  was  willing  to  surrender  the  possession  of  the  property 
to  Sailor,  or  to  become  his  tenant,  or  to  hold  the  possession  of  it 
under  him  upon  any  terms.  So  that,  admitting  all  that  Mrs.  Craigen 
or  Hanson  has  said  to  be  true,  she  proves  nothing  which  in  its  effect 
could  have  terminated  the  running  of  the  statute  of  limitations. 

The  testimony  of  Isaac  Young  is  relied  on  also,  to  show  that, 
although  the  possession  of  Ley  was  adverse  anterior  to  1815,  yet  it 
then  became  otherwise  by  his  agreement.  It  is  therefore  proper  to 
recur  to  it  in  order  that  we  may  see  to  what  extent  it  goes  in  this 
respect.  He  testifies  as  follows:  "Jacob  Sailor  in  1815  requested 
me  to  look  after  his  property  ;  gave  me  a  power  of  attorney  for  that 
purpose.  After  getting  a  copy  of  the  deed  of  conveyance  to  Sailor 
for  the  property,  I  called  on  Ley,  at  his  residence  in  Sixth  street 
above  Cadwallader  street,  asked  him  if  he  possessed  the  bake-house 
in  Sterling  alley  :  he  said  he  did.  I  told  him  I  called  to  inform 
him  that  that  property  belonged  to  Jacob  Sailor,  and  that  I  was  his 
agent,  and  had  come  to  demand  it.  I  showed  him  the  power  of 
attorney  and  the  original  deed.  He  produced  his  writings  to  show 
me  that  he  had  purchased  the  property  of  Peterman  or  Peterson, 
though  not  quite  sure  of  the  name.  He  said  he  had  not  paid  the 
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whole  of  the  purchase-money  ;  and  he  would  pay  no  more  to  Peter- 
man  :  said  he  was  satisfied  the  property  belonged  to  Jacob  Sailor, 
that  he  had  the  right  title.  I  told  him  something  must  be  done, 
or  I  should  have  to  bring  a  suit  against  him.  He  said  he  hoped  I 
had  not  come  to  distress  him :  I  told  him  it  was  not  my  intention 
to  distress  him ;  I  was  willing  to  compromise  on  the  most  amicable 
terms.  He  then  requested  me  to  send  Sailor  to  him,  and  he  would 
purchase  the  property  of  him,  or  pay  him  rent.  Nothing  further 
was  said  then.  I  informed  Jacob  Sailor  of  it,  and  he  asked  me  to 
meet  him  at  Fouquet's,  corner  of  Tenth  and  Cherry  streets." 
This  witness  states  further,  that  Sailor  and  Ley  had  a  meeting 
afterwards  in  December  of  that  year,  1815,  at  Fouquet's,  when  the 
one  offered  to  sell  for  a  certain  sum  of  money,  and  the  other  to 
purchase  at  a  much  less  sum  :  that  they  came  to  no  agreement  of  pur- 
chase or  compromise ;  nor  does  it  appear  that  anything  was 
said  about  paying  rent  for  the  property  ;  and  they  separated,  as  it 
would  seem,  without  even  coming  to  any  agreement  to  have  any 
further  meeting  about  the  matter  in  dispute ;  at  least  the  witness 
heard  of  none.  Now  from  the  evidence  of  Young,  supposing  it  to 
be  true,  which,  however,  there  is  some  reason  to  doubt,  it  is  mani- 
fest that  nothing  was  ever  agreed  on,  except  to  have  a  meeting 
between  Sailor  and  Ley  at  Fouquet's,  with  a  view  to  effect  a  com- 
promise, if  they  could.  Young,  it  would  seem,  according  to  his 
evidence,  first  proposed  to  compromise  the  matter  himself,  on  behalf 
of  Sailor,  with  Ley,  but  Ley  declined  this,  and  requested  that  he 
should  send  Sailor  himself  to  him,  and  he  would  purchase  of  him, 
or  pay  him  rent.  The  plain  import  of  which  was,  that  he  was  wil- 
ling to  do  the  one  or  *the  other,  provided  they  could  agree  r*naa 
first  upon  the  terms,  but  certainly  not  either,  without  an  ' 
agreement  could  be  made  between  them,  regulating  the  terms  and 
conditions  upon  which  either  the  one  or  the  other  should  be  done. 
But  unless  this  could  be  accomplished,  the  inevitable  conclusion 
was,  that  they  were  to  remain,  in  regard  to  the  property,  as  they 
stood  before  anything  passed  between  them  in  relation  to  it.  Sub- 
sequently, according  to  what  was  agreed  on  at  the  interview  between 
Young  and  Ley,  a  meeting  took  place  at  Fouquet's  between  Sailor 
and  Ley,  at  which  Young  was  present,  as  he  says,  but  they  sepa- 
rated without  coming  to  any  accord  whatever,  as  it  would  appear, 
on  the  subject ;  consequently  their  relation  to  each  other  could  not 
be  changed,  nor  in  any  respect  be  regarded  as  different  from  what 
it  was,  anterior  to  Young's  first  calling  upon  Ley  and  making  known 
to  him  Sailor's  title  to  the  property.  The  statute  of  limitations 
therefore  was  left  to  run  its  course,  which  was  terminated  before 
the  commencement  of  this  action,  long  enough  to  put  an  end  to  all 
claim  on  the  part  of  the  plaintiff. 

But,  as  I  said  before,  there  is  great  reason  to  distrust  the  accu- 
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racy  of  Young's  testimony,  as  given  by  him  on  the  trial  of  the 
cause  at  Nisi  Prius  ;  because  in  a  deposition  given  by  him  on  the 
17th  of  February  1826,  he  does  not  say  a  word  of  his  having  a 
power  of  attorney  from  Jacob  Sailor,  but  merely  says,  that  as  his 
agent,  he  called  upon  Ley  in  1815,  who  was  then  in  possession  of 
certain  premises  in  Sterling  alley,  the  property  described  in  the 
declaration  (meaning  the  declaration  or  description  of  the  property 
filed  and  claimed  in  this  action),  when  Ley  stated  to  him  he  believed 
the  plaintiff  had  the  oldest  title  to  the  premises,  and  that  he  Ley 
would  call  and  see  him,  instead  of  requesting  Young,  as  he  testi- 
fied at  Nisi  Prius,  to  send  Sailor  to  1dm,  that  he  might  see  him. 
Neither  does  he,  in  his  deposition,  say  a  scintilla  of  Ley's  ever  pro- 
posing to  purchase  or  to  pay  rent  or  make  a  compromise.  But  he 
states  one  thing  in  his  deposition,  which  he  has  never  testified  to 
since,  that  Ley  said  he  knew  of  Sailor  s  title  at  the  time  that  he 
(Ley)  purchased.  In  his  testimony  before  the  arbitrators  on  the 
13th  of  October  1827,  he  says  "  in  October  1815,  I  waited  on  Ley, 
to  know  what  he  was  willing  to  do,  to  compromise,  or  stand  a  law- 
suit, or  pay  rent.  Ley  then  stated  that  he  was  willing  to  compro- 
mise ;  that  he  had  purchased  the  property  and  paid  part  of  the 
money,  but  he  found  they  would  not  give  a  good  title,  and  he  would 
pay  no  more.  He  stated  also,  that  he  believed  the  old  man,  Jacob 
Sailor,  had  the  right  title.  He  promised  me  he  would  make  it  his 
business  to  try  to  see  Jacob  Sailor  in  order  to  compromise  ;  he  said 
he  was  willing  to  buy  the  property  of  Jacob  Sailor  if  he  could 
make  him  a  title."  But  he  does  not  testify  that  Ley  said  he  would 
or  was  willing  to  pay  rent  to  Sailor  upon  any  terms  whatever.  So 
that  he  would  seem  to  have  aimed  at  improving  his  testimony  for 
#907-1  the  plaintiff  at  Nisi  Prius,  as  to  Ley's  *sayirig  he  would  pay 
J  rent  if  they  could  agree.  But  still,  supposing  all  to  be  true 
that  he  has  testified  to,  it  only  goes  to  prove  that  Ley  was  willing 
to  make  a  compromise  and  to  pay  something  in  order  to  obtain  it, 
that  he  might  avoid  a  lawsuit  and  hold  the  property  in  peace ;  but 
clearly,  not  to  prove  that  he  was  willing  to  give  it  up  to  Sailor 
unconditionally,  and  to  hold  the  possession  thereof  under  him. 
Young  also  testifies  to  Sailor  and  Ley's  having  an  interview,  but 
says,  in  his  deposition,  he  cannot  recollect  what  took  place  ;  but  in 
his  evidence  afterwards  before  the  arbitrators  he  says,  they  met  at 
Fouquet's,  where  he  stated  to  Ley,  that  he  carne  with  Sailor  to 
compromise  about  the  property  in  Sterling  alley,  whereupon  Ley 
said  to  Jacob,  '  have  you  made  up  your  mind  to  comply  with  my 
offer  ?'  Jacob  said  no  ;  my  nephew  says  you  have  not  offered  me 
enough.  Ley  replied,  he  thought  he  had  made  him  a  generous  offer." 
Then,  as  the  witness  says,  he  left  them  together,  and  could  not  say 
what  took  place  afterwards.  Thus  it  is  evident  these  two  witnesses, 
Craigen  and  Young,  for  the  plaintiff,  are  inconsistent  both  with 
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themselves  and  with  each  other.  But  giving  full  credit  to  all  that 
they  have  said,  it  only  goes  to  show  an  attempt  made  to  effect  a 
compromise,  which  failed  entirely. 

The  only  remaining  testimony  given  on  the  part  of  the  plaintiff, 
that  has  been  mentioned  as  having  any  bearing  on  this  part  of  the 
case,  is  that  of  Henry  Kalback.  It,  however,  only  goes  to  prove 
that  Ley  was  in  the  actual  possession  and  occupation  of  the  property 
more  than  twenty  years  before  the  trial  of  the  cause  at  Nisi  Prius, 
when  he  went  first  with  Jacob  Sailor  to  the  property  in  Sterling 
alley,  where  they  saw  Ley,  to  whom  Sailor  presented  some  deeds, 
saying  the  property  was  his.  Ley  was  a  little  startled;  said  he 
bought  the  property  ;  did  not  care  much  about  him,  and  seemed  to 
be  a  little  angry.  Sailor  told  Ley  that  if  he  did  not  settle  with 
him  in  friendship,  he  must  take  the  law.  Ley  said  he  would  con- 
sider of  it,  and  perhaps  they  could  settle  it.  About  two  years  after 
that  the  witness  went  with  Sailor  again  to  Ley,  when  Sailor  asked 
a  thousand  dollars  of  Ley  for  his  right  to  the  property,  and  Ley 
offered  two  hundred  ;  when  they  parted  without  coming  to  any 
agreement.  Ley  afterwards  authorized  the  witness  to  offer  Sailoi 
five  hundred  dollars.  Long  after  that  Sailor  called  a  third  time  on 
the  witness  to  go  with  him  to  Ley,  when  he  did  so ;  but  Ley  was 
busy  then,  and  they  agreed  to  meet  each  other  on  a  subsequent 
day  at  Fouquet's.  They  accordingly  did  so,  but  could  not  settle  ; 
and  parted,  as  it  would  seem,  without  making  any  further  appoint- 
ment for  meeting  again  on  the  subject.  Admitting  all  that  Kal- 
back has  said  to  be  true,  it  would  seem  to  be  impossible  that  any 
conclusion  should  be  drawn  from  it,  that  Ley  had  ever  yielded  any- 
thing whatever  to  Sailor,  but  that  they  parted  finally  in  regard  to 
the  property,  as  they  first  met,  each  retaining  his  position  and  his 
right,  whatever  it  was.  There  is  therefore  no  pretence  for  saying 
that  Kalback's  evidence  tended  to  establish  *anything  which  r*9oo 
could  prevent  the  statute  of  limitations  from  running  in  ' 
favor  of  the  defendants.  Under  this  view  of  his  testimony  it  is 
scarcely  necessary  to  observe,  that  even  if  it  had  tended  to  prove 
anything  that  would  have  prevented  the  statute  from  operating, 
the  jury,  from  his  general  bad  character  for  truth,  as  it  appeared  in 
evidence  to  them,  ought  to  have  disregarded  his  evidence. 

That  Daniel  Ley,  as  well  as  those  under  whom  he  claimed  the 
right  of  possession  of  the  lot  of  ground  in  question,  was  in  the 
actual  possession  of  it  for  many  year.s,  claiming  and  using  it  as 
the  true  and  absolute  owner  thereof,  cannot  be  doubted  from  the 
evidence.  They  even  sold  and  transferred  the  fee-simple  estate 
in  it  several  times ;  which  may  be  regarded  as  the  highest  possi- 
ble acts  of  ownership  that  could  well  be  exercised  over  such  pro- 
perty ;  thereby  showing  to  demonstration,  as  it  were,  that  they 
claimed  and  held  it,  not  only  adversely  to  Jacob  Sailor,  but  to  all 
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the  rest  of  the  world.  Then  under  such  circumstances,  supposing 
it  to  be  true,  that  Ley  was  called  on  by  Jacob  Sailor  or  his  agent, 
and  after  being  made  acquainted  with  Sailor's  title  to  the  property, 
had  said,  "  I  have  bought  and  paid  part  of  the  purchase-money  for 
it,  but  finding,  as  I  have  now  some  reason  to  believe  that  Sailor's 
title  is  the  best  or  the  only  good  title  to  it,  I  am  willing  to  compro- 
mise, to  buy  and  give  something,  or  to  rent,  provided  Jacob  Sailor 
and  I  can  agree ;  and  I,  will  make  it  my  business  to  see  him,  so 
that  we  may  try  to  come  to  some  agreement  on  the  subject;"  and 
accordingly  Ley  afterwards  had  seen  Sailor,  when  it  was  agreed 
that  they  should  meet  on  a  certain  day  at  a  certain  place,  for  the 
special  purpose  of  endeavoring  to  make  some  arrangement  for  set- 
tling the  matter  amicably  between  them  ;  that  in  pursuance  thereof, 
they  had  met  each  other ;  and  after  treating  for  a  compromise,  but 
finding  that  they  could  make  none,  they  had  parted  without  even 
agreeing  to  have  any  further  meeting  on  the  subject,  what  would 
all  this  have  amounted  to  ?  If  it  were  to  be  held  equivalent  to  an 
agreement  on  the  part  of  Ley  to  give  up  the  adverse  character  of 
the  possession,  which  he  had  held  so  long  previously,  and  that 
thereafter  he  would  hold  under  Sailor,  it  would  be  most  singular, 
if  not  infinitely  worse,  because  it  would  be  imposing  upon  him  the 
effect  of  an  agreement  which  the  parties  never  endeavored  to  make, 
or  if  they  did,  they  failed  to  accompl:sh.  To  establish  such  a 
principle,  would  not  only  tend  necessarily  to  prevent  all  attempt  to 
compromise  or  adjust  amicably  differences,  arising  between  men, 
but  likewise,  to  divest  them  of  their  rights,  as  if  they  had  bound 
themselves  by  their  agreement  to  do  so.  At  the  very  utmost, 
therefore,  all  that  was  said  or  done  by  Ley,  can  only  be  considered 
as  an  overture  to  a  compromise  between  him  and  Sailor.  This, 
however,  according  to  all  the  evidence  even  on  the  part  of  the 
plakitiff,  they  were  unable  to  effect :  consequently  all  that  passed 
*-?8QT  between  them  goes  for  nothing.  This  *conclusion  is  sus- 
1J  tained  by  the  subsequent  conduct  of  the  parties;  for  after 
the  last  meeting  that  we  hear  of  between  them,  Ley  is  suffered  by 
Sailor  to  remain  in  the  possession  as  before,  until  he  sells  and  dis- 
poses of  the  lot  as  his  own  ;  and  those  claiming  under  him  remain 
afterwards,  for  a  period  of  fifteen  or  eighteen  years,  without  claim 
to  rent  for  the  lot,  or  for  the  lot  itself  being  made  by  Sailor  ;  which 
is  wholly  incompatible  with  the  idea  having  been  entertained  by 
either  Sailor  or  Ley,  that  the  relationship  of  landlord  and  tenant 
had  been  created  between  them,  from  anything  that  had  passed  or 
taken  place.  It  seems,  therefore,  that  there  is  no  just  ground  for 
stripping  Ley  of  the  adverse  possession  which  he  must  unquestion- 
ably had  at  first,  of  the  lot.  Unless  the  acknowledgment  of  title, 
by  the  tenant  in  possession,  who  has  been  in  previously,  holding  it 
as  the  absolute  owner,  or  adversely  under  any  circumstances,  be 
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made  in  such  manner  as  to  show  that  he  intends  to  hold  the  possession 
no  longer  adversely,  but  in  future  under  the  party  making  the  claim  of 
right  to  the  land  against  him,  and  so  as  to  induce  the  latter  to  believe 
that  he  will  so  hold  it,  there  is  no  reason  why  the  statute  of  limi- 
tations should  not  continue  to  run  its  course  as  it  was  doing  before. 

Without  such  an  acknowledgment,  the  real  owner,  or  party  claim- 
ing the  land  as  such,  if  he  lies  by  until  the  twenty-one  years  have 
run,  and  then  the  tenant  in  possession  sets  up  the  statute  as  a  bar 
to  his  subsequent  claim,  has  no  just  ground  to  complain  that  he  was 
deceived,  by  anything  that  the  tenant  in  possession,  either  said  or 
did.  The  tenant  is  not  chargeable  with  having  practised  any  decep- 
tion ;  or  with  having  even  attempted  to  induce  a  belief  that  he 
would  in  future  hold  the  land  otherwise  than  he  had  done  before : 
and  much  less  can  he  be  said  to  have  violated  any  engagement, 
either  express  or  implied,  in  respect  to  holding  the  possession  for  or 
under  the  party  claiming  adversely  to  him,  because  he  cannot  be 
said  to  have  made  any  engagement  of  the  kind. 

Then  admitting  every  thing  to  have  passed  between  Sailor  and 
Ley,  which  the  evidence  has  any  tendency  to  prove,  it  is  impossible 
fairly  to  come  to  the  conclusion,  that  Ley  was  willing  to  make  an 
unconditional  surrender  of  his  adverse  possession  ;  or  that  without 
some  specific  agreement  being  first  made  between  him  and  Sailor 
for  that  purpose,  he  was  willing  to  held  under  Sailor,  or  to  relin- 
quish the  claim  purchased  by  him  to  the  lot,  and  under  which  he 
then  held  possession  of  it.  For  had  this  not  been  the  understand- 
ing of  both  parties,  there  was  no  use  in  their  meeting,  as  they  did, 
with  a  view  to  make  such  agreement  if  they  could  ;  but  having  met 
according  to  appointment  and  broken  up  without  coming  to  any 
such  agreement  as  had  been  mentioned  between  them,  each  had 
every  reason  to  believe  that  he  stood  in  his  original  position  and 
upon  his  original  rights.  The  design  of  the  legislature,  in  passing 
the  statute  of  limitations,  is  not  to  be  frustrated  by  putting  a  con- 
struction upon  what  passed  between  the  parties,  different  from  their 
*understanding  of  it.  The  statute  itself  is  a  wise  one,  and  r*oqo 
entitled  to  a  favorable  construction  as  also  operation.  It  is  *• 
founded  upon  principles  not  only  of  public  policy,  but  of  natural 
justice,  which  the  experience  of  almost  every  civilized  country  has 
fully  approved.  The  natural  effect  of  it  is  to  promote  the  peace 
and  quiet  of  the  community ;  and  at  the  same  time,  to  advance 
greatly  the  prosperity  of  it,  by  giving  repose  and  protection  to  all 
who  have  been  in  the  actual  possession  and  enjoyment  of  lands, 
using  them  as  their  own  for  a  period  of  twenty-one  years :  so  that 
after  that,  where  they  had  any  doubt  of  ;he  goodness  of  their  titles 
thereto  before,  they  may  have  none,  but  go  on  with  confidence  to 
improve  and  render  them  more  valuable  ;  and  thereby  increase  their 
own  wealth  and  strength  as  also  that  of  the  state.  It  is  by  the 
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proper  application  of  this  statute  that  men,  in  many  instances,  are 
made  secure  in  the  enjoyment  of  their  property,  which,  it  may  be 
truly  said,  in  the  wild  and  uncultivated  parts  of  the  state,  they  have 
bought  not  merely  by  the  sweat  of  their  brow,  but  with  their  blood 
as  well  as  their  money.  It  being  then,  as  was  said  by  the  court  in 
Green  v.  Brivett,  2  Salk.  422,  a  statute  on  which  the  security  of 
all  men  depends,  it  is  to  be  favored.  Thompson  v.  Smith,  7  S.  & 
R.  209.  And  therefore  twenty-one  years'  adverse  possession  of 
land,  by  a  party,  will  give  him  a  good  title  to  it,  upon  which  he 
may  either  recover  or  defend  in  ejectment.  Stokes  v.  Berry,  2 
Salk.  420;  s.  c.  Ld.  Raym.  741;  Holt  264;  1  Mod.  287;  Smith 
v.  Tyndal,  2  Salk.  685 ;  Frederick  v.  Searle,  5  S.  &  R.  240. 
The  verdict  must  be  set  aside  and  a  new  trial  granted. 

Rule  absolute. 

Cited  by  Counsel,  9  Watts  29 ;  2  W.  &  S.  298  ;  4  Id.  194  ;  6  Id.  331,  470 ; 
7  Id.  156  ;  2  Barr  84,  226,  253;  1  Harris  19;  3  Id.  402;  8  Id.  137  ;  9  Id. 
31  ;  1 1  Id.  128  ;  1  Casey  403 ;  7  Id.  418 ;  2  Parsons  259  ;  ||  11  Smith  224, 
475  ;  22  Id.  489 ;  20  Id.  49 ;  12  Norris  33  ;  s.  c.  8  W.  K.  C.  261  ;  6  W.  N. 
C.  94;  12  Id.  446.|| 

Cited  by  the  Court,  10  Watts  264  ;  4  W.  &  S.  35  ;  1  Barr  476  ;  6  Id.  224 ; 
1  Harris  28  ;  2  Id.  301  ;  3  Casey  509  ;  ||  as  to  actual  possession  being  notice  to 
a  purchaser  of  real  estate  :  Hottenstein  v.  Lerch,  12  W.  N.  C.  7.|| 

Brought  before  the  Court  again,  2  Barr  182;  10  Id.  312.  ||  As  to  what 
admissions  by  a  possessor  of  land  of  the  title  being  in  the  claimant,  are 
sufficient  to  bar  the  statute  :  see  Miller  v.  Keene,  5  Watts  348  ;  Ingersoll  v. 
Lewis,  1  Jones  212  ;  Sailor  v.  Hertzog,  2  Barr  182.  || 
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Naglee  against  Albright  and  Others. 

IN  ERROR. 

1.  The  acknowledgment  of  a  sheriffs  deed  in  open  court,  and  the  register- 
ing of  it  in  the  Prothonotary's  Office,  are  equivalent  to  recording  it  in  the 
office  of  the  Recorder  of  Deeds,  in  respect  to  notice  to  a  subsequent  purchaser 
from  the  defendant  in  the  execution. 

2.  It  seems,  that  in  the  case  of  vacant  lands  or  lots,  where  there  is  no 
actual  possession,  such  deed  so  registered  has  the  same  effect  as  a  deed  of 
bargain  and  sale  duly  recorded,  and  conveys  not  only  the  title,  but  the  actual 
possession. 

3.  After  a  possession  of  forty  years  from  the  date  of  a  sheriff's  deed  of  a 
vacant  lot,  an  entry  by  the  sheriff's  vendee,  in  pursuance  of  the  deed,  may 
be  presumed. 

5.  Mere  payment  of  the  taxes  accrued  on  a  vacant  lot,  by  a  person  having 
no  title,  cannot  be  considered  as  giving  such  person  actual  possession  in 
contemplation  of  law,  especially  of  that  notorious  adverse  kind  which  is 
necessary  to  constitute  an  ouster  of  the  party  having  the  legal  title. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  tres- 
pass quare  clausum  fregit,  brought  by  William  Albright,  Samuel 
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Albright  by  his  committee  William  Albright,  Michael  Albright  and 
William  Albright  the  younger,  against  Henry  Naglee. 

The  locus  in  quo  was  a  lot  of  ground  situated  on  the  east  side  of 
Schuylkill  Seventh  street,  between  Walnut  and  Locust  streets,  in 
the  City  of  Philadelphia,  the  title  to  which  was  in  dispute  between 
the  plaintiffs  and  defendant. 

Both  parties  claimed  under  one  Archibald  Carr,  who  owned 
three  lots  of  ground  including  the  lot  in  question.  On  the  16th 
of  May  1792,  he  mortgaged  this  lot  to  Leonard  Sayre,  and  on  the 
1st  of  October  1792,  sold  and  conveyed  the  three  lots  to  David 
Dewar  without  notice  of  the  mortgage,  which  was  recorded  by 
Sayre  on  the  9th  of  October,  within  the  six  months  then  allowed 
by  law  for  recording  of  mortgages. 

*0n  the  28th   of  November  1798,  Dewar  sold  to  one  r^nqo 
McGurragh,  who  on  the  2d  of  May  1800.  sold  to  one  Baker  L 
who  on  the  19th  of  September   1806,  conveyed  to  Naglee,  the 
defendant. 

To  September  term  1795,  of  the  Common  Pleas,  Sayre  issued  a 
writ  of  scire  facias  upon  his  mortgage,  without  notice  to  the  terre- 
tenants.  Judgment  was  obtained  in  due  course  of  law,  and  an 
execution  issued,  by  virtue  of  which  the  sheriff  sold  the  lot  in  ques- 
tion to  Michael  Albright.  A  deed  was  accordingly  executed  by 
the  sheriff  to  Michael  Albright  on  the  18th  of  February  1796, 
which  was  duly  acknowledged  and  entered  in  the  prothonotary's 
office,  but  not  recorded  in  the  office  for  recording  deeds,  &c. 
Michael  Albright  died  intestate,  leaving  the  plaintiffs  his  heirs  at 
law. 

The  lot  remained  open  and  unenclosed  until  the  defendant  put  a 
fence  upon  and  around  it,  which  was  the  trespass  complained  of  in 
this  action. 

On  the  trial  before  Jones,  J.,  on  the  13th  of  April  1837,  the 
plaintiffs  gave  their  deeds  in  evidence,  and  proved  their  descent 
from  Michael  Albright.  The  defendant  produced  the  conveyances 
above  mentioned,  and  also  produced  the  assessment  books  of  Locust 
Ward — in  which  the  lot  was  situated — by  which  it  appeared,  that 
from  1796  to  1836,  there  was  no  property  in  the  ward  assessed  to 
any  person  of  the  name  of  Albright,  and  that  certain  lots,  of  which 
the  premises  were  believed  to  be  part,  were  assessed  to  Henry 
Naglee.  The  defendant  also  proved  the  payment  of  taxes  by  him 
for  several  years  after  1808.  The  plaintiffs  then  examined  a  wit- 
ness named  Condy,  who  proved  that  as  agent  for  Michael  Albright 
he  had  called  upon  the  collector  about  the  year  1820  to  pay  the 
taxes  upon  the  lot,  and  learned  from  him  that  it  had  not  been 
assessed.  The  witness  also  proved  that  about  the  years  1832  and 
1835,  Albright  exercised  some  acts  of  ownership  over  the  property. 
The  learned  judge,  after  stating  the  titles  of  the  parties  as  they 
4  WHARTON — 19 


292  SUPREME  COURT  [Dee.  Term, 

[Naglee  v.  Albright.] 

appeared  from  the  deeds  given  in  evidence,  charged  the  jury  in 
substance  as  follows  : 

"The  defendant  objects  that  the  plaintiff's  title  is  defective  or 
insufficient  for  several  reasons. 

"  1.  That  the  sheriff's  deed  not  being  recorded  in  the  office  for 
the  recording  of  deeds  is  void  as  against  subsequent  purchasers. 
It  was  not  necessary  to  record  this  deed  (the  sheriff's  deed  to 
Michael  Albright)  in  the  office  for  the  recording  of  deeds  in  order 
to  give  notice.  The  record  of  the  mortgage  in  that  office  and  the 
sciro  facias  upon  the  mortgage  and  the  proceedings  therein  in  the 
Court  of  Common  Pleas,  gave  legal  notice  to  purchasers  of  the  state 
of  the  title.  This  objection  is  therefore  without  foundation, 
fconon  "  *2.  The  defendant  further  objects  that  no  proceedings 
'  were  had  by  the  plaintiffs  or  by  Michael  Albright  (under 
whom  they  claim)  after  the  sheriff's  deed  to  him,  to  get  possession 
of  the  land,  and  therefore  the  defendant  contends  that  the  legal 
possession  remained  in  those  who  held  under  the  mortgagor.  The 
sheriff  sells  upon  an  execution  only  the  defendant's  right  in  the 
property  and  the  right  of  possession.  If  the  defendant  whose 
property  is  sold  upon  execution  be  in  possession  at  the  time  of  the 
sale,  or  if  any  one  be  in  possession  claiming  under  him  by  a  title 
subsequent  to  the  mortgage,  the  law  has  provided  a  summary 
method  for  getting  possession.  If  a  stranger  be  in  the  actual  occu- 
pancy at  the  time  of  the  sale,  the  purchaser  must  bring  an  eject- 
ment to  get  possession  from  him.  But  if  no  person  was  in  actual 
occupancy  of  the  lot  in  question  at  the  time  of  the  sale  under  the 
mortgage,  it  was  not  necessary  to  have  recourse  to  any  legal  proceed- 
ings, for  no  one  having  the  actual  occupancy  who  could  be  ejected 
or  dispossessed,  the  purchaser  would  have  a  perfect  right  to  enter 
upon  the  land  and  take  the  actual  possession  of  it,  after  the  execu- 
tion and  delivery  of  a  deed  to  him  by  the  sheriff.  The  purchaser 
could  not  for  such  an  entry  and  possession  be  indicted  as  for  a  forci- 
ble entry  or  detainer,  nor  could  he  be  dispossessed  by  an  action  of 
ejectment  brought  by  the  defendant  or  any  claiming  under  him. 
Upon  these  several  points  therefore  you  will  understand  the  law  to 
be,  that  if  no  person  was  in  the  actual  occupancy  of  the  lot  at  the 
time  of  the  sale  under  the  mortgage  to  Michael  Albright,  it  was 
not  necessary  to  have  recourse  to  any  legal  proceedings  to  get  the  " 
actual  possession  ;  but  Albright,  the  purchaser,  had  a  right  to  enter 
immediately  under  his  deed.  Yet  it  was  not  necessary  for  him 
actually  to  enter  in  order  to  get  such  a  possession.  And  if  you 
should  find  that  neither  Michael  Albright  nor  the  plaintiffs  took 
possession  before  the  putting  up  of  the  fence  by  the  defendant,  the 
plaintiffs  cannot  maintain  this  action.  These  observations  bring  us 
to  another  question  which  has  been  raised,  viz.,  whether  the  plain- 
tiffs could  enter  after  twenty-one  years  elapsed  from  the  execution 
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and  delivery  of  the  sheriff 's  deed  to  Michael  Albright.  Before 
answering  this  question,  I  will  remark,  with  a  view  to  another  part 
of  the  case,  that  if  neither  the  plaintiffs  nor  their  ancestor  did 
actually  enter  within  twenty-one  years,  they  could  not  have  been 
ousted  or  dispossessed  during  that  time.  It  is  very  obvious  that  a 
man  cannot  be  deprived  or  dispossessed  of  that  which  he  never  had. 
Upon  this  supposition  there  could  be  no  adverse  possession  of  the 
defendant,  originating  in  an  ouster  of  the  plaintiffs ;  and  if  you 
should  be  satisfied  that  Mr.  Albright  never  entered  during  that 
time,  the  evidence  relied  on  to  prove  an  ouster  cannot  be  made  use 
of  for  that  purpose. 

"  But  to  come  to  the  question  raised,  it  depends  upon  or  involves 
another,  viz.,  whether  any  thing  short  of  an  actual  possession  or 
occupancy  under  Dewar's  title,  can  deprive  the  plaintiffs  of  this 
right  to  enter  after  twenty-one  years  from  the  execution  of  the 
sheriff's  deed.  *It  appears  to  me  that  nothing  short  of  such  r^oq^ 
an  actual  possession  of  the  property,  will  defeat  the  plain-  ^ 
tiff's  right  of  entry.  The  statute  of  limitations  is  designed  to  pro- 
tect the  interests  of  persons  actually  on  the  land.  For  this  purpose 
the  act  is  beneficial.  An  actual  possession  of  lands  is  evidence  of 
seisin,  and  the  receipts  of  the  rents  and  profits  of  the  lands  is  also 
evidence  of  seisin.  But  this  applies  only  to  improved  lands.  In 
case  of  unimproved,  unoccupied  lands  the  statute  cannot  operate 
upon  any  such  principle.  You  will  therefore  proceed  to  inquire — 

"  1.  Whether  Michael  Albright  or  the  plaintiffs  ever  did  enter 
upon  this  lot.  If  you  find  they  did  not,  the  plaintiffs  cannot 
recover  in  this  action. 

"  2.  If  you  find  that  they  did  actually  enter  as  owners  of  this 
lot  under  the  sheriff's  deed,  before  the  defendant  did  the  act  com- 
plained of,  then  the  plaintiffs  had  a  possession  which  will  enable 
them  to  maintain  this  action.  Unless, 

"  3.  You  find  such  entry  was  made  twenty-one  years  before  the 
trespass  complained  of.  If  you  should  find  the  fact  to  be  so,  you 
will  proceed  to  inquire — 

"  4.  Whether  the  plaintiffs  or  their  ancestor,  after  such  an  entry, 
were  ousted  or  dispossessed  by  the  defendant,  and  continued  to  be 
dispossessed  or  out  of  possession  during  twenty-one  years.  But 
before  this  question  can  arise,  you  must  be  satisfied  that  Michael 
Albright  did  enter  twenty-one  years  before  the  fencing  of  the  lot. 
There  is  no  express  evidence  of  such  an  entry  ;  the  only  ground 
upon  which  we  can  find  it,  is  presumption.  Mr.  M.  Albright  had 
the  title ;  he  had  a  right  to  enter.  It  is  natural  that  a  man  owning 
property  that  is  vacant,  should  enter  upon  it.  Still  the  fact  may 
be  otherwise,  and  you  are  not  bound  to  presume  an  entry  from  these 
facts,  unless  you  are  satisfied  in  conscience  that  such  a  conclusion 
is  reasonable.  If,  however,  you  find  that  Mr.  M.  Albright  did 
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enter  twenty-one  years  before  the  fencing  of  the  lot,  then  the  ques- 
tion will  arise,  whether  he  was  ousted  by  the  defendant,  and  the 
land  occupied  by  the  defendant.  The  only  evidence  you  have  to  go 
on  in  this  part  of  the  case,  is  the  assessment  of  taxes  and  the  pay- 
ment of  them  by  the  defendant.  This  also  is  presumptive  evi- 
dence; the  weight  and  value  of  which  you  are  to  consider.  In 
short,  upon  this  part  of  the  case,  you  must  be  satisfied  of  the 
evidence  of  these  facts,  viz.,  that  Albright,  (the  father  of  the  plain- 
tiffs), entered  twenty-one  years  or  more  before  the  trespass  com- 
plained of,  and  that  having  so  entered,  the  defendant  entered  upon 
him,  and  occupied  adversely  to  Mr.  Albright,  or  the  plaintiffs,  dur- 
ing twenty-one  years  before  the  trespass  complained  of.  Both  the 
facts  of  entry  and  ouster  depend  upon  presumptive  evidence. 

"  5.  But  suppose  you  should  not  find  the  facts  to  be  that  M. 
Albright  entered  upon  them  twenty-one  years  before  the  trespass. 
Then  you  will  consider  whether  there  was  an  actual  adverse  occu- 
*2Q^1  Panc7  Dy  **ne  defendant  of  the  lot  during  twenty-one  years 
before  any  entry  upon  the  land  by  the  plaintiffs,  and  if  you 
find  the  facts  to  be  so,  then  the  plaintiffs  cannot  recover  in  this 
action. 

"  6.  If  you  should  find,  however,  that  the  defendant  did  not 
occupy  in  the  manner  supposed  (under  the  last  head),  then  the 
only  remaining  question  is — 

"  7.  Whether  the  plaintiffs  entered  as  owners  at  any  time  before 
the  trespass  complained  of.  The  only  evidence  upon  this  part  of 
the  case  is,  the  testimony  of  Mr.  Condy.  (Here  the  judge  adverted 
to  the  testimony,  and  then  proceeded.)  It  is  for  you  to  say  whether 
this  testimony  proves  the  taking  of  possession.  Having  now  gone 
through  the  case  as  it  has  been  presented,  I  will  state  to  you  briefly 
and  connectedly  the  points  of  inquiry. 

"  1.  Did  the  plaintiffs  or  Michael  Albright  ever  enter  actually 
upon  the  lot  under  the  sheriff's  deed  (18  April  1796).  If  you 
find  they  did  not,  your  verdict  should  be  for  the  defendant. 

"2.  If  you  find  that  the  plaintiffs  or  their  father  did  enter,  you 
will  then  inquire  at  what  time  the  entry  was  made,  and  having  set- 
tled that  point  you  will  then  inquire, 

"  3.  Whether  the  defendant  occupied  the  property  adversely  to 
the  plaintiffs  twenty-one  years,  either  before  such  entry  or  after  it ; 
and  if  you  find  that  the  defendant,  or  those  under  whom  he  claims 
did  so  occupy  it,  you  will  find  your  verdict  for  the  defendant. 

"  4.  But  if  you  find  that  no  actual  entry  was  made  till  that 
spoken  of  by  Mr.  Condy,  and  if  you  find  that  the  lot  was  vacant 
from  the  time  of  sale  until  that  time — that  is,  unoccupied  by  either 
party,  then  you  will  find  for  the  plaintiffs,  and  assess  nominal 
damages. 

"  I  will  add  an  observation  upon  the  evidence.     The  testimony 
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referring  to  the  assessment  and  payment  of  taxes,  has  been  admitted 
merely  as  evidence  bearing  upon  the  fact  of  actual  possession.  You 
are  at  liberty  to  draw  such  inferences  from  it,  bearing  upon  the  fact 
of  actual  possession  as  in  conscience  you  believe  are  just  and  reason- 
able. The  assessment  and  payment  of  taxes  by  the  defendant,  do 
not,  in  point  of  law,  constitute  possession.  They  are  only  evi- 
dence which  a  jury  may  take  into  consideration,  with  other  circum- 
stances of  the  case,  in  order  to  decide  whether  he  actually  had  the 
possession." 

The  defendants'  counsel  excepted  to  this  charge,  and  the  jury 
having  found  for  the  plaintiffs,  a  writ  of  error  was  taken  out,  and 
the  following  exceptions  filed. 

I.  The  court  erred  in  rejecting  evidence  of  the  assessments  in 
the  assessor's  books,  because  they  did  not  specifically  describe  the 
property  assessed. 

II.  Because  the  judge  erred  in  charging  the  jury — 

*1.  That  the  sheriff's  deed  acknowledged  in  open  court  r*n<\a 
and  entered  upon  the  records  of  the  court  in  the  pro-  *- 
thonotary's  office  according  to  the  practice,  but  not  recorded 
in  the  recorder's  office  in  pursuance  of  the  statute,  was  suffi- 
cient notice  as  against  subsequent  purchasers  without  notice, 
for  a  valuable  consideration. 

2.  That  there  must  have  been  an  actual  possession  of  land  by 
the  defendant  for  twenty-one  years,  though  claiming  under 
color  of  title,  to  enable  him  to  defend  himself  in  this  action 
under  the  statute  of  limitations. 

3.  That  the  assessment  of  land  to  the  defendant  and  those 
under  whom  he  claims,  and  payment  of  taxes  by  them  for 
more  than  twenty-one  years,  was  not  such  evidence  that  the 
plaintiff  was  out  of  possession  as  to  defeat  him  in  this  action. 

4.  That  in  order  to  defeat  the  plaintiff  in  this  suit  the  defend- 
ant must  have  proved  an  actual,  visible,  notorious  and  hos- 
tile possession  for  twenty-one  years  by  him  or  those  under 
whom  he  claims. 

5.  That  a  constructive  possession  by  the  plaintiff,  unaccom- 
panied by  the  payment  of  taxes,  or  any  other  exercise  of 
power  over  the  land  for  more   than   twenty-one  years,  was 
sufficient  on  re-entry  to  enable  him  to  maintain  trespass. 

6.  That  though  there  was  no  evidence  to  show  that  the  plain- 
tiff had  entered  under  the  sheriff's  deed  in  1796,  until  1822, 
and  though  the  defendant  had  paid  taxes  in  the  meantime, 
they  might  find   that  the  possession   had  been  vacant,  and 
that  the  plaintiff's  entry  in  1822  re-invested  him  with  the 
actual  possession. 

7.  That  the  statute  of  limitations  runs  only  in  favor  of  persons 
actually  on  the  land. 
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8.  That  they  might  presume  the  plaintiff  entered  under  his 
deed,  though  there  was  no  proof  of  it. 

9.  That  they  must  find  that  the  defendant  had  actual  possession 
of  the  land  in  order  to  protect  himself  under  the  statute  of 
limitations,  and  that  the  assessments  and  payments  of  taxes 
by  the  defendant,  and  the  non-payment  of  the  taxes  by  the 
plaintiff  were  admitted  as  bearing  on  the  question  of  posses- 
sion.    But  that  they  must  find  an  actual  possession  by  the 
defendant,  and  if  they  could  in  conscience  find  that  the  defend- 
ant was  in  the  actual   possession  from  that  evidence,    they 
might  do  so. 

Mr.  Mcllvaine  and  Mr.  Mallery,  for  the  plaintiff  in  error. 

1.  The  learned  judge  before  whom  the  cause  was  tried  below 
ruled  that  it  was  not  necessary  that  a  sheriff's  deed  should  be 
recorded  in  the  recorder's  office,  and  told  the  jury  that  they  might 
presume  that  the  sheriff's  vendee  entered  into  possession,  although 
there  was  no  proof  of  any  entry  or  possession.     We  allege  that  the 
evidence  negatived  the  idea  of  possession  on  the  part  of  the  plain- 
*9Q71   ^s'     *The  onty  possession  which  the  subject  admitted  of 

•"  was  proved  to  be  in  the  defendant.  In  Miller  v.  Shaw,  7 
S.  &  R.  134,  Chief  Justice  Tilghman  seems  to  consider  an  actual 
entry  by  the  sheriff  as  necessary.  The  act  of  assembly  gives  the 
same  effect  to  deeds  of  bargain  and  sale  duly  recorded,  as  to  feoff- 
ments.  This  deed,  however,  was  not  recorded  as  the  act  directs, 
and  therefore  possession  is  not  to  be  presumed.  The  act  of  1705 
merely  says  that  on  a  sale  under  a  levari  facias,  the  land  shall  be 
conveyed  to  the  buyers.  It  is  true  that  in  Shrider's  Lessee  v. 
Nargan,  1  Dall.  68,  it  is  said  that  the  registering  of  a  sheriff's  deed 
in  the  prothonotary's  office  is  a  sufficient  recording  within  the  act ; 
but  the  question  in  that  case  was  the  admissibility  of  the  deed  in 
evidence,  not  of  the  effect  of  registering  it  as  notice.  The  same 
remark  may  be  made  of  the  dictum  of  Judge  Yeates  in  McCormick 
v.  Meason,  1  S.  &  R.  96.  The  act  of  1775  uses  very  broad 
language :  "  All  deeds  and  conveyances  of  and  concerning  any 
lands,  &c.,  or  whereby  the  same  may  be  any  way  affected  in  law  or 
equity,  &c.,  shall  be  recorded  in  the  office  for  recording  deeds,  &c., 
in  the  county  where  such  lands,  &c.,  are  situate,  within  six  months 
after  the  execution  of  such  deed,"  &c.  There  is  no  act  of  assembly 
authorizing  an  abstract  by  the  prothonotary  to  be  entered.  Sup- 
pose the  prothonotary  to  neglect  entering  the  abstract,  would  the 
title  be  affected  ?  In  Lodge  v.  Berrier,  16  S.  &  R.  297,  it  was 
held,  that  the  minute  of  the  prothonotary  of  the  acknowledgment 
of  a  deed  by  the  sheriff  is  not  evidence  to  prove  the  deed,  if  the 
non-production  of  it  is  not  accounted  for. 

2.  The  judge  charged  that  they  must  find  that  the  defendant  has 
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actual  possession  of  the  land  in  order  to  protect  himself  under  the 
statute  of  limitations,  &c.  Now  this  was  a  vacant  unenclosed  lot 
on  the  commons,  during  the  greater  part  of  the  time  previous  to 
the  ejectment;  and  it  was  not  pretended  that  there  was  actual  occu- 
pancy on  either  side.  The  English  common  law  is  doubtless  with 
the  charge  of  the  court.  There  actual  occupancy  is  necessary  to 
maintain  trespass  and  to  give  the  benefit  of  the  statute  of  limita- 
tions. 1  Bac.  Ab.  tit.  Trespass ;  3  Levinz  209  ;  2  Hayes  Con- 
veyancing 402.  In  Miller  v.  Shaw,  7  S.  &  R.  134,  Chief  Justice 
Tilghman  said  that  the  law  of  possession  is  not  quite  the  same  in 
countries  long  settled  and  thickly  inhabited,  as  in  this  state.  In 
Royer  v.  Benlow,  10  S.  &  R.  303,  payment  of  taxes  was  held  to  be 
evidence  of  possession.  So  in  Read  v.  Goodyear,  17  S.  &  R.  350 ; 
and  McCall  v.  Neely,  3  Watts  69.  In  Sergeant's  Land  Law,  p. 
223,  it  is  said  that  "  payment  of  taxes  for  twenty-one  years  and 
upwards  may  be  tantamount  to  adverse  possession,  and  make  a  title 
good  by  the  statute  of  limitations,  which  otherwise  would  be  invalid, 
where  the  owner  has  lain  by  and  not  paid  taxes,  or  pursued  his 
claim."  The  rule  with  respect  to  vacant  town  lots  is  the  same  as 
that  which  has  been  laid  down  respecting  unseated  lands.  McLelland 
*».  McCalmont,  3  P.  &  W.  106.  In  Mackentile  v.  Savoy, 
17  S.  &  R.  109,  very  slight  evidence  of  ownership  was 
considered  sufficient  in  the  case  of  a  vacant  city  lot. 

No  counsel  appeared  on  behalf  of  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  points  of  law  arising  in  this  case  may  be 
more  conveniently  considered  as  they  have  been  argued  in  this 
court,  than  by  taking  up  one  by  one  the  numerous  subdivisions 
in  which  they  present  themselves  in  the  defendants'  specification 
of  errors. 

1.  It  is  insisted  that  the  court  ought  to  have  instructed  the  jury, 
that  the  sheriff's  deed  not  being  recorded  in  the  office  for  the  record- 
ing of  deeds,  is  void  and  insufficient  as  against  subsequent  pur- 
chasers. But  it  has  always  been  held  in  the  case  of  sheriif 's  deeds, 
that  their  acknowledgment  in  open  court,  and  the  minute  taken  of 
them  of  record  by  the  prothonotary,  is  a  sufficient  recording  within 
our  recording  acts ;  differing  in  this  respect  from  other  deeds  and 
conveyances,  which  may  be  acknowledged  before  a  judge,  justice, 
or  other  officer,  and  must  be  recorded  in  the  recorder's  office  of  the 
proper  county.  This  distinction  has  existed  in  Pennsylvania  ever 
since  the  passage  of  the  act  of  1705,  relative  to  executions,  and  the 
act  of  1715  establishing  a  recorder's  office  and  sheriff's  deeds  have, 
it  is  believed,  been  rarely  recorded  in  the  latter.  It  is  true  that 
this  may  be  an  inconvenience  to  purchasers  and  others,  in  examin- 
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ing  titles ;  but  they  have  the  opportunity  of  ascertaining  sheriff's 
conveyances,  by  resorting  to  the  minute  books  of  the  courts,  in 
which  an  abstract  of  the  contents  of  sheriff's  deeds  acknowledged 
there,  is  regularly  kept,  and  a  copy  of  which  is  evidence  after  show- 
ing the  loss  of  the  original.  The  point  was  expressly  determined 
as  long  ago  as  the  year  1782,  in  Shrider  v.  Nargan,  1  Dall.  68, 
where  the  objection  was  made,  that  a  sheriff's  deed  of  the  sale  of 
lands  under  a  writ  of  venditioni  exponas,  not  being  recorded  in  the 
rolls'  office  according  to  the  act  of  assembly  of  1775,  could  not  be 
read  in  evidence,  but  it  was  not  allowed,  because,  says  McKean,  C. 
J.,  it  was  acknowledged  in  court ;  and  the  registering  it  in  the 
prothonotary's  office,  as  is  always  done,  is  a  sufficient  recording 
within  the  act.  This  decision  has  never  been  contradicted,  but  the 
usage  has  been  in  accordance  with  it,  and  the  decision  is  recog- 
nised as  late  as  1814  by  Judge  Yeates,  in  McCormick  v.  Meason, 
1  S.  &  R.  96,  who  said  it  had  been  determined  that  an  acknowledg- 
ment by  the  sheriff  in  open  court,  and  a  minute  of  this  on  the 
record,  was  equivalent  to  recording,  and  that  this  was  before  he 
came  upon  the  bench.  The  point  certainly  ought  now  to  be  con- 
sidered as  beyond  dispute. 

2.  It  is  urged  that  trespass  quare  clausum  fregit  cannot  be  main- 
tained without  actual  entry  by  the  sheriff's  vendee,  and  that, 
*2QCT1  *although  the  court  directed  the  jury  that  it  was  necessary 
J  for  the  plaintiffs  actually  to  enter  in  order  to  get  possession, 
and  that  if  neither  they  nor  their  father  under  whom  they  claim 
ever  took  possession  before  the  putting  up  of  the  fence  by  the 
defendant,  the  plaintiffs  cannot  maintain  this  action,  yet  they  erred 
in  leaving  it  to  the  jury  to  presume  in  the  absence  of  any  express 
evidence  of  the  fact,  that  the  father  did  enter  by  virtue  of  his 
sheriff's  deed  dated  in  1796.  What  was  the  legal  effect  of  this 
sheriff 's  deed  to  Michael  Albright  in  vesting  the  possession  of  the 
lot  in  him  either  by  its  own  efficiency,  or  by  virtue  of  and  pre- 
sumption of  entry  under  it  into  a  lot  supposed  at  that  time  and 
long  after  to  be  vacant,  was  a  question  undoubtedly  very  material 
in  the  determination  of  this  action  of  trespass.  It  seems  to  be 
rightly  admitted  by  the  counsel  for  the  plaintiff  in  error  that  if  this 
had  been  an  ordinary  conveyance  which  had  been  duly  recorded  in 
the  recorder's  office  agreeably  to  the  provisions  of  recording  acts, 
then  it  would  have  transferred  to  the  grantee  not  only  the  complete 
title,  but  also  the  actual  possession,  if  the  lot  were  at  that  time 
vacant.  For  by  the  act  of  1715,  "  all  deeds  and  conveyances  made 
or  to  be  made  and  proved  or  acknowledged  and  recorded,  &c.,  shall 
be  of  the  same  force  and  effect  here  for  the  giving  possession  and 
seisin,  and  making  good  the  title  and  assurance  of  the  said  land  and 
tenements  and  hereditaments  as  deeds  of  feoffment  with  livery 
and  seisin,  or  deeds  enrolled  in  any  of  the  King's  Court  at  West 
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minster  are  or  shall  be  in  the  kingdom  of  Great  Britain."  But  it 
is  contended  that  these  acts  do  not  apply  to  sheriff's  deeds,  which 
are  provided  for  by  an  earlier  act  of  assembly  (1705)  and  are  dif- 
ferently acknowledged  "and  recorded.  I  am  inclined  however  to 
think,  that  where  the  land  or  lot  sold  by  the  sheriff  is  vacant  there 
is  no  such  distinction  in  the  effect  of  a  sheriff's  deed  and  that  of 
another  person,  and  that  whatever  differences  there  may  be  in  the 
phraseology  or  dates  of  the  acts  of  assembly  or  the  modes  of  acknowl- 
edging and  recording  deeds,  a  sheriff's  deed  conveys  not  only  the 
title  of  the  defendant  but  also  the  actual  possession  to  the  purchaser, 
in  case  there  is  no  other  possession  at  the  time,  either  in  the  defend- 
ant or  any  other  person,  in  the  same  manner  and  as  fully  as  an 
ordinary  deed.  I  can  see  no  reason  under  the  law  and  practice  of 
Pennsylvania,  why  a  sheriff 's  deed  should  be  more  limited  in  its 
effect  than  an  ordinary  deed,  and  why  it  should  in  all  cases  require 
an  actual  entry  to  give  possession,  though  it  is  not  necessary  in 
other  deeds  of  vacant  land,  as  it  accompanies  the  title.  But  with- 
out deciding  this  point  I  am  clearly  of  opinion,  that  after  a  lapse 
of  forty  years  from  the  date  of  a  sheriff's  deed  for  a  vacant  lot  in 
the  city  of  Philadelphia  an  entry  by  the  sheriff's  vendee  in  pursu- 
ance of  that  deed  may  fairly  be  presumed  to  have  been  made.  It 
would  be  very  difficult  and  indeed  in  most  cases  impossible  now  to 
prove  the  fact ;  and  after  a  length  of  time  presumptions  are  often 
made  to  support  a  right  founded  on  the  natural  course  which  things 
would  *have  taken  among  parties  so  situated.  See  the  cases  r^onn 
cited  17  S.  &  R.  352 ;  1  Phill.  Evid.  129,  notes. 

3.  The  defendant  relies  on  the  evidence  of  his  payment  of  taxes, 
as  showing  an  adverse  possession  for  more  than  twenty-one  years, 
and  therefore  giving  him  a  better  title  than  the  plaintiff  by  virtue 
of  the  statute  of  limitations.  Mere  payment  of  the  taxes  assessed 
on  a  vacant  lot  by  a  person  having  no  title,  cannot  be  considered 
as  giving  such  person  actual  possession  in  contemplation  of  law, 
especially  of  that  notorious  adverse  kind  which  is  necessary  to  con- 
stitute an  ouster  of  the  party  having  the  legal  title.  It  could  not 
be  pretended  that  trespass  or  ejectment  would  lie  against  such  a 
person  as  defendant,  to  recover  the  land  itself  or  damages  for  enter- 
ing and  treading  down  the  grass  or  other  injury.  Payment  of  taxes 
is  of  itself  evidence  of  a  claim  of  title  and  no  more ;  and  where  a 
person  has  actually  entered  on  a  surveyed  tract  of  land  and  occu- 
pied but  a  part,  payment  of  taxes  for  the  whole  tract  has  been 
considered  as  evidence  showing  a  color  of  title  to  the  whole,  and 
making  adverse  possession  of  part  amount  to  adverse  possession  of 
the  whole.  But  it  has  not  been  considered  as  of  itself  constituting 
possession  where  the  party  actually  entered  at  all.  And  such  will 
be  found  to  be  the  cases  referred  to,  of  disputes  between  the  owner 
of  warranted  land  and  persons  entering  and  occupying  it  adversely 
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It  wae  allowed  to  explain  the  character  of  the  possession  and  to 
extend  it,  but  not  of  itself  to  constitute  it.  It  may  serve  to  show 
who  claimed  to  be  owner,  but  not  who  was  actually  occupying  it : 
for  lands  and  lots  are  assessed  in  the  supposed  owner's  name, 
whether  he  occupies  it  or  not.  It  would  be  of  mischievous  conse- 
quence to  hold  that  a  person  having  no  title  to  a  vacant  lot,  could 
by  merely  undertaking  to  pay  the  taxes  on  some  of  them,  though 
even  assessed  in  his  name,  put  himself  in  the  position  of  an  actual 
possessor,  in  hostility  to  the  real  owner,  and  thus  divest  the  title 
of  the  latter  by  force  of  the  statute  of  limitations,  without  any  visi- 
ble possession  or  act  amounting  in  law  to  an  ouster.  The  owner's 
non-payment  of  taxes  cannot  be  considered  as  an  abandonment  of 
his  title.  The  doctrine  of  abandonment  does  not  apply  to  lands 
held  by  a  perfect  title,  but  only  to  the  imperfect  titles  by  warrant 
and  survey.  Nor  is  it  alone  an  admission  of  ouster :  though  in 
connection  with  other  circumstances,  it  might  be  deemed  to  have 
that  effect.1 

The  opinion  formed  on  this  point  renders  it  unnecessary  to 
examine  the  points  involved  in  the  bills  of  exceptions  ;  for  if  the 
purposed  evidence  had  been  received,  it  would  not  in  our  opinioa 
make  any  difference  in  the  result. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  160,  180;  9  Watts  112;  10  Id.  15  ;  3  W.  &  S. 
458  ;  7  Id.  404  ;  1  Harris  548  ;  7  Id.  278 ;  1  Casey  261  ;  9  Id.  96 ;  2  P.  F. 
Smith  300,  361  ;  6  Id.  158 ;  ||  28  Id.  135 ;  s.  c.  1  W.  N.  C.  582 ;  2  Id.  191 : 
5  Id.  138.|| 

Cited  by  the  Court,  8  Watts  80  ;  7  W.  &  S.  218  ;  8  Barr  156  ;  10  Id.  316 ; 
1  Casey  493 ;  ||  as  to  the  effect  of  payment  of  taxes  on  vacant  land  by  a 
stranger  to  the  title :  Hoffman  v.  Bell,  1 1  Smith  454  ;  Goodman  v.  Sanger, 
4  Norris  43  ;  and  see  Bear  Co.  v.  Dewart,  14  Norris  72.  As  to  what  deeds 
need  not  be  recorded  in  the  recorder  of  deeds  office  :  Goodman  v.  Sanger,  10 
Norris  7L|| 


*301]  *[PHILADELPHIA,  FEBRUARY  16,  1839.] 

Bevan  and  Others  against  The  United  States  Bank. 

A  vessel  bound  to  Philadelphia,  and  having  a  large  sum  of  specie  on  board 
belonging  to  the  defendants,  arrived  in  the  bay  of  the  Delaware  in  the  month 
of  December,  and  after  encountering  various  difficulties,  was  stranded  and 
ice  bound,  near  Reedy  Island,  in  a  situation  of  imminent  peril.  The  specie 
was  carried  over  the  ice  to  the  shore  and  by  land  to  Philadelphia,  where  it 
was  delivered  to  the  defendants.  Some  weeks  afterwards  the  vessel  reached 
Philadelphia  in  safety,  with  the  remainder  of  the  cargo,  which  had  been  in 
whole  or  in  part  discharged  into  lighters,  and  afterwards  reshipped  :  Held, 
that  the  defendants  were  liable  to  contribute  to  the  charges  and  expenses 
incurred  after  the  lading  of  the  specie,  as  general  average. 

1  See  9  Watts  112  ;  10  Id.  141 ;  2  W.  &  S.  250. 
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THIS  was  an  action  of  assurapsit,  brought  by  Matthew  L.  Bevan, 
May  Humphreys,  James  Lefever  and  Christopher  Vandyke,  against 
the  President,  Directors  and  Company  of  the  Bank  of  the  United 
States. 

The  plaintiffs  were  the  owners  of  a  ship  called  the  Edward 
Bonaffe,  which  sailed  in  November  1831,  on  a  voyage  from  New 
Orleans  to  Philadelphia.  The  defendants  were  the  owners  of  the 
sum  of  $90,000  in  specie,  shipped  on  board  of  this  vessel.  The 
action  was  brought  to  recover  the  sum  of  $1178.75,  with  inter- 
est, alleged  to  be  the  proportion  which  the  owners  of  the  specie 
were  bound  to  contribute  towards  certain  charges  alleged  to  be 
general  average  charges,  which  arose  under  the  following  circum- 
stances. 

The  vessel  arrived  in  the  Delaware  Bay  in  the  beginning  of 
December  1831 ;  and  after  encountering  various  difficulties,  became 
stranded  and  ice  bound  near  Reedy  Island,  in  a  situation  of  immi- 
nent peril.  It  was  necessary  to  remove  her  cargo  as  in  the  case 
of  a  wreck. 

Among  the  first  articles  landed  was  the  specie  in  question.  It 
was  received  on  the  ice  in  sleds,  in  the  morning  of  the  16th  of 
December  1831,  and  immediately  conveyed  to  the  shore.  It  was 


*then  sent  to  Philadelphia,  and  was  on  the  following  day, 
(the    17th),  delivered   to   the   defendants,  who   afterwards 


[*302 


paid  $225,  the  freight  stipulated  by  the  bills  of  lading. 

Eight  weeks  afterwards  the  vessel  reached  Philadelphia  in  safety, 
with  the  remainder  of  her  cargo,  which  had  been  in  whole  or  in 
part  discharged  into  lighters  and  afterwards  reshipped.  During 
this  period  of  eight  weeks,  a  large  number  of  additional  charges 
had  been  incurred  for  the  safety  of  the  vessel  and  the  remainder  of 
her  cargo. 

A  paper  called  an  average  bond,  was  signed  by  different  shippers 
on  board  the  Edward  Bonaffe,  including  the  defendants'  cashier. 
It  was  an  unsealed  writing,  in  which  the  vessel  was  described  as 
then  lying  at  Reedy  Island  Piers,  after  having  been  aground  near 
Port  Penn,  and  purported,  that  the  subscribers,  owners  or  con- 
signees of  goods  on  board  of  her  on  her  voyage  from  New  Orleans 
to  Philadelphia,  agreed  respectively  to  pay  on  demand,  their  respec- 
tive proportions  of  any  general  average  which  might  appear  to  be 
due  "  on  account  of  said  voyage ;"  the  statement  to  be  made  by 
J.  H.  Barnes,  despacheur,  and  approved  by  two  merchants  therein 
named. 

A  statement  was  made  by  the  despacheur,  and  approved  by  the 
two  merchants. 

Besides  the  counts  for  general  average,  eo  nomine,  the  declara- 
tion contained  a  count  for  money  paid,  one  on  an  account  stated, 
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and  one  in  which  the  average  bond  and  statement  were  relied  on  as 
constituting  a  submission  and  award. 

On  the  trial  before  Kennedy,  J.,  at  a  Nisi  Prius  held  in  Phila- 
delphia on  the  llth  of  November  1837,  the  plaintiffs  produced  this 
average  bond  and  statement,  together  with  the  protest  and  vouchers 
which  accompanied  it,  and  were  referred  to  in  it,  and  a  deposition 
of  one  Dulany,  and  here  rested  their  case. 

The  defendants  contended,  that  the  plaintiff's  own  evidence  had 
shown  that  the  charges  incurred  down  to  the  time  of  the  safe  land- 
ing of  the  specie,  could  not,  on  the  most  liberal  view  of  the  evi- 
dence, have  exceeded  two  hundred  and  eighty  dollars,  of  which 
the  defendants'  contributory  proportion  was  less  than  two  hundred 
and  one  dollars.  As  to  this  proportion  of  these  charges,  they  sub- 
mitted their  case  to  such  view  of  the  evidence  as  the  jury  might 
deem  proper. 

But  for  the  excess  claimed  above  this  sum,  they  denied  their 
liability  to  contribution,  on  the  ground  that  the  specie  could  only 
be  liable  to  contribution  while  it  participated  in  the  common  peril 
with  the  ship,  and  the  rest  of  the  cargo.  That  as  no  part  of  these 
*9Aq-i  *disputed  charges  could  be  pretended  to  have  been  incidental 
-•  to  saving  of  the  specie,  it  was  not  liable  for  contribution  in 
respect  to  them,  &c. 

The  defendants  produced  as  a  witness  the  despacheur  who  had 
made  the  statement,  and  who,  on  his  examination,  admitted  that 
he  had  prepared  it  under  the  impression  that  the  specie  was  liable 
to  contribute  to  these  subsequently  incurred  charges,  in  the  same 
manner  as  if  it  had  remained  on  board.  He  testified  thus :  u  If 
the  law  be  otherwise,  and  if  it  be  that  the  specie  was  discharged 
from  contribution  for  all  charges  after  it  was  safely  landed,  this 
statement  affords  no  guide  by  which  to  ascertain  the  contributory 
amount." 

The  learned  judge  inclined  to  think  that  the  law  of  the  case  was 
in  conformity  with  the  views  under  which  the  despacheur  who  pre- 
pared the  statement :  and  charged  the  jury  that  the  defendants 
were  liable  for  the  contributory  amount  therein  reported. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs  accordingly, 
for  one  thousand  five  hundred  and  seventy-five  dollars  seventy-five 
cents. 

A  rule  for  a  new  trial  having  been  granted,  the  case  was  argued 
by 

Mr.  Qadwalader  and  Mr.  F.  W.  ffubbell,  in  support  of  the  rule, 
and  by 

Mr.  J.  R.  Ingersoll  against  it. 
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For  the  defendants  were  cited  Lord  Bacon's  Maxims,  §  5  ;  Ordi- 
nances of  Bilboa,  §  1346;  2  Magens  400:  Wells  v.  Boston  Ins. 
Co.,  6  Pick.  186  ;  Rhodian  Law  Dig.  §  14';  3  Campbell  486,  per 
Lord  Kenyon  ;  1  Rolle's  Abr.  124  ;  1  Danv.  227  ;  Dig.  14,  1 
Law  4 ;  Julius  Paulus  Ad.  Leg.  Rhod.  :  Ord.  Bilboa,  2  Magens 
241 ;  LI.  Hamburg,  §  999,  &c.  ;  LI.  France,  §  767  ;  2  Valin  209, 
210;  Whiteridge  v.  Norris,  6  Mass.  128,  130;  Heyliger  v.  Fire 
Ins.  Co.,  11  Johns.  85 ;  Cox  v.  May,  4  Maule  &  Selw.  157  ;  Story's 
Abbott  349  ;  Riley  v.  Home,  5  Bingh.  217  ;  s.  c.  15  Eng.  Com. 
L.  Rep.  422 ;  Batson  v.  Donovan,  4  B.  &  Aid.  35 ;  s.  c.  6  Eng. 
Com.  Law  Rep.  339  ;  1  Starkie's  Evid.  247 ;  Gibbon  v.  Paynton, 
4  Burr.  2302 ;  Harris  v.  Packwood,  4  Taunt.  264,  271 ;  Shepard 
v.  Wright,  Show.  P.  C.  18 ;  1  Magens  76-7,  pi.  65 ;  Sims  v.  Gur- 
ney,  4  Binn.  513 ;  Gray  v.  Wain,  2  S.  &  R.  229 ;  Walker  v. 
United  States  Ins.  Co.,  11  Id.  64  ;  Bedford  Ins.  Co.  v.  Parker,  2 
Pick.  1 ;  Watson  on  Arbitrations  161  ;  Kent  v.  Elstob,  3  East  13 ; 
Richardson  v.  Nourse,  3  Barn.  &  Aid.  240  ;  Taylor  v.  Coryell,  12 
S.  &  R.  243  ;  Benecke  on  Average  306-7. 

*For  the  plaintiff"  were  cited,  Jacobson's  Sea  Laws  346  ; 
Plumer  v.  Mildman,  3  Maule  &  Selw.  486 ;  2  Holt  on 
Shipping  196  ;  Berkeley  v.  Presgrave,  1  East  220 ;  Marshal  on 
Ins.  466  ;  Park  on  Ins.  128 ;  Barker  v.  Phoenix  Ins.  Co.,  8  Johns. 
307  ;  Stephens  on  Average,  §  14  ;  Lewis  v.  Williams,  1  Hall  430  ; 
Molloy,  Book  2,  ch.  6,  §  12  ;  1  Emerigon,  ch.  12,  §  41  ;  Millar 
on  Ins.  335  ;  Caze  v.  Reilly,  3  Wash.  C.  C.  Rep.  298 ;  2  Magens 
Ins.  200. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — No  question  was  made  on  the  trial  of  the  cause 
that  the  stranding  of  the  vessel  did  not  place  her  and  the  cargo 
on  board  in  danger  of  being  lost,  unless  speedy  measures  were 
taken  for  her  preservation.  This  being  the  case ;  and  the  mea- 
sures resorted  to  for  the  purpose  of  averting  the  danger  which 
threatened  the  whole  concern,  having  proved  effectual  in  saving 
both,  the  vessel  and  cargo,  became,  as  it  would  seem,  the  subject 
of  general  average ;  so  that  the  expenses  thereby  incurred  in  pre- 
serving the  ship  and  cargo  must  be  borne  proportionally  by  all 
interested  therein.  It  seems  to  be  generally,  if  not  universally 
received  as  law  by  all  commercial  nations,  that  a  voluntary 
stranding  to  save  the  ship  and  cargo,  where  the  ship  is  afterwards 
secured  and  performs  her  voyage,  entitles  to  general  average. 
Jacobson's  Sea  Laws  (Frick's  translation)  p.  348  ;  Bynkers.  Ques. 
Priv.  Juris.,  sec.  4,  ch.  24,  p.  424;  Voet,  b.  14,  tit.  2,  §  5;  2 
Magens  200-1 ;  Broadhurst  v.  Columb.  Ins.  Co.,  9  Johns.  Rep. 
14 ;  Benecke  on  Ins.  219.  Mr.  Stevens,  although  he  admits  this 
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to  be  so,  in  his  Treatise  on  Average,  ch.  4,  art.  2,  yet  pronounces 
it  unreasonable  and  unfounded  ;  and  assigns  his  reason  for  thinking 
so.  Mr.  Benecke,  however,  who  has  examined  the  subject  with 
great  care  as  well  as  judgment,  disagrees  with  Mr.  Stevens ;  and 
has  proved  very  clearly,  I  think,  that  wherever  the  vessel  and 
cargo  are  in  a  perilous,  but  not  a  desperate  situation,  and  the  mea- 
sure of  running  her  ashore  has  been  deliberately  adopted  as  best 
calculated  to  save  the  ship  and  cargo,  in  such  case  the  damage  sus- 
tained, according  to  fundamental  principles,  constitute  a  claim  for 
restitution.  See  Benecke  on  Average  219,  et  seq. ;  also  Broad- 
hurst  v.  Columb.  Ins.  Co.,  9  Johns.  Rep.  14.  Mr.  Justice  Story, 
likewise,  in  his  note  to  Abbott  on  Shipping  349,  says,  "indeed, 
no  doubt  seems  to  be  entertained,  that  where  the  ship,  after  such 
voluntary  stranding,  is  got  off  and  performs  her  voyage,  the  damage 
is  a  general  average.  The  point  of  difficulty  has  been,  whether,  if 
she  is  totally  lost  by  such  voluntary  stranding  and  the  cargo  is 
saved  thereby,  the  contribution  is  due."  In  Gaze  v.  Reilly,  3 
Wash.  C.  C.  Rep.  298,  where  the  ship  was  wholly  lost,  but  the 
cargo  saved,  Mr.  Justice  Washington,  after  an  examination  of  the 
principal  authorities,  foreign  and  domestic,  came  to  the  conclusion, 
jiton;;-]  that  contribution  was  due.  And  such  is  the  rule  *clearly 
J  contained  in  the  Prussian  Ordinance  of  Konigsburg,  2 
Magens  200-1.  It  was  decided,  however,  otherwise  by  the 
Supreme  Court  of  New  York  in  Broadhurst  v.  Columb.  Ins.  Co.,  9 
Johns.  Rep.  9.  But  our  own  Supreme  Court,  in  the  case  of  Gray 
v.  Wain,  2  S.  &  R.  229,  has  since,  after  a  very  full  discussion  of  the 
question,  sustained  the  doctrine  of  Mr.  Justice  Washington.  So 
though  the  damage  immediately  occasioned  to  the  vessel  or  cargo 
by  an  accidental  stranding  be  considered  particular  average,  yet  as 
in  most  instances  such  vessel  is  in  danger  of  being  lost,  unless 
speedy  and  proper  measures  be  used  for  her  preservation,  therefore 
the  cost  and  expense  of  such  measures,  so  far  as  they  serve  to  avert 
the  danger  which  threatened  the  whole  concern,  will  be  regarded 
as  general  average.  Benecke  215.  Mr.  Benecke,  in  his  work  on 
insurance,  page  215,  in  speaking  of  accidental  stranding  says, 
"  the  charges  of  heaving  a  vessel  off,  without  discharging  her,  are 
general  average,  since  they  are  incurred  for  the  benefit  of  all  con- 
cerned ;  and  so  is  jettison,  resorted  to  for  lightening  and  floating  the 
vessel.  Charges  and  damages  occasioned  by  unloading  a  stranded 
vessel  are  general  average,  if  the  discharge  was  for  the  purpose  of 
getting  the  vessel  afloat,  and  that  object  be  accomplished."  And 
in  a  preceding  page,  200,  he  lays  it  down,  that  "  when  a  part  of 
the  cargo  is  shipped  over  into  lighters  or  the  long  boat,  in  order  to 
extricate  the  ship  and  cargo  from  a  perilous  situation,  as  for  instance, 
to  set  a  stranded  vessel  afloat,  or  to  lighten  a  leaky  one,  and  bring 
her  into  the  harbor,  the  charges  of  such  a  measure  as  well  as  the 
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damages  sustained  by  the  goods  in  consequence  of  it,  undoubtedly 
belong  to  general  average.  It  would  be  extremely  preposterous  to 
exclude  the  loss  of  goods  in  lighters,  under  a  pretence  that  they 
were  not  intentionally  sacrificed.  They  were  exposed  intentionally 
to  an  extraordinary  danger  for  the  benefit  of  the  whole,  and  this  is 
a  sufficient  title  to  compensation ;  for  to  expose  another's  property, 
or  to  destroy  it,  without  compensation,  would  be  equally  unjust. 
The  Roman  law  directs  in  such  cases,  that  "  the  goods  put  into 
the  smaller  vessel,  if  they  miscarry  shall  be  considered  as  if  cast 
overboard."  In  conformity  to  this  doctrine,  it  was  ruled  by  the 
Supreme  Court  of  the  state  of  New  York,  in  Heyliger  v.  New  York 
Fire  Ins.  Co.,  11  Johns.  Rep.  85,  where  the  vessel  was  stranded 
near  her  port  of  delivery,  in  a  very  perilous  situation,  and  her  cargo 
transported  thither  in  lighters  and  thus  saved,  that  the  salvage  and 
the  expense  of  the  lighters,  &c.,  were  general  average.  Also  in  the 
case  of  The  Bedford  Com.  Ins.  Co.  v.  Parker,  2  Pick.  1,  where 
the  ship  was  accidentally  stranded,  within  some  nine  miles  of  her 
port  of  destination,  and  by  labor  and  expenses  was  set  afloat  again, 
and  completed  the  voyage,  the  Supreme  Judicial  Court  of  Massa- 
chusetts held  that  the  whole  expenses  constituted  a  general  average. 
Chief  Justice  Parker  in  delivering  the  opinion  of  the  court,  page 
8,  says,  "  that  general  principle,  and  a  very  just  one,  is,  that  when 
a  vessel  shall  *be  accidentally  stranded,  the  expense  of  get-  r*qn£ 
ting  her  off,  so  that  she  may  proceed  on  her  voyage,  shall  "• 
be  borne  proportionally  to  its  value  by  everything  on  board,  as  well 
as  by  the  vessel."  See  Phillips  on  Ins.  363,  §  12,  and  also  under 
the  head  of  General  Average,  p.  338. 

These  principles  seem  to  have  been  conceded  generally  by  the 
counsel  for  the  defendants,  but  then  the  extent  of  the  defend- 
ants' liability  under  them,  as  claimed  by  the  plaintiffs,  is  denied ; 
and  on  this  point  the  parties  are  at  variance.  The  expenses  in- 
curred with  a  view  to  extricate  the  vessel  and  cargo  from  the 
impending  danger  down  to  the  time  that  the  specie  on  board, 
belonging  to  the  defendants,  was  actually  delivered  to  them, 
they  admit  their  liability  to  pay  their  proportionable  part  thereof; 
and  have,  I  believe,  paid  to  that  amount  long  since  without  objec- 
tion ;  but,  as  to  all  subsequent  charges,  they  alleged  that  they  are 
and  ought  not  to  be  made  liable. 

The  counsel  for  the  defendants  allege,  that  when  they  received 
the  specie,  which  was  the  only  part  of  the  cargo  to  which  they  had 
any  claim,  it  could  not  be  said,  that  after  that,  they  had  either 
actually  or  constructively  any  thing  belonging  to  them  on  board  of 
the  vessel,  or  in  the  charge  of  the  owners  of  her  ;  and  having  noth- 
ing on  board,  nor  any  thing  in  the  charge  of  the  owners  of  the  ves- 
sel, the  expenses  incurred  subsequently  could  not  be  claimed  to 
have  been  laid  out  on  their  account,  or  for  their  benefit,  in  any  way 
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whatever  ;  and  consequently  it  being  utterly  impossible  tbat  tbey 
could  derive  any  benefit  from  such  expenditure,  it  would  be  unrea- 
sonable and  unjust  to  make  them  liable  to  contribution  for  any  part 
of  them.  They  maintain  that  all  connection  between  them  and  the 
vessel,  and  the  residue  of  the  cargo,  or  concern  with  either,  ceased 
immediately  upon  the  actual  receipt  by  them  of  the  specie.  In 
support  of  this  principle  thus  advanced  on  the  part  of  the  defend- 
ants, the  case  of  Sheppard  v.  Wright,  Show.  P.  C.  18,  has  been 
cited.  There  the  ship  being  laden  with  silk  and  oils,  on  her  return 
home,  was  chased  into  Malaga  Mole,  by  one  of  the  Toulon  fleet, 
which  being  in  sight  three  or  four  days,  then  stood  in  for  that  port, 
as  if  they  designed  to  attack  the  fort,  whereupon  the  factor  of  the 
owners  of  the  vessel  sent  the  master  a  lighter  to  save  what  he  could 
of  the  ship's  cargo ;  and  because  the  silks  were  of  the  greatest 
value,  they  were  put  on  board  of  the  lighter  with  a  small  portion 
of  the  oil  first  and  carried  to  the  shore.  At  night,  however,  the 
French  left  the  port,  when  the  master  ceased  to  land  any  more  of 
the  cargo.  About  six  days  afterwards,  the  French  fleet  appeared 
again  before  Malaga ;  when,  notwithstanding  every  possible  exer- 
tion was  made  that  could  be,  to  prevent  the  French  from  getting 
the  ship  and  remaining  part  of  the  cargo,  they  took  both  away. 
The  silks  were  afterwards  put  on  board  of  another  vessel  and  deliv- 
ered to  the  respondents  at  London,  who  paid  the  freight  for  them. 
The  appellants,  being  the  complainants  and  the  owners  of  the  ship 
*S071  anc^  °^»  Brought  t^eir  bill  *against  the  respondents,  who 
-•  were  the  owners  of  the  silks,  to  have  contribution  for  their 
loss  ;  but  the  Court  of  Chancery  made  a  decree  dismissing  the  bill, 
which  was  affirmed  upon  appeal  by  the  House  of  Lords.  The  decree 
may  be  correct,  because  it  is  perfectly  clear  that  the  safety  or  the 
preservation  of  the  silks  was  not  owing  to  the  loss  of  the  ship  and 
the  oil,  or  of  either.  Abbott  on  Shipping,  tit.  General  Average, 
p.  346.  Nor  is  that  part  of  the  cargo,  which  is  shipped  into  a 
lighter  for  the  common  benefit  of  all  concerned  and  arrives  safely, 
liable  in  any  case  to  make  contribution,  where  the  vessel  miscar- 
ries ;  because  the  lighters  and  goods  on  board  of  them  do  not  owe 
their  preservation  to  the  loss  of  the  principal  vessel.  Benecke  on 
Insurance,  tit.  Average,  p.  212.  But  in  the  case  under  consider- 
ation, the  principal  vessel  and  the  residue  of  her  cargo,  left  on 
board  at  the  time  the  specie  of  the  defendants  was  taken  from  her 
and  put  into  sledges  on  the  ice,  were  brought  subsequently  into 
port  by  the  extraordinary  exertions  of  the  master.  All  then  being 
saved  by  means  of  these  exertions,  which  were  used  for  the  speedy 
preservation  of  the  vessel  and  cargo,  when  stranded  and  in  danger 
of  being  lost,  would  seem  to  bring  this  case  within  the  principle 
laid  down  by  the  authorities  mentioned  above  which  would  entitle 
the  plaintiffs  to  contribution. 
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The  ground  of  objection  presented  by  the  defendants'  counsel  to 
the  plaintiff's  claim,  is  not  only  plausible,  but  on  first  view  would 
seem  to  have  great  force  in  it.  In  order,  however,  to  test  it 
thoroughly,  it  would  be  proper  to  see  what  the  practical  operation 
of  the  principle  contained  in  it  would  lead  to ;  because  if  it  should 
oe  found  to  operate  unequally  upon  shippers,  whose  rights  and 
claims  are  in  every  respect  similar  and  equal,  and  should  at  the 
same  time  put  it  in  the  power  of  the  master  of  the  vessel,  to  throw 
the  greatest  proportion  of  the  expense,  iucurred  by  the  measures 
taken  to  save  the  vessel  and  cargo,  upon  whomsoever  of  the  ship- 
pers he  pleased,  it  would  be  inexpedient  and  unjust  to  adopt  a  prin- 
ciple of  such  tendency.  Suppose,  then  for  example,  that  a  vessel, 
with  a  cargo  of  the  same  kind  of  goods  throughout  on  board, 
belonging  to  twenty  different  owners,  each  owning  an  equal  quan- 
tity, is  run  on  shore  within  eight  or  nine  miles  of  the  port  of 
destination  for  the  purpose  of  saving  her  and  her  cargo  from  an 
impending  danger,  when  it  becomes  requisite  to  unlade  the  vessel, 
and  to  convey  the  cargo  thence  by  wagons  to  the  place  of  delivery, 
in  doing  of  which  two  months  are  consumed,  it  is  obvious,  that 
according  to  the  principle  contended  for  on  behalf  of  the  defendant, 
the  owner  whose  goods  are  first  taken  out  of  the  vessel  and  con- 
veyed immediately  to  him,  will  have  comparatively  but  little  of  the 
whole  ^expense  to  pay,  whereas,  he  who  receives  his  goods  last,  will 
have  perhaps  more  than  twenty  times  as  much  to  pay  as  at  first. 
The  charges  being  made  general  average,  as  to  the  first  who  receives 
his  goods,  down  to  the  time  of  their  being  delivered  to  him,  the  last 
has  to  pay  one-twentieth  *part  of  these  charges,  and  upon  r*o/-,o 
the  same  principle,  one-nineteenth  of  the  expenses  attending  L 
the  saving  and  delivery  of  the  goods  to  the  second,  and  so  on  till 
his  own  turn  comes,  when  he  has  to  pay  all  the  expenses  of  saving 
his  own  portion  of  the  cargo.  If  this  would  be  the  natural  operation 
of  the  rule  contended  for  by  the  defendants,  and  that  it  would  be 
in  some  cases  which  may  arise,  I  think,  is  perfectly  clear,  it  would 
work  great  injustice  ;  because  it  would  subject  those,  whose  goods 
are  saved  and  delivered  last,  to  the  payment  of  a  portion  of  the  ex- 
penses incurred  in  saving  those  of  the  first,  without  requiring  the 
first  to  pay  any  part  of  the  expenses  incurred  in  saving  the  goods 
of  the  last,  but  leaving  them  to  pay  the  whole  of  it  themselves. 
Thus,  we  see,  that  the  rule  would  operate  partially  and  unequally, 
without  imposing  the  obligation  of  reciprocity,  which  seems  to  be 
at  the  very  foundation  of  general  average.  To  save  the  vessel  and 
cargo,  upon  such  occasions,  from  the  danger  or  peril  with  which 
they  are  threatened,  frequently  requires  a  series  of  acts  to  be  per- 
formed, which  may  require  weeks,  or  even  months,  in  order  to  effect 
every  thing  growing  out  of  the  danger  which  rendered  it  expedient 
to  run  the  vessel  on  shore,  for  the  purpose  of  preserving  her  and  the 
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cargo  from  it.  This  being  the  case,  it  is  impossible  to  apportion 
the  expense  in  such  manner,  as  to  do  equal  justice  to  all  concerned, 
without  including  all  the  expenses  incurred  by  the  various  acts  and 
measures  performed  and  taken,  which  served  to  preserve  the  vessel 
and  every  part  of  the  cargo  from  the  common  danger,  with  which 
all  were  threatened  ;  and  making  each  one  then  concerned,  pay  his 
proportionable  part  of  the  aggregate  thereof  according  to  the  value 
of  his  interest  in  the  vessel  and  cargo  or  either.  This  would  seem 
to  be  in  conformity  to  what  Mr.  Holt,  in  his  Treatise  on  Shipping, 
has  said  on  this  subject,  page  482.  "  General  average  is,  in  a 
word,  the  common  law  and  justice  of  partnership  ;  and  defined 
according  to  its  nature,  is  a  compensation  from  the  common  stock 
of  a  sea  venture,  in  the  several  proportions  of  the  partners  in  of  it, 
for  the  special  loss  or  sacrifice  made  by  one  or  more  for  the  common 
good."  Now,  in  the  case  before  us,  it  must  be  admitted  that  the 
property  of  the  defendants  and  that  of  the  plaintiffs,  formed,  as  it 
were,  a  common  stock  of  a  sea  venture,  held  by  them  in  their 
several  proportions  as  partners,  and  that  all  were  alike  exposed  to 
the  same  common  danger,  from  which  the  stock  belonging  to  the 
defendants  was  saved,  and  a  proportionable  part  of  the  expense  in- 
curred by  saving  it,  paid  by  the  plaintiffs ;  and  why  shall  the  latter 
not  receive  from  the  former  a  proportionable  part  of  the  expense 
incurred  in  saving  their  portion  of  the  stock  from  the  same  common 
danger?  Natural  justice  seems  to  require  that  they  should.  No 
case,  and  as  it  appears  to  me,  no  authority  has  been  adduced  which 
goes  to  sustain  the  principle  contended  for,  and  the  distinction  taken 
on  the  part  of  the  defendants.  The  ordinance  of  Konigsburg,  No. 
*onq-|  827,  2  Mag.  200,  has  been  referred  to,  declaring  *that  the 
••  connection  between  the  ship  and  cargo  is  in  force,  as  long 
as  they  shall  remain  together,  but  shall  cease  upon  the  goods  being 
landed  at  the  appointed  port,  out  of  the  ship,  or  the  lighters  or  boats 
belonging  to  it ;  and  every  part  of  the  goods  when  brought  ashore 
in  a  proper  place,  shall  be  immediately  clear  of  the  connection ;  so 
that  it  shall  have  nothing  to  claim  from  the  other  goods  or  ship,  for 
any  subsequent  damage  happening  to  it,  and  likewise  shall  con- 
tribute nothing  to  any  that  may  afterwards  happen  to  them.  It 
has  been  argued,  that  the  principle  of  this  ordinance  is  applicable 
to  the  case  of  the  defendants,  and  shows  that  they  are  not  liable  to 
the  claim  of  the  plaintiffs.  This  ordinance,  from  its  language, 
would  seem  to  have  been  intended  only  for  cases  of  goods  being  dis- 
charged from  the  ship  by  the  usual  and  ordinary  mode,  before  any 
imminent  danger,  creating  loss  or  damage  has  arisen  ;  for  it  speaks 
of  "  the  goods  being  landed  at  the  port  out  of  the  ship  or  lighters 
or  boats  belonging  to  it  (ship) ;"  which  may  be  thought  to  exclude 
those  emergencies  where  means  of  safety,  not  properly  belonging 
to  the  ship,  have  to  be  resorted  to.  But  still,  supposing  it  to  extend 
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further,  and  to  contain  nothing  more  than  what  is  recognised  as  a 
rule  of  law  generally,  in  commercial  countries,  it  can  at  most  only 
be  extended  to  cases  of  damage  or  loss  or  injury  to  the  ship  or 
goods,  and  not  to  expenses  incurred  by  saving  the  ship  and  goods 
from  some  imminent  danger,  which  threatened  the  interests  of  all, 
both  the  owners  of  the  ship  and  the  goods,  before  any  of  the  goods 
were  landed.  We  have  endeavored  to  show  above,  that  general 
average,  on  account  of  injury  to,  or  loss  of  the  ship  and  any  part 
of  the  cargo,  or  of  either,  and  the  same  of  expenses  incurred  in 
saving  and  preserving  them  from  being  lost  or  injured  by  imminent 
danger,  turn,  in  some  respects,  upon  different  principles,  and  are 
therefore  to  be  governed  by  different  rules  of  decision. 

It  has  also  been  said  and  advanced  as  an  argument  in  favor  of 
the  defendants,  that  as  their  part  of  the  cargo  consisted  of  specie 
and  was  greatly  the  most  valuable  part  of  it,  they  were  therefore 
entitled  to  a  preference  in  having  it  removed  from  the  vessel  first, 
and  consequently  ought  not  to  be  made  to  contribute  to  the  pay- 
ment of  expenses  incurred  subsequently  to  the  receipt  of  their 
portion  of  the  cargo,  for  saving  the  property  of  others,  over  whom 
they  were  entitled  to  a  preference  as  a  matter  of  right.  If  the 
removal  of  the  specie  from  the  vessel  and  the  exposure  of  it  in  the 
sledges  on  the  ice  was  evidently  less  dangerous  than  leaving  it  in 
the  vessel  and  removing  the  other  parts  of  the  cargo  for  the  pur- 
pose of  preserving  the  whole,  it  was  the  duty  perhaps,  of  the 
master  to  do  so.  But  in  case  of  a  general  average,  on  account  of 
part  of  the  cargo  being  ejected  for  the  purpose  of  saving  the  ship 
and  residue  of  the  cargo,  the  owners  of  specie,  diamonds  or  pre- 
cious stones,  are  required,  for  having  such  preference  allowed  to 
them,  in  the  retainer  of  their  portion  of  the  cargo  on  board,  to 
contribute  towards  making  good  *the  loss  sustained  by  those  r*o-in 
whose  goods  are  ejected,  according  to  the  value  of  the  specie,  *- 
&c.,  and  not  according  to  their  weight  or  bulk,  which  being  of  but 
small  account,  would  not  have  tended  to  preserve  the  vessel  and 
remaining  part  of  the  cargo,  even  if  they  had  been  thrown  over- 
board. 1  Park  on  Ins.  20y,  ch.  7  (7th  ed.).  So  that  the  prefer- 
ence claimed  in  this  respect,  if  it  has  any  bearing  upon  the  question 
raised  here,  would  rather  seem  to  make  against  the  defendants  than 
for  them,  by  making  them  pay  by  way  of  contribution  to  the  whole 
expense  incurred,  a  suitable  equivalent  for  it  to  those  who  were 
postponed  on  account  of  their  interest.  The  reasoning  of  Mr. 
Benecke,  in  pages  306--7  of  his  Treatise  on  Insurance  is  in  favor 
of  the  plaintiff's  claim.  He  says,  "goods  shipped  into  barges  for 
the  purpose  of  lightening  and  saving  the  vessel  and  remaining  cargo, 
must  contribute  to  the  general  average  like  goods  thrown  overboard. 
If,  after  those  goods  are  separated  from  the  principal  vessel,  the 
latter  were  to  incur  a  fresh  general  average,  unconnected  with  the 
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former,  it  might  be  urged  that  the  goods  transhipped  should  not 
contribute  to  this  for  their  full  value,  but  only  to  the  extent  of  the 
claim  which  they  have  upon  the  vessel,  her  remaining  cargo  and 
freight,  for  charges  and  damages  sustained;  because  the  goods  in 
the  barges  not  being  liable  for  a  subsequent  loss  of  the  ship  and  the 
goods  left  on  board  (ante,  page  212),  they  are  no  longer  interested 
in  their  fate,  except  in  regard  to  their  demand  upon  them  for  the 
former  general  average,  which  would  be  lost  with  the  vessel.  But 
on  the  other  hand,  the  ship  and  cargo  remaining  answerable  for  any 
future  accident,  which  may  befall  the  goods  transhipped,  till  they 
reach  their  destination  in  safety,  the  owners  of  such  goods  would 
have  a  decided  preference  before  those  of  the  goods  remaining  on 
board ;  because  the  situation  of  the  former  could  in  no  case,  after 
the  ship  escaped  the  danger  which  occasioned  the  transhipment,  be 
worse,  but  frequently  better  than  that  of  the  other  parties ;  whereas 
the  situation  of  all  parties  will  remain  alike,  as  it  ought  to  be,  if 
the  goods  put  into  barges  are  considered  as  having  remained  on 
board  till  the  completion  of  the  voyage."  We  therefore  think  the 
verdict  ought  to  stand.  The  motion  for  a  new  trial  is  refused  and 
judgment  rendered  upon  the  verdict. 

Judgment  for  the  plaintiffs. 
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McDowell  against  Meredith. 

IN  ERROR. 

1.  In  debt  on  a  bond,  the  defendant  pleaded  payment,  with  leave  to  give 
the  special  matter  in  evidence,  and  gave  notice  that  on  the  trial,  he  would 
give  in  evidence  in  avoidance  of  the  bond,  that  the  consideration  of  the  bond 
was  an  assignment  by  the  plaintiff  to  the  defendant,  of  a  right  to  sell  and 
use  "  a  Patent  (Jorn-shelling  Machine,"  and  that  the  plaintiff  had  no  patent 
right  to  the  same,  and  sold  to  the  defendant  a  right  which  he  did  not  possess 
&c.     Held,  that  the  notice  was  sufficiently  certain,  and  that  under  this  notice 
the  defendant  might  give  in  evidence  that  the  plaintiff  had  obtained  a  patent 
for  an  improvement  by  the  adaptation  of  a  grinding  apparatus  to  a  shelling 
machine,  and  not  for  "a  corn-shelling  and  grinding  machine,"  which   he 
undertook  to  sell  to  the  defendant :  Held  also,  that  the  deed  of  assignment 
of  the  patent  right  was  admissible  on  the  part  of  the  defendant,  reciting  that 
the   plaintiff  had   obtained   a    patent  for  a   "  corn-shelling   and  grinding 
machine,"  although  it  purported  to  transfer  only  the  plaintiff's  "  right,  title, 
and  interest,"  in  the  machine, 

2.  Where  the  sale  of  a  patent  right  had  been  effected  by  an  agent,  who 
some  months  after  the  sale  sent  a  specification  of  the  improvement  claimed 
by  the  patentee,  to  the  vendee,  it  was  held  that  the  act  was  evidence  against 
the  vendor,  especially  as  the  vendor  was  informed  of  the  act,  and  did  not 
disavow  it. 

ERROR  to  the  Court  of  Common  Pleas  of  the  County  of  Bucks. 
E.  T.  McDowell,  assignee  of  George  M.  Weaver,  brought  an 


312  SUPREME  COURT  [March  Term, 

[McDowell  v.  Meredith.] 

*3121  *act*on  °f  debt  m  tnat  court  against  Hugh  Meredith,  to 
-*  recover  the  first  instalment  due  upon  a  bond  dated  the  16th 
of  April  1836,  given  by  the  defendant  Hugh  Meredith  to  George 
M.  Weaver,  and  assigned  to  E.  T.  McDowell. 

The  defendant  pleaded  non  est  factum  and  payment,  with  leave, 
&c.,  and  gave  the  following  notice  of  special  matter,  &c. 

"  Take  notice,  that  on  tke  trial  of  the  above  cause,  the  defendant 
will  give  in  evidence  in  avoidence  of  the  bond  upon  which  suit  is 
brought,  that  it  was  given  without  good  consideration,  and  that  it 
was  obtained  by  fraud  and  a  suppression  of  the  truth ;  that  the 
consideration  of  the  said  bond  was  an  assignment  by  the  said 
Weaver  to  the  defendant,  of  a  right  to  sell  and  use  a  patent  Corn- 
shelling  Machine,  in  the  states  of  Missouri  and  Illinois ;  that  at  the 
time  of  the  transfer  of  the  said  pretended  patent,  the  said  Weaver 
had  no  patent-right  for  the  same,  and  sold  to  the  defendant  a  right 
which  he  did  not  possess,  and  which  he  had  no  power  to  sell." 

On  the  trial  of  the  cause  before  Fox,  President,  on  the  15th  of 
February  1839,  the  execution  of  the  bond  having  been  proved,  evi- 
dence was  given  on  the  part  of  the  defendant,  to  show  that  it  was 
given  as  the  consideration  in  part  of  the  sale  of  the  patent-right  of 
a  corn-shelling  machine,  conveyed  by  Weaver  to  Meredith,  for  the 
states  of  Missouri  and  Illinois.  The  defendant  also  produced  as  a 
witness  one  Maddock,  who  testified  as  follows : 

"  I  had  an  interest  of  one-third  in  the  sale  to  Hugh  Meredith," 
(and  upon  being  shown  a  letter  answered),  "  this  letter  was  written 
by  me,  and  I  enclosed  the  papers  to  Dr.  Meredith;"  (and  upon 
being  shown  one  of  the  papers,  answered),  "  this  is  the  specification 
of  the  machine  sold  to  Dr.  Meredith.  I  acted  as  agent  of  Weaver. 
I  presume  I  received  the  specification  from  Weaver.  It  has  got 
my  handwriting  on  it.  I  did  the  whole  business  from  first  to  last 
with  Dr.  Meredith.  The  consideration  of  the  sale  was  five  hundred 
dollars,  and  one  hundred  and  fifty  dollars  were  paid  in  cash.  That 
letter  was  not  written  by  the  direction  of  Weaver.  I  mentioned  to 
Weaver  that  I  had  received  a  letter  from  Dr.  Meredith,  and  that  I 
had  written  to  him,  enclosing  a  specification,  and  I  do  not  recollect 
that  Weaver  made  any  reply  to  what  I  told  him.  I  was  only  the 
agent  in  the  sale.  That  sale  had  been  closed  some  five  or  six 
months.  I  sent  the  specification  on  the  3d  of  June  1836,  to  Dr. 
Meredith." 

The  defendant  then  offered  in  evidence  the  paper  purporting  to 
be  a  specification  referred  to  in  the  testimony  of  Mr.  Maddock.  It 
was  objected  to  by  the  plaintiff's  counsel,  but  the  court  overruled 
the  objection,  and  sealed  a  bill  of  exceptions.  The  specification 
was  then  read.  The  part  relied  upon  by  the  defendant,  was  in 
*QI  q-i  these  *words  :  "  Now  what  I  claim  as  new,  and  as  my  inven- 
-"  tion,  for  which  I  ask  letters-patent,  is  the  construction  and 
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arrangement  of  the  feeder  operating  with  the  cylinder,  on  the  prin- 
ciple and  in  the  manner  herein  described  ;  and  also  the  construction 
of  the  grinder  by  which  it  is  made  to  grind  on  the  conical  and  front 
surfaces  at  the  same  time,  as  herein  set  forth.  In  testimony  that 
the  foregoing  is  a  true  specification  of  my  said  improvement,  I  have 
hereunto  set  my  seal,"  &c.  Accompanying  the  specification  were 
the  letters-patent. 

The  defendant  then  offered  in  evidence  the  conveyance  to  him 
by  Weaver  of  the  patent  right,  which  deed  was  objected  to  by  the 
plaintiff,  but  admitted  by  the  court.  This  deed  witnessed  "  that 
the  said  George  M.  Weaver  did  on  the  9th  day  of  June  1835, 
forward  to  the  United  States  Patent  Office,  his  specification  of  his 
corn-shelling  and  grinding  machine,  which  invention  is  secured  to 
him,"  &c.  And  in  consideration  of  the  sum  of  five  hundred  dollars, 
the  said  G.  M.  Weaver  did  grant,  bargain  and  sell,  &c.,  to  the  said 
Hugh  Meredith,  "all  his  right,  title  and  claim  to  the  aforesaid 
corn-shelling  and  grinding  machine  in  the  states  of  Missouri  and 
Illinois." 

The  evidence  being  closed  the  court  was  requested  to  charge  the 
jury  on  the  following  points : 

1.  That  the  specification  could  not  be  received  as  evidence  that 
Weaver  had  no  patent-right  for  the  machine  sold  to  Meredith. 

To  which  the  court  answered  :  "  The  specification  is  evidence  to 
show  what  Weaver  claimed  to  be  his  right. 

2.  That  there  was  no  evidence  offered  by  the  defendant  to  show 
that  Weaver  had  not  the  patent-right. 

To  this  the  court  answered :  "  There  is  evidence  to  show  that 
Weaver  did  not  claim  to  have  a  patent  for  what  he  sold  to  Mere- 
dith, if  the  specification  is  not  for  what  he  sold,  which  is  a  question 
for  the  jury." 

3.  That  the  said  court  had  no  power  to  decide  whether  Weaver 
had  a  patent-right  or  not. 

To  which  the  court  answered :  "  So  far  as  it  is  necessary  to 
decide  this  cause,  they  have  the  right  so  to  decide." 

4.  That  if  the  jury  believe  the  witnesses,  the  plaintiff  is  entitled 
to  recover. 

To  which  the  court  answered:  "We  cannot  answer  this  in  the 
affirmative." 

The  jury  having  rendered  a  verdict  for  the  defendant,  the  plain- 
tiff sued  out  a  writ  of  error,  and  made  the  following  assignments  of 
errors  : — 

*1.  The  court  erred  in  admitting  in  evidence  the  paper  I-*Q-M 
purporting  to  be  a  specification. 

The  court  erred  in  admitting  in  evidence  the  instrument  pur- 
porting to  be  a  patent-right  deed. 
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3.  The  court  erred  in  their  answers  to  the  several  points,  upon 
which  they  were  requested  to  charge  the  jury. 

Mr.  Ross,  for  the  plaintiff  in  error,  cited  Cauffman  v.  Magill,  4 
S.  &  R.  321  ;  Shelhamer  v.  Thomas,  7  Id.  106 ;  Clark  v.  Baker, 
2  Whart.  343 ;  Bellas  v.  Hayes,  5  S.  &  R.  445 ;  Hannay  v. 
Stewart,  6  Watts  490. 

Mr.  Dubois,  contra,  cited  1  Troubat  &  Haly's  Practice  278 ; 
Greenwalt  v.  Burn,  3  Yeates  6. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  was  difficult  to  describe  with  greater  accu- 
racy the  right  sold.  The  patent  was  granted  for  an  improvement 
by  the  adaptation  of  a  grinding  apparatus  to  a  shelling  machine ; 
and  the  subject  of  the  sale  is  alleged  to  be  a  shelling  and  grinding 
machine  together.  Now  the  defendant  disputed  not  the  vendor's 
right  in  respect  to  the  apparatus,  but  only  his  right  to  the  original 
patent;  and  hence  he  might  strictly  describe  the  subject  of  his 
defence  as  a  failure  of  consideration  in  the  sale  of  a  patent-right 
for  a  shelling  machine,  the  title  to  it  being  in  another.  But  inde- 
pendently of  that,  the  subject  of  the  defence  was  suggested  with 
sufficient  accuracy  to  put  the  plaintiff  on  his  guard,  which  it  is  the 
business  of  a  notice  of  special  matter  to  do ;  for  it  certainly  is  not 
to  be  scanned  with  the  severity  due  to  a  special  plea  in  bar.  The 
defence  was  an  equitable  one  ;  and  it  is  by  no  means  clear  that  it 
was  not  set  forth  with  the  certainty  required  in  a  bill  for  an  injunc- 
tion. The  exception  to  the  specification  of  the  improvement  on 
the  ground  of  variance,  therefore  fails. 

But  the  paper  was  offered  to  show  what  the  patentee  himself 
claimed  to  be  his  right ;  and  it  had  been  furnished  to  the  defend- 
ant several  months  after  the  delivery  of  the  conveyance,  by  the 
vendor's  agent,  who  had  negotiated  the  sale :  whence  an  objection 
that  the  plaintiff  is  not  to  be  affected  by  acts  or  declarations  of  the 
agent  subject  to  the  agency.  It  is  not  clear,  however,  that  the 
agency  was  closed  while  anything  remained  to  be  done  for  the  com- 
pletion of  the  sale ;  and  it  is  certain  that  a  delivery  of  the  muni- 
ments of  title  was  as  much  a  part  of  the  agent's  duty  as  was  a 
delivery  of  the  conveyance.  That  is  not  all.  The  agent  testified 
that  he  had  informed  his  principal  of  his  delivery  of  the  specifica- 
tion ;  and  if  the  act  were  done  without  his  authority  in  the  first 
instance,  he  was  bound  promptly  to  disavow  it.  He  did  not  dis- 
avow it,  and  his  silence  was  full  proof  of  acquiescence  ;  constantly 
*qi  c-i  there  was  *either  an  original  authority,  or  a  subsequent  rati- 
-'  fication  which  is  equivalent  to  one. 

But  it  is  insisted  that  the  deed  actually  purports  to  convey  no 
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more  than  the  right  to  the  improvement ;  and  that  it  consequently 
ought  to  have  been  excluded.  The  descriptive  words  are,  "  all  the 
right,  title  and  interest  of  the  said  Weaver  in  a  certain  corn-shell- 
ing and  grinding  machine ;"  which  might  well  bear  the  attempted 
interpretation,  were  it  not  for  a  preceding  recital,  that  "  the  said 
George  M.  Weaver  did  forward  to  the  United  States  patent  office 
his  specification  of  his  corn-shelling  and  grinding  machine,  which 
invention  is  secured  to  him  for  the  term  of  fourteen  years."  Not 
a  word  in  this  to  indicate  an  interest  restricted  to  the  improvement ; 
but,  in  the  absence  of  the  specification  which  had  not  then  been 
produced,  there  is  everything  to  indicate  an  interest  in  every  part 
of  the  invention.  What  avails  it  then  that  he  sold  only  his  interest 
in  the  machine  such  as  it  might  be,  when  the  descriptive  words 
were  coupled  with  an  assertion  that  the  whole  was  his  own  ? 

All  the  answers  to  the  prayers  for  direction  involve  points 
already  disposed  of,  except  the  refusal  of  the  court  to  submit  to 
the  construction  of  the  patent  and  the  conveyance  to  the  jury.  It 
evidently,  however,  belonged  to  the  court  to  say  whether  the  patent 
embraced  anything  but  an  improvement,  and  whether  more  was  not 
sold.  This  comprised  the  whole  case ;  and  whether  the  jury  be- 
lieved the  witnesses  or  not,  the  plaintiff  was  not  entitled  to  recover. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Barr  152. 

||  A  licensee  was  granted  a  monopoly  to  sell  a  patented  article,  agreeing  to 
pay  royalties  :  held,  if  the  monopoly  failed,  the  consideration  failed  :  Angier 
t>.,Eaton  Co.,  2  Oat.  594 ;  s.  c.  11  W.  N.  C.  146. 

Certainty  to  a  common  intent  is  sufficient  in  a  notice  of  special  matter 
Appleton  v.  Donaldson,  3  Barr  381. || 
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Kachline  and  another  against  Clark. 

IN    ERROR. 

On  the  trial  of  an  issue  devisavit  vd  non,  evidence  of  declarations  of  the 
testator  denoting  angry  and  hostile  feelings  towards  the  principal  legatees, 
some  months  before  the  execution  of  the  will  and  when  he  was  in  a  state  of 
excitement,  was  held  not  to  be  admissible  to  impeach  the  will :  and  it  was 
held  that  evidence  of  his  having  in  a  former  will,  given  directions  respecting 
the  laying  off  of  a  portion  of  his  farm  for  a  burying-ground,  and  the  erecting 
of  a  house  in  the  burying-ground,  was  not  admissible  as  a  proof  of  insanity 
at  the  date  of  the  will  in  question. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
County  of  Bucks,  to  remove  the  record  of  the  proceedings  on  an 
issue  directed  to  that  court,  to  try  the  validity  of  a  paper  writing, 
dated  the  22d  of  October  1837,  purporting  to  be  the  last  will  and 
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testament  of  Joseph  Clark,  late  of  Doylestown  township  in  the  said 
county  ;  in  which  issue  Samuel  Kachline  and  John  B.  Pugh  were 
plaintiffs,  and  James  Clark  was  defendant. 

On  the  trial,  before  Fox,  President,  on  the  16th  of  February 
1839,  the  plaintiffs  proved  the  execution  of  the  paper  as  a  will, 
and  read  the  same  in  evidence.  The  defendant  then,  for  the  pur- 
pose of  proving  the  insanity  of  the  testator,  examined  several  wit- 
nesses ;  and  among  others  Dr.  C.  H.  Matthews,  who  testified  as 
follows : 

"  I  have  known  Clark  ever  since  he  came  into  the  neighborhood, 
and  never  saw  his  like.  I  always  was  his  physician.  I  saw  Clark 
the  day  after  the  will  was  executed.  I  asked  him  some  questions 
about  his  health  ;  he  said,  '  I  am  happy.  I've  made  my  will.  Du 
Bois  was  here  at  12  o'clock  last  night,  and  wrote  it  for  me.'  ' 

The  defendant  then  offered  to  prove,  by  the  witness,  the  conver- 
sation which  took  place  between  Joseph  Clark,  the  widow,  and  the 
witness  ;  objection  being  made,  the  court  overruled  the  objection, 
admitted  the  evidence,  and  sealed  a  bill  of  exceptions.  The  witness 
then  proceeded  as  follows  : 

"  Mrs.  Clark  said  no  ;  he  was  here  yesterday  ;  you  have  for- 
*3171  gotten,  *Joseph.  He  persisted  in  his  recollection  with  as 
J  much  pertinacity  as  if  he  had  been  in  health.  He  was  very 
feeble  at  this  time.  This  was  about  ten  days  before  his  death.  His 
breathing  was  very  difficult.  I  found  him  in  a  dull,  stupid  state. 
He  was  corrected  by  her,  and  the  conversation  followed.  He  after- 
wards began  to  tell  me  how  he  had  left  his  property ;  some  part  of 
it,  I  knew,  was  accurate.  He  commenced  by  saying,  '  I  have  given 
$150  per  annum  to  my  wife.  She  has  been  a  dear,  good  wife  to 
me.'  There  was  another  bequest  to  his  wife's  son  of  $100.  He 
said  the  little  fellow  had  been  to  see  him.  He  said,  he  cried  very 
much  at  parting  with  him.  The  expression  in  regard  to  his  wife 
struck  me  as  something  new,  as  I  had  repeatedly  heard  him  say, 
during  the  latter  part  of  the  summer,  in  stronger  lauguage  than 
I  can  speak,  that  she  was  one  of  the  worst  women  in  the  world." 

The  defendant  then  offered  to  prove  by  the  same  witness,  "  in 
order  to  show  insanity,"  that  Joseph  Clark  had  said  some  time 
before,  that  he  would  not  leave  his  wife  one  farthing  ;  which  was 
objected  to,  but  admitted  by  the  court ;  and  a  bill  of  exceptions 
sealed.  The  witness  then  proceeded  as  follows  : 

"  At  one  time  when  he  was  talking,  I  heard  him  say,  that  he 
had  taken  an  oath  his  wife  should  never  have  one  cent.  He  was 
then  in  a  high  state  of  excitement  against  his  wife.  When  he  spoke 
of  the  bequest  to  Joseph,  I  thought  it  strange,  for  I  knew  he  had 
turned  him  out  of  doors  but  a  short  time  before,  and  had  spoken  of  him 
in  as  furious  terms  as  possible.  He  then  spoke  of  James,  the  defend- 
ant, and  the  moment  he  mentioned  his  name,  the  fire  was  kindled. 
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The  prejudice  was  very  strong,  he  was  in  a  great  state  of  excite- 
ment. He  said  he  had  not  given  him  one  cent.  This  also  struck 
me  as  singular,  as  I  had  before  heard  him  say,  that  Jem  had  helped 
him  to  earn  every  dollar  he  was  worth  in  the  world ;  that  his  son 
Joe  had  gone  off  and  left  him,  and  that  he  meant  to  reward  Jem 
for  it.  His  disease  was  consumption.  He  said  he  had  named  as 
his  executors,  Messrs.  Pugh  and  Kachline.  He  said,  '  I  wanted 
you  to  be  one,  but  it  was  on  account  of  the  woman.'  He  said,  '  I'll 
send  for  Du  Bois  and  have  that  altered  yet.'  The  woman  inter- 
posed, and  said,  '  Joseph,  you  must  not;  Dr.,  he  is  too  weak.'  I  had 
very  frequent  conversations  with  him  about  the  disposition  of  his 
estate.  He  was  always  making  a  disposition,  or  had  made  it  when 
he  talked  to  me." 

The  defendant's  counsel,  after  having  examined  several  other 
witnesses,  offered  to  read  in  evidence,  "  for  the  purpose  of  showing 
insanity,"  certain  parts  of  a  paper  writing  purporting  to  be  a  last 
will  and  testament  of  Joseph  Clark,  dated  18th  of  January  1837, 
and  executed  in  the  presence  of  C.  E.  Wright  and  C.  E.  Du  Bois, 
Esquires.  Whereupon  the  plaintiff  objected  ;  but  the  court  over- 


ruled *the  objection,  and  sealed  a  bill  of  exceptions.     The 
defendant  then  read  to  the  jury  the  following  extracts : 
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u  Item.  It  is  my  will  and  I  do  order  and  direct,  that  in  the  east 
end  of  my  garden  a  space  38  feet  square  inside  of  the  walls,  be 
walled  round  4  feet  high  for  the  purpose  of  a  family  burial-ground  ; 
and  it  is  my  will,  that  neither  my  son  James  nor  his  heirs  and 
assigns  shall,  at  any  time  hereafter,  sell  or  convey  the  same,  but 
shall  be  reserved  for  the  use  of  myself  and  family  forever.  And  I 
do  further  direct  that  a  vault  be  made  in  the  middle  of  said  enclo- 
sure, large  enough  for  myself,  wife  and  family,  and  that  suitable 
grave  stones  be  placed  over  the  spot,  when  I  shall  be  interred." 

Extract  from  codicil.  "  I  do  further  direct,  that  the  burial-ground, 
instead  of  being  in  the  garden  as  directed  by  my  will,  shall  be  in 
the  north-east  corner  of  my  farm,  back  of  the  barn,  and  shall  be 
60  feet  square,  and  walled  as  directed  in  my  will.  The  other  direc- 
tions therein  expressed  to  be  pursued  as  to  the  present  site.  I  do 
also  direct  that  a  one-story  stone  house  with  a  loft  20  by  17  feet, 
with  a  cellar  beneath,  shall  be  erected  in  the  north-east  corner  of 
said  burial-ground,  to  be  built  by  James  Clark  or  his  heirs." 

The  jury  found  against  the  will;  and  the  plaintiffs  took  this  writ 
of  error,  and  assigned  for  error  the  admission  of  the  foregoing  tes- 
timony. 

Mr.  Ross,  for  the  plaintiffs  in  error,  cited  Miller  v.  Miller,  3  S. 
&  R.  267  ;  Bouvard  v.  Wallace,  4  Id.  499 ;  Wike  v.  Lightner, 
Id.  203;  Nussear  v.  Arnold,  13  Id.  323;  Moritz  v.  Brough,  16 
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Id.  403 ;  Brown  v.  Molleston,  3  Whart.  129 ;  Hantz  v.  Hall,  3 
Binn.  511. 

Mr.  Chapman,  contra,  cited  Irish  v.  Smith,  8  S.  &  R.  579. 

The  opinion  of  the  court  was  delivered  by 
KENNEDY,  J. — We  are  unable  to  perceive  the  relevancy  of  the 
evidence  set  forth  in  the  first  bill  of  exception.  The  specific  object 
of  offering  or  admitting  it,  is  not  stated  ;  but  still  unless  it  appear 
to  be  in  some  way  material  to  the  issue  joined,  it  ought  not  to  have 
been  received,  after  having  been  objected  to  by  the  counsel  for  the 
plaintiffs ;  and  more  especially  ought  this  rule  to  prevail  and  be 
adhered  to,  when  there  is  reason  to  believe,  that  such  evidence  may 
either  tend  to  confuse  or  mislead  the  jury.  The  issue  here  was 
devisavit  vel  non :  in  support  of  the  affirmative  proposition,  con- 
tained in  this  issue,  the  plaintiffs  had  given  evidence  going  to  show 
that  the  instrument  in  question,  purporting  to  be  the  last  will  and 
testament  of  Joseph  Clark,  was  duly  executed  by  him  as  such ; 
3191  *wn^c^  cast  tne  burden  of  repelling  the  evidence  thus  given 
by  the  plaintiffs,  upon  the  defendant,  by  his  giving  other 
evidence;  either  going  to  show  that  Joseph  Clark  had  not  signed 
the  instrument  as  his  will,  or  if  he  had,  that  he  was  non  compos 
mentis  at  the  time,  and,  therefore,  incapable  of  making  a  will ;  or 
that  he  was  constrained  to  do  so  by  improper  force  of  some  kind, 
and  consequently  not  his  voluntary  act ;  or  was  induced  to  do  it 
through  the  influence  of  fraud  and  circumvention  practised  upon 
him,  and  for  this  reason  the  writing  was  void :  but  the  evidence 
excepted  to  did  not  tend  to  prove  any  of  these  things,  and,  there- 
fore, ought  not  to  have  been  admitted.  It,  at  most,  only  went  to 
show  the  singular  humor  and  temperament  of  the  man  ;  and  that  it 
was  difficult,  if  not  impossible,  for  those  around  and  connected  with 
him,  to  please  him  at  all  times;  which  certainly  would  furnish  no 
good  reason  for  setting  aside  what  he  had  committed  to  writing, 
and  had  declared  and  published  to  be  his  last  will  and  testament. 

The  second  bill  of  exception  is  the  next  error  assigned.  The 
evidence,  to  which  it  refers,  was  offered  expressly,  as  it  appears 
from  the  bill  of  exception,  for  the  purpose  of  showing  the  insanity 
of  Joseph  Clark  at  the  time  he  signed  the  writing  in  question  ;  but 
it  is  not  easy  to  imagine  how  such  a  declaration  made  by  him  some 
time  before,  could  be  regarded  as  evidence  of  his  being  insane  then  ; 
nor  indeed  of  his  being  so  at  any  time.  It  might  be  evidence  of  his 
being  very  much  displeased,  at  the  time  when  he  made  it,  with  his 
wife  for  some  reason  or  other ;  and  that  he  was  therefore  resolved 
to  leave  her  nothing  at  his  death  that  he  could  deprive  her  of;  but 
surely,  instead  of  bespeaking  insanity  on  his  part,  it  rather  went  to 
prove  intelligence,  and  a  consciousness,  at  least,  of  his  conjugal 
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situation  in  life, — his  being  the  owner  of  an  estate,  and  his  power 
to  bestow  it  upon  his  wife  or  otherwise  as  he  pleased.  According 
to  this  evidence,  which  was  admitted  notwithstanding  the  objection 
of  the  plaintiffs'  counsel  to  its  being  given,  he  said  "  he  had  taken 
an  oath  his  wife  should  never  have  one  cent ;"  when  he  said  this, 
as  the  witness  testifies,  he  was  in  a  high  state  of  excitement  against 
her.  It  may  be  evidence  of  his  great  irritability  and  intemperance 
of  feeling ;  but  cannot  well  be  considered  evidence  of  insanity. 
But  even,  if  it  were,  it  was  not  so  of  his  being  insane  at  or  about 
the  time  of  signing  the  writing  in  question  ;  and  the  circumstance 
of  his  not  having  carried  such  rash  and  intemperate  determination 
into  effect,  in  making  the  writing  in  question  here,  whereby,  instead 
of  attempting  to  do  so,  he  has  given  a  considerable  part  of  his  estate 
to  his  wife,  would  go  to  prove  that  he  was  in  this  respect,  at  least, 
restored  to  a  state  of  sanity  when  he  made  it.  Men  of  choleric 
constitutions,  such  probably  as  Joseph  Clark  would  seem  to  have 
been,  are  considered  in  law  as  capable  of  making  wills  and  deeds, 
and  thereby  disposing  of  their  estates  as  those  possessing  the  most 
temperate,  sedate  and  discreet  minds.  For  this  purpose,  it  is  not 
*requisite  that  a  person  should  possess  any  great  degree  of  T^OQA 
strength  of  mind :  nor  is  it  necessary  that  he  should,  at  the  •- 
time  of  making  a  deed  or  a  will  for  such  purpose,  retain  all  the 
force  of  intellect,  which  he  may  have  had  at  any  former  period  of 
his  life  ;  it  is  sufficient  if  he  be  capable  of  bringing  to  the  view  of  his 
mind  all  his  relations  and  other  persons  with  whom  he  has  been 
acquainted  in  life,  as  also  the  nature  and  extent  of  his  estate,  know- 
ing what  it  consists  of,  and  that  he  has  the  power  to  dispose  of  it  as 
he  pleases.  In  other  words,  if  he  still  be  possessed  of  mind  suffi- 
cient to  comprehend  and  advise  as  to  the  ordinary  transactions  of 
his  life,  and  to  give  directions  how  his  business  shall  be  conducted 
and  his  estate  managed,  he  may  very  well  be  considered  compe- 
tent to  make  a  will  disposing  of  all  his  estate ;  and  this  much 
must  be  presumed  of  every  man  until  the  contrary  shall  be  clearly 
proved.1 

The  only  remaining  error  is  the  third  bill  of  exception  to  the 
opinion  of  the  court  below,  overruling  the  objection  of  the  counsel 
for  the  plaintiffs,  to  the  evidence  therein  mentioned  as  offered  by 
the  defendant.  The  offer  was  to  read  in  evidence  certain  specified 
parts  of  a  former  writing,  made  by  Joseph  Clark,  purporting  to  be 
his  last  will  and  testament,  for  the  purpose,  as  it  would  seem  from 
the  bill  of  exception,  of  proving  that  he  was  insane  when  he  made 
the  writing  in  question  here.  Though  the  provision  made  by  those 
parts  of  the  former  writing  offered  and  read  in  evidence,  for  laying 
off  a  small  portion  of  his  farm  for  a  burial  ground,  and  the  direction 

1  See  9  Harris  68  ;  5  Casey  302. 
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thereby  given  to  build  a  house  in  a  certain  corner  of  it,  without 
specifying  the  design  of  the  house,  may  be  thought  somewhat  singu- 
lar, and  to  have  proceeded  from  some  peculiarity  of  mind  in  relation 
thereto,  yet  per  se  it  cannot  be  said  that  they  go  to  show  that  he 
was  insane  even  when  he  directed  them  to  be  inserted,  and  still 
much  less  do  they  tend  to  prove  any  symptom  of  the  kind  when  he 
left  them  out  of  the  writing  now  in  question.  Those  parts,  there- 
fore, of  the  former  writing  were  improperly  admitted  in  evidence 
to  the  jury.  Such  matters  are  only  calculated  to  distract,  or  to 
mislead  their  minds  in  relation  to  the  real  point  in  issue ;  and 
being  thus  of  a  dangerous  tendency,  ought  not  to  have  been 
received. 

The  judgment  is  therefore  reversed,  and  a  venire  facias  de  now 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  2  W.  &  S.  456  ;  4  P.  F.  Smith  220;  ||  18  Id.  350;  3 
Out.  548;  s.  c.  11  W.  N.  C.  334. || 
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McCarty  against  Gordon. 

IN    ERROR. 

1.  A  bond  given  to  secure  the  payment,  on  the  widow's  death,  of  the  one- 
third  of  the  valuation  of  the  real  estate  of  an  intestate,  may  be  binding  on 
the  surety  in  such  bond,  although  not  required  by  the  Act  of  1794. 

2.  It  is  not  necessary  to  resort  to  the  land  bound  for  the  payment  of  such 
third,  before  proceeding  against  the  surety  in  such  bond. 

3.  The  lapse  of  nineteen  years  after  the  death  of  such  widow,  without  suit 
on  the  bond,  was  held  not  to  raise  the  presumption  of  the  payment  of  the 
amount,  so  as  to  discharge  the  surety. 

4.  It  is  error  to  submit  a  matter  as  a  question  of  fact  to  the  jury,  in  the 
absence  of  all  evidence  tending  to  prove  it. 

ERROR  to  the  Court  of  Common  Pleas  of  the  County  of  Bucks, 
to  remove  the  record  of  an  action  of  debt  brought  by  Catharine 
Gordon  (late  Kohl),  one  of  the  daughters  of  George  Kohl,  deceased, 
against  John  McCarty,  one  of  the  sureties  in  a  bond  given  in  the 
Orphans'  Court  of  Bucks  county,  on  the  29th  of  March  1810,  by 
Jacob  Kohl  and  George  Kohl,  sons  of  the  said  deceased,  to  whom 
the  real  estate  of  their  father  was  adjudged  by  the  said  court,  for 
the  distributive  share  of  the  plaintiif,  in  the  valuation  of  her  father's 
estate.  The  action  was  brought  to  recover  that  portion  which 
became  due  and  payable  at  the  decease  of  the  widow  of  the  intes- 
tate. The  suit  was  instituted  on  the  13th  May  1835. 

The  defendant  pleaded  payment,  with  leave  to  give  the  special 
matter  in  evidence,  &c. ;  and  upon  this  issue  the  cause  came  on  for 
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trial  before  Fox,  President,  on  the  llth  of  September  1837,  when 
the  jury,  under  the  direction  of  the  court,  found  for  the  plaintiff. 
A  writ  of  error  was  taken,  and  the  cause  removed  to  this  court, 
where  the  judgment  was  reversed,  and  a  venire  de  novo  awarded.1 

The  record  having  been  remitted,  the  cause  came  on  again  for 
trial  before  the  said  court,  when  the  plaintiff  gave  in  evidence  the 
bond  upon  which  the  action  was  brought,  and  proved  the  death  of 
the  widow  in  the  month  of  July  1816. 

*The  defendant  gave  in  evidence  the  following  instru-  r*ooo 
ment : 

"  To  all  people  to  whom  these  presents  shall  come,  be  it  known, 
that  I,  Catharine  Gordon,  late  Catharine  Kohl,  one  of  the  children 
and  heirs  of  George  Kohl,  late  of  the  township  of  Plumstead, 
deceased,  do  hereby  acknowledge  that  I  have  received  of  Jacob 
Kohl,  my  full  distributive  share  out  of  the  real  estate  of  my  said 
father :  and  I  do  hereby  in  consideration  aforesaid,  direct  and  au- 
thorize the  clerk  of  the  Orphans'  Court,  in  and  for  the  county  of 
Bucks,  for  me  and  in  my  name,  to  enter  satisfaction  upon  the 
Orphans'  Court  bond,  given  by  George  Kohl  and  Jacob  Kohl, 
with  Isaac  Michener  and  John  G.  McCarty,  as  their  sureties,  for 
my  distributive  share  out  of  the  estate  of  my  said  father  George 
Kohl.  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  first  day  of  September,  A.  D.  1824. 

Sealed  and  delivered  in  presence  of 

ABRAHAM  KULP." 

her 

CATHARINE  x  GORDON." 

mark 

The  plaintiff  contended,  that  the  above  instrument  was  obtained 
from  her  through  the  false  representations  of  Jacob  Kohl,  and 
offered  Mary  Jane  McCarty  as  a  witness  to  prove  the  conversation 
that  took  place  between  the  plaintiff  and  Jacob  Kohl  at  the  time 
the  release  was  executed.  She  testified  that  she  was  a  daughter  of 
Mrs.  Gordon,  the  plaintiff;  that  she  recollected  Jacob  Kohl  coming 
to  her  mother's  house  with  a  paper  ;  that  she  lived  in  Plumstead  at 
the  time,  about  a  mile  above  Meyer's  tavern,  that  her  mother  and 
she  lived  alone  in  one  part  of  the  house.  Kohl  came  along  and 
wanted  her  to  sign  the  paper;  she  said  she  did  not  like  to  do  it,  she 
didn't  understand  it,  and  could  neither  read  nor  write ;  that  he 
then  said  it  was  for  her  own  safety,  and  was  nothing  that  went 
against  her ;  he  persuaded  her  it  was  for  her  own  safety,  till  he  got 
her  willing  to  sign  it ;  she  told  him  that  she  trusted  to  him,  that  he 
was  the  only  friend  she  had ;  that  they  then  sent  the  witness  for 

1  See  Gordon  r.  McCarty,  3  Whart.  407. 
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Kulp,  the  witness  to  the  release,  who  came  to  the  house  ;  that  her 
uncle  Kohl  wrote  her  mother's  name  and  she  made  the  cross.  Kulp 
witnessed  it.  She  did  not  recollect  that  the  paper  was  read  ;  that 
Kohl  did  not  undertake  to  explain  it  to  her  in  any  other  way, 
except  that  it  was  for  her  own  safety.  Kulp  was  there  but  a  short 
time  ;  she  did  not  recollect  that  Kohl  explained  it  to  Kulp.  She 
(the  witness)  knew  of  the  paper,  and  always  thought  it  was  for  her 
mother's  safety,  until  it  came  out  since  the  suit  was  brought.  Her 
mother  went  about  working  for  her  living  ever  since  she  remem- 
bered, and  has  been  living  with  her  ever  since  she  was  married. 
She  (the  witness),  was  married  two  years  ago  last  February.  She 
and  her  mother  lived  alone  together  ever  since  she  remembered  any 
thing  ;  they  had  a  room  to  themselves,  and  lived  out  in  the  country 
.,,090-1  all  the  time ;  that  Jacob  *Kohl  gave  her  money  as  he  did 
-"  before,  four  or  five  dollars  at  a  time,  once  or  twice  a  year  ; 
that  Kohl  always  told  her  that  she  should  wait  till  he  got  out  of 
debt,  and  he  would  pay  her.  This  was  said  after  she  signed  the 
paper ;  and  he  said  so  as  long  as  he  lived  here  and  owned  the  tav- 
ern. He  left  the  tavern  seven  years  ago  last  spring.  The  next 
winter  after  he  moved  to  Philadelphia,  she  and  her  mother  went 
down,  and  she  asked  him  for  money  ;  he  denied  her,  and  said  she 
might  go  to  the  rest,  he  was  not  going  to  give  her  any  more,  she 
might  see  where  she  got  it.  She  never  heard  him  mention  any 
thing  about  the  release  at  the  time  she  asked  him  for  money,  or  at 
any  other  time.  That  she  saw  McCarty's  daughter  at  her  mother's 
first  before  the  suit  was  brought. 

Being  cross-examined,  she  said  that  George  Deterly  lived  at  the 
house  when  the  release  was  signed.  That  she  was  twenty-two  years 
of  age  in  August  last ;  was  born  in  1816.  That  Kohl  continued 
in  the  house  while  she  went  for  Kulp.  Deterly's  brother  was  there, 
but  he  was  under  age  and  would  not  do.  Her  mother  worked  at 
any  kind  of  work  she  could  get,  going  out  into  the  field,  spinning, 
or  any  thing  else.  Kohl  was  the  nearest  relation  she  had,  the  rest 
lived  in  Philadelphia  or  Haycock.  Her  mother  said  he  was  the 
only  friend  she  had,  and  she  hoped  he  would  see  that  she  got  her 
money  ;  he  said  he  would.  Sometimes  when  she  asked  for  money, 
he  would  talk  about  building  a  house  to  put  her  off ;  nothing  was 
said  about  the  house  when  the  paper  was  executed.  In  Philadel- 
phia he  said  nothing  about  debt.  She  was  ten  or  eleven  when 
the  paper  was  signed  ;  her  mother  could  not  read  writing  or  write. 
Kohl  paid  no  money  at  the  time  of  the  execution  of  the  release. 

The  plaintiff  also  offered  Abraham  Chapman,  Esq.,  as  a  witness, 
who  testified  that  Jacob  Kohl  and  McCarty  came  to  his  office  and 
got  the  release  drawn  ;  it  was  somewhere  about  the  time  McCarty 
was  in  difficulties  when  the  release  was  drawn.  The  witness  was 
McCarty's  counsel,  when  the  application  for  the  benefit  of  the 
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insolvent  laws  was  made  :  was  first  consulted  by  Kohl  as  to  draw- 
ing the  release  and  then  by  Kohl  and  McCarty.  Some  releases 
were  got  from  other  heirs.  From  what  they  said  at  the  time,  and 
what  he  observed,  he  thought  the  woman  would  lose  her  money. 
His  impression  was  that  if  she  executed  the  instrument  without 
knowing  it  she  would  lose  her  rights.  From  the  manner  in  which 
the  release  was  drawn,  he  was  induced  to  suspect  it  was  designed 
to  defraud  her.  Kohl  said,  in  this  case,  the  money  was  not  all 
paid. 

The  plaintiff  also  offered  in  evidence,  the  petition  of  John 
McCarty,  for  the  benefit  of  the  insolvent  laws,  filed  on  the  16th 
of  February  1826,  in  which  he  returned  the  plaintiff  as  a  creditor 
as  follows  : 

"  Catharine  Gordon,  late  Kohl,  as  surety  in  Orphans'  Court 
bond,  $1198.62." 

*The  condition  of  the  bond  upon  which  the  suit  was  r*oo4 

instituted,  was  to  pay  in  one  year  from  the 
date,  $799.08 

And  at  and  immediately  after  the  death  of  Cath- 
arine Kohl,  widow  of  George  Kohl,  399.54 

$1198.62 

The  defendant's  counsel  requested  the  court  in  charging  the 
jury  to  give  their  opinion  on  the  following  points : 

1.  That  the  one-third  of  the  valuation  of  the  real  estate  of  George 
Kohl,  deceased,  taken  in  the  Orphans'  Court  by  his  sons,  Jacob 
and  George  Kohl,  was  a  lien  upon  such  real  estate. 

2.  That  the  defendant  who  is  one  of  the  sureties  on  the  bond, 
upon  which  the  present  suit  was  brought,  was  not  required  by  the 
act  of  assembly,  19th  of  April  1794,  sec.  22,  to  secure  the  pay- 
ment of  the  principal  sum,  which  became  due  to  the  plaintiff  at  the 
death  of  the  widow  of  George  Kohl,  deceased,  and  that  therefore 
that  part  of  the  condition  of  the  bond  given  for  such  a  sum  is  not 
obligatory  or  binding  upon  him. 

3.  That  no  recovery  can  be  had  of  the  defendant  at  this  time  on 
the  bond,  which  is  the  foundation  of  the  present  action. 

4.  That  according  to  the  directions  of  the  act  of  19th  April 
1794,  sec.  22,  the  heir  taking  land  at  the  valuation  in  the  Orphans' 
Court,  is  not  bound  to  give  personal  security  for  the  payment  of 
the  one-third  thereof,  which  becomes  due  at  the  death  of  the  widow, 
but  that  such  payment  is  made  a  lien  on  the  land,  and  such  heir, 
his  or  her  heirs  or  assigns,  holding  the  premises  at  the  death  of 
the  widow,  shall  pay  the  principal  sum  then  due. 

5.  That  under  the  circumstances  of  this  case,  and  in  conformity 
with  the  act  of  19th  April  1794,  sec.  22,  the  plaintiff  is  not  enti- 
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tied  to  recover  against  the  defendant  (if  at  all),  until  after  she  has 
proceeded  against  and  exhausted  the  land  upon  which  the  present 
claim  was  a  lien. 

6.  That  the  plaintiff,  by  neglecting  to  proceed  against  the  land, 
bound  for  the  payment  of  her  claim,  and  twenty-one  years  having 
expired  since  her  claim  was  due,  has  deprived  the  defendant  of  his 
right  to  be  substituted  in  her  place,  in  respect  of  his  remedy  upon 
the  land,  and  therefore  she  cannot  recover  against  him. 

7.  That  if  the  plaintiff  neglected  to  bring  suit  upon  the  bond,  or 
give  notice  to  the  defendant  of  the  release  having  been  obtained 
of  her  through  the  false  and  fraudulent  representation  of  the  prin- 
cipal in  the  bond,  for  a  period  of  ten  or  eight  years  after  the  dis- 
covery of  the  fraud,  the  release  would  operate  as  a  discharge  to  the 
surety. 

8.  That  if  the  jury  believe  that  the  plaintiff  was  at  the  time  of 
the  execution  of  the  release,  made  acquainted  with  its  contents  and 
*32f)l  the  *effect  of  it,  and  voluntarily  agreed  to  execute  it,  the 

J  release  would  be  binding  upon  her. 

The  court  answered  these  propositions  as  follows : 

To  the  first  proposition — "  This  is  correct ;  it  is  expressly  so 
made  by  the  act  of  19th  of  April  1794. 

To  the  second  proposition. — "If  the  principal  was  legally  re- 
quired to  give  the  bond,  his  sureties  are  bound.  The  act  of  assem- 
bly requires  the  child  taking  the  land,  to  pay  to  the  other  children 
their  equal  proportion  of  its  appraised  value,  or  give  good  security 
for  the  payment  thereof,  in  some  reasonable  time  not  exceeding 
twelve  months.  In  the  present  case  the  Orphans'  Court  required 
the  bond  in  question  to  be  executed  in  accordance  with  a  practice, 
which  is  believed  to  have  existed  from  the  passage  of  the  law.  The 
court  had  a  right  to  require  it  to  be  given  as  it  is  given  for  the 
payment  of  the  whole  of  the  distributive  shares,  and  it  bound  both 
principal  and  surety." 

To  the  third  proposition. — "  I  see  no  legal  bar  to  a  recovery  in 
this  case." 

To  the  fourth  proposition. — "  It  is  not  necessary  to  answer  this 
proposition,  further,  than  to  refer  to  the  answer  to  the  second  pro- 
position." 

To  the  fifth  proposition. — "  There  is  no  evidence  in  the  cause  to 
show  how  the  plaintiff  was  situated  in  regard  to  the  land.  There 
is  no  evidence  of  any  notice  given  by  the  defendant,  or  any  one 
else,  to  the  plaintiff  to  pursue  the  land ;  and  so  far  as  appears 
from  any  evidence,  she  was  not  bound  to  proceed  against  the  land 
and  exhaust  it  before  a  recovery  can  be  had  in  the  suit." 

To  the  sixth  proposition. — "  This  is  not  correct." 

To  the  seventh  proposition. — "  This  is  already  answered." 

To  the  eighth  proposition. — "  This  is  correct." 
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The  court  also  charged  the  jury  in  substance  as  follows  : — 
"  This  is  an  action  upon  what  is  commonly  called,  an  Orphans' 
Court  bond,  against  a  surety,  and  the  claim  is  for  the  amount  pay- 
able at  the  death  of  the  widow.  The  bond  is  admitted,  but  the 
defendant  sets  up  several  matters  in  defence.  He  produces  a  release 
from  the  plaintiff  to  Kohl,  the  principal  in  the  bond,  who  was  brother 
of  the  plaintiff.  The  effect  of  this  release  is,  (if  all  be  right),  to 
discharge  the  sureties  as  well  as  the  principal.  In  reply  to  the 
defence  of  a  release,  however,  the  plaintiff  admits  its  execution,  but 
avers  that  she  is  not  bound  by  it,  as  it  was  obtained  from  her  by 
fraud.  Whether  it  was  obtained  of  her  by  fraud,  and  the  effect  of 
the  fraud,  if  any,  upon  the  defendant,  are  the  main  questions  in 
the  cause.  Was  the  release  obtained  by  fraud  ?  If  it  were  so 
obtained,  what  is  the  effect  ?  If  it  were  obtained  by  fraud  of  Kohl, 
(the  principal)  *alone,  what  would  be  the  effect?  The  r*qofi 
release  may  be  void  as  respects  Kohl,  and  not  void  as  re-  "- 
spects  his  sureties,  depending  upon  the  principles  I  shall  proceed  to 
lay  down.  Of  the  weight  of  the  evidence  to  prove  the  fraud,  the 
jury  are  the  sole  judges,  they  are  to  say  whether  they  believe  it ; 
they  may  reject  it  entirely,  or  accept  such  facts  as  they  believe  worthy 
of  credit.  The  plaintiff  alleges  that  she  has  given  sufficient  evi- 
dence to  show  that  Kohl  and  McCarty  conspired  to  procure  this 
release  from  her,  without  her  knowing  its  force  and  effect.  That 
she  was  a  very  ignorant  woman  who  relied  wholly  upon  her  brother 
Jacob  Kohl,  the  principal  in  the  bond,  to  take  care  of  her  inter- 
ests. [The  judge  then  stated  the  substance  of  the  evidence.]  Any 
one  by  fair  persuasion  may  induce  another  to  release  his  claim  upon 
a  bond,  but  if  one  employ  falsehood,  and  the  misrepresentation  that 
a  release  of  a  bond  is  necessary  to  be  executed  for  the  safety  of  the 
releasor,  and  the  other  party  executes  it  under  that  supposition, 
and  does  not  know  nor  has  it  explained  to  him,  that  his  rights  in 
respect  to  the  bond  will  be  released,  he  is  not  bound  by  any  act  of 
releasing,  which  he  does  under  such  circumstances.  If  such  a  case 
as  the  one  supposed  is  now  made  out  by  the  plaintiff,  she  is  not 
bound  by  the  release,  but  it  is  void,  at  least  so  far  as  Jacob  Kohl  is 
concerned.  The  release,  however,  may  be  void  as  respects  Jacob 
Kohl,  but  yet  may  operate  to  discharge  the  sureties.  If  the  plain- 
tiff, it  is  said,  discovered  the  fraud,  and  neglected  to  bring  suit  on  the 
bond,  or  to  give  notice  to  the  defendant  of  the  release  having  been 
obtained  from  her,  through  the  fraudulent  and  false  representations 
of  the  principal  in  the  bond,  for  a  period  of  ten  or  eight  years  after 
the  discovery  of  the  fraud,  the  release  would  operate  as  a  discharge 
of  the  surety.  This  is  certainly  true,  but  it  is  for  the  jury  to  say 
from  the  evidence  when  the  plaintiff  discovered  that  she  had  signed 
a  paper  which  affected  her  right  to  receive  the  money  on  the  bond. 
When  did  the  defendant  himself  suppose  he  was  released  ?  Did  he 
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think  he  was  released  when  he  applied  for  the  benefit  of  the  insol- 
vent laws,  and  gave  notice  to  the  plaintiff  upon  that  application 
that  he  was  still  her  debtor  on  that  very  account  ?  Did  this  notice 
from  the  defendant  tend  to  confirm  the  plaintiff  in  the  belief  that 
he  was  still  bound  to  her  ?  All  that  was  required  from  the  plaintiff  in 
this  particular,  was  that  she  should  in  a  reasonable  time,  after  the 
discovery  of  the  fraud,  give  notice  of  it  to  the  defendant,  or  bring 
suit.  But  if  Mr.  McCarty  conspired  with  Kohl  to  obtain  this 
release  by  fraud  and  false  representations,  and  the  release  Avas 
in  fact  so  obtained,  then  the  release  is  void  as  to  him.  He  is  still 
bound  by  the  bond  as  firmly  as  if  the  release  had  never  been 
executed." 

The  jury  found  for  the  plaintiff,  and  the  defendant  removed  the 
record  to  this  court,  and  assigned  the  following  errors  : 

1.  The  court  erred  in  their  answer  to  the  defendant's  second 
*327~l   Pr°Positi°n>  *in  sajing>  tnat  if  ^e  principal  was  legally 

'  required  to  give  the  bond,  his  sureties  are  bound,  and  that 
the  Orphans'  Court  required  the  bond  in  question  to  be  executed 
in  accordance  with  a  practice  believed  to  have  existed  since  the 
passage  of  the  law,  and  that  the  court  had  a  right  to  require  it  to 
be  given  as  it  is  given  for  the  payment  of  the  whole  of  the  dis- 
tributive share,  and  that  it  bound  both  principal  and  surety  ;  and 
further  erred  in  not  admitting  the  defendant's  second  proposition 
to  be  correct. 

2.  That  the  court  erred  in  their  answer  to  the  third  proposition 
in  saying  that  they  saw  no  legal  bar  to  a  recovery  in  the  case. 

3.  The  court  erred  in  not  answering  the  defendant's  fourth  point 
in  the  affirmative,  and  in  referring  to  their  answer  to  the  second 
proposition  as  an  answer  to  the  fourth. 

4.  The  court  erred  in  not  answering  the  defendant's  fifth  point 
in  the  affirmative,  and  also  in  stating  to  the  jury  in  their  answer, 
and  inducing  them  to  believe  that  notice  was  necessary  to  be  given 
by  the  defendant  to  the  plaintiff  to  pursue  the  land,  and  that  from 
any  evidence  that  appeared,  she  was  not  bound  to  proceed  against 
the  land  and  exhaust  it,  before  a  recovery  could  be  had  in  the  suit. 

5.  The  court  erred  in  not  answering  defendant's  sixth  proposi- 
tion in  the  affirmative. 

6.  In   not   answering   defendant's    seventh   proposition    in    the 
affirmative. 

Mr.  Dubois  and  Mr.  Porter  for  the  plaintiff  in  error,  argued, — 
1.  That  the  bond  in  this  case  was  not  binding  upon  the  surety, 

not  being  required  by  law  ;  and  the  act  of  assembly  having  made 

the  proportion  due  at  the  death  of  the  vendor,  a  lien  on  the  land. 

Upon  this  point  were  cited,  Cochran  v.  McKnight,  13  S.  &  R. 

191 ;  Hutton  v.  Helrae,  5  Watts  347 ;  Walton  v.  Willis,  1  Dall 
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2G5  ;  Classen  v.  Shaw,  5  Watts  468 ;  Allen  v.  Reeser,  10  S.  & 
R.  10. 

2.  That  if  the  bond  was  good,  yet  the  plaintiff  was  bound  to 
resort  to  the  land  and  exhaust  it  before  she  could  proceed  on  the 
bond :  Hawk  v.  Geddis,  16  S.  &  R.  23 ;  Geddis  v.  Hawk,  1  Watts 
280 ;  Litchtenthaler  v.  Thompson,  13  S.  &    R.  159 ;   Common- 
wealth v.  Evans,  1  Watts  438. 

3.  That  after  the  lapse  of  time  that  occurred  in  this  case,  the 
remedy  against  the  surety  was  gone :  Theobald  on  Sureties  256  : 
Purviance  v.  Commonwealth,  17  S.  &  R.  31 ;  Lenox  v.  McCall, 
9  Id.  302. 

Mr.  Chapman  and  Mr.  Miles,  contra,  cited  Erie  Bank  v.  Gib- 
son, 1  Watts  145  ;  Johnson  v.  Thompson,  4  Id.  446  ;  United 
States  v.  Simpson,  3  P.  &  W.  439 ;  Erb's  Appeal,  2  Id.  296. 

*The  opinion  of  the  court  was  delivered  by 
KENNEDY,  J. — The  first,  second,  third  and  fourth  errors 
assigned,  present  but  two  questions.  First,  is  the  bond,  upon  which 
this  suit  is  brought,  having  been  taken  to  secure  the  payment  of 
that  portion  coming  to  the  plaintiff  below,  upon  the  death  of  the 
widow,  of  the  one-third  of  the  valuation-money  of  the  real  estate  of 
the  intestate,  set  apart  for  the  widow's  use  during  her  life,  as  well 
as  the  plaintiff's  portion  of  the  other  two-thirds  thereof,  void  under 
the  intestate  law  of  1794  ?  And  secondly,  seeing  the  money,  sued 
for  here,  is  made  a  lien,  by  the  express  terms  of  that  law,  upon  the 
land  or  estate,  of  which  it  forms  a  part  of  the  valuation-money,  can 
it  be  recovered  of  the  plaintiff  in  error,  who  was  the  defendant 
below,  and  a  mere  surety  in  the  bond,  upon  his  personal  responsi- 
bility arising  from  it,  without  proceeding  against  the  bond  or  estate 
so  bound  for  the  payment  of  it,  and  recovering  therefrom,  in  the 
first  place,  all  that  can  be  had  of  it  ?  or  in  other  words,  can  the 
plaintiff  in  error  be  made  liable  in  any  event,  under  his  bond,  ex- 
cept for  what  the  land  may  prove  insufficient  to  pay,  upon  its  being 
proceeded  against  first,  and  sold  for  that  purpose  ? 

Though  the  intestate  law  of  1794,  passed  the  19th  of  April  in  that 
year,  may  not  be  considered  as  directing  the  Orphans'  Court,  in 
case  of  an  appraisement  of  real  estate  of  the  intestate,  made  for  the 
purpose  of  dividing  it  among  those  thereby  entitled  to  it,  where 
there  is  a  widow  living,  to  take  security  of  the  person,  to  whom 
the  estate  is  decreed,  for  the  payment  of  the  one  third  of  such 
appraisement  set  apart  for  the  use  of  the  widow  during  her  life, 
upon  her  death,  to  those  entitled  to  it,  yet  there  is  certainly  nothing 
in  the  act,  which  either  expressly  or  impliedly  prohibits  the  court 
from  doing  so ;  and  having  reason  to  believe  that  it  has  been  the 
practice  of  the  Orphans'  Courts  throughout  the  state,  ever  since 
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the  act  came  into  operation,  to  require  and  take  such  security,  with 
one  or  more  sureties  joined  in  a  bond  or  recognisance,  with  the  party 
taking  the  land  at  the  appraisement,  it  would  be  highly  improper 
as  well  as  inconvenient  now  to  declare  such  bond  or  recognisance 
void,  as  to  any  part  of  it,  even  as  regards  the  sureties,  upon  the 
ground  that  the  Orphans'  Court  is  not  directed  or  required  to  take 
it.  The  argument  in  favor  of  the  plaintiff  in  error  is,  that  the 
legislature  intended,  as  is  alleged,  by  the  very  terms  of  the  act,  that 
the  party  having  a  right  to  take  the  land  at  the  appraisement,  in 
the  case  of  a  widow  still  living,  to  whom  he  is  to  pay  the  interest 
of  one-third  of  the  appraisement  annually  during  her  life,  should 
have  the  land  upon  his  paying  or  securing  to  be  paid,  so  as  to  satisfy 
the  court,  the  other  two-thirds  as  the  court  shall  direct  within  twelve 
months  thereafter,  without  becoming  personally  liable  at  all  for  the 
payment  of  the  widow's  third  ;  the  payment  of  which  is  secured 
sufficiently,  as  is  said,  by  its  being  made  thereby  expressly  a  lien 
*39cn  uPon  the  land :  and  hence  *even  the  requisition,  by  the 
J  court,  of  his  personal  liability,  and  still  more  that  of  requir- 
ing him  to  give  it  with  the  addition  of  sureties,  being,  as  it  is  con- 
tended, contrary  to  the  spirit  and  meaning  of  the  act,  is  therefore 
illegal  and  void.  It  is  not  clear,  however,  that  such  was  the  design 
of  the  legislature  ;  but  it  is  very  certain  that  the  practical  construc- 
tion of  the  act  has  been,  ever  since  its  passage,  nearly  half  a 
century  now,  in  opposition  to  that  which  is  contended  for,  and 
sufficient,  as  we  believe,  to  preclude  any  question  being  made  in 
respect  to  it  at  this  late  day.  This  court  accordingly,  not  long 
since,  in  the  case  of  Good  v.  Good,  7  Watts  195,  decided  that  a 
recognisance  taken  in  the  Orphans'  Court  to  secure  the  payment 
of  the  interest  annually  to  the  widow  on  one-third  of  the  appraise- 
ment of  the  land,  was  good  and  binding  upon  the  cognizor.  The 
court  below  were  therefore  correct  in  the  instruction  which  they 
gave  to  the  jury  on  this  question. 

Then  as  to  the  second  question,  it  is  contended  for  the  plaintiff 
in  error,  that  the  land  taken  under  the  decree  of  the  Orphans'  Court, 
is  the  principal  debtor ;  and  being  so,  it  ought  to  be  looked  to  first 
for  the  payment  of  the  money,  and  that  the  personal  liability  of  the 
plaintiff  in  error  under  the  bond,  according  to  what  must  have  been 
the  understanding  of  the  parties  at  the  time  of  giving  it,  was,  that 
it  was  only  to  be  resorted  to,  in  case  of  the  land's  proving  insuffi- 
cient to  pay  amount,  for  the  deficiency,  whatever  it  might  happen 
to  be.  Although  the  act  of  the  19th  of  April  1794,  makes  the 
money  claimed  here,  and  so  in  all  similar  cases,  a  lien  upon  the 
land,  yet  it  does  not  necessarily  follow,  that  the  land  is  to  be  consid- 
ered the  principal  debtor  more  than  the  party  himself  taking  it, 
and  that  all  the  other  securities  given  for  the  payment  of  the  money 
are  to  be  regarded  as  a  mere  guaranty,  or,  more  properly  speaking, 
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as  the  counsel  for  the  plaintiff  in  error  would  have  it,  a  mere  con- 
ditional engagement  to  pay  whatever  sum  cannot  be  had  from  a 
sale  of  the  land  being  first  made.  If  the  legislature  had  intended 
to  make  the  land  alone  liable  for  the  payment  of  the  money,  with- 
out creating  any  personal  liability  on  the  party  electing  to  take  it 
at  its  appraised  value ;  or  had  intended  to  make  the  land  liable  in 
the  first  place,  with  recourse,  in  case  of  deficiency,  to  the  personal 
liability  of  the  party  afterwards,  it  is  most  likely  that  they  would 
have  prescribed  some  course  of  proceeding  in  order  to  have  raised 
the  money  out  of  the  land,  without  proceeding  against  the  person ; 
as  it  is  far  from  being  certain,  that  we  had,  at  that  time,  any  settled 
and  known  course  ol  judicial  procedure  established  by  practice, 
whereby  such  end  could  have  been  attained :  by  act  of  assembly  it 
is  very  certain  we  had  not.  It  seems,  therefore,  reasonable  to 
conclude,  that  the  legislature  intended  that  the  party  taking  the 
land  at  the  appraisement,  should  be  held  personally  liable  as  the 
principal  debtor  for  the  payment  of  the  money  ;  and  for  the  greater 
security  thereof,  as  the  payment  might  be  postponed  to  a  very  dis- 


tant day  by  the  life  *of  the  widow,  it  was  thought  advisable 
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that  the  land  should  be  bound  also  for  the  payment  of  it. 
And  certainly,  so  far  as  the  practice  under  the  act  is  to  be  regarded 
as  evidence,  not  only  of  what  the  legislature  intended,  but  of  what 
has  been  ever  the  understanding  of  the  party  taking  the  land,  and 
of  those  who  had  become  his  sureties,  for  the  payment  of  the  money, 
it  has  ever  been  universally  thought,  I  believe,  that  they  were 
bound  absolutely  by  their  bond  or  recognisance  for  the  payment 
of  the  money  at  the  day  when  the  widow  should  die,  and  might 
therefore  be  resorted  to  in  the  first  instance  and  required  to  pay  it. 
Many  suits  for  this  purpose  have  been  brought  and  sustained,  with- 
out the  objection  having  been  made  before,  that  I  am  aware  of,  and 
the  money  recovered  without  resorting  to  the  land  for  it.  We, 
therefore,  think  the  court  below  were  right  in  their  direction  to  the 
jury  in  regard  to  this  second  question. 

There  is  nothing  in  the  fifth  error  assigned :  this  is  an  exception 
to  the  answer  given  by  the  court  to  the  sixth  point  submitted,  on 
on  the  trial  of  the  cause  below,  by  the  counsel  there  for  the  plain- 
tiff in  error.  The  lapse  of  twenty-one  years,  after  the  money 
became  payable,  did  not  release  the  land  from  the  payment  of  it ; 
nor  did  it  raise  even  a  presumption  that  the  money  was  paid  ; 
because  the  institution  of  this  action,  which  took  place  within  nine- 
teen years  after  the  death  of  the  widow,  the  time  when  the  money 
became  payable  to  the  plaintiff  below,  rebutted  or  rather  prevented 
the  presumption  of  payment  from  arising  ;  so  that  there  is  nothing 
in  the  bare  lapse  of  time,  which  would  prevent  the  plaintiff  in  error, 
if  he  should  be  compelled  to  pay  the  money  as  surety,  from  being 
subrogated  to  the  right  of  the  plaintiff  below  to  enable  him  to  pro-. 
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ceed  against  the  land  for  the  purpose  of  reimbursing  himself.  But 
if  it  be  true,  as  was  said  in  the  course  of  the  argument,  that  Jacob 
Kohl,  either  before  or  after  the  release  was  given  to  him  by  the 
defendant  in  error,  sold  the  land,  and  upon  the  faith  of  it  received 
the  purchase-money  or  the  balance  of  it  in  full  for  the  whole  price 
to  be  paid  for  the  land,  this  would  prevent  either  of  the  parties 
here  from  going  against  the  land  in  the  hand  of  the  purchaser  or 
those  claiming  under  him,  if  he  purchased  and  paid  his  money, 
believing  the  release  to  be  good,  and  without  notice  of  its  being 
claimed  to  have  been  obtained  by  fraud  :  and  the  plaintiff  in  error 
being  thus  deprived  of  his  right  to  subrogation  by  the  act  of  the 
defendant  in  error,  would  thereby  be  release*?  from  his  liability  in 
this  action  as  surety,  unless  the  release  were  procured  by  fraud  from 
the  defendant  in  error,  and  he  was  privy  to  or  participated  in  the 
fraud.  Nothing,  however,  appears  upon  the  record  now  before  us, 
to  raise  this  question  ;  but  as  the  judgment  must  be  reversed  on 
account  of  the  sixth  and  last  error  assigned,  and  the  cause  sent 
back  for  another  trial,  I  have  thought  proper  to  notice  it,  so  that 
if  this  fact  can  be  shown  to  be,  as  stated  by  the  counsel  for  the 
plaintiff  in  error,  he  may  have  a  suitable  direction  from  the  court 
below  to  the  jury  in  regard  to  it. 

.,,00-1-1  *The  sixth  error  is,  that  the  court  below  did  not  answer 
J  in  the  affirmative  the  seventh  proposition  submitted  by  the 
counsel  of  the  plaintiff  in  error.  By  this  proposition  the  court 
were  requested  to  instruct  the  jury,  "  that  if  the  plaintiff  neglected 
to  bring  suit  upon  the  bond  or  give  notice  to  the  defendant  of  the 
release  having  been  obtained  of  her,  through  false  and  fraudulent 
representations  of  the  principal  in  the  bond  for  a  period  of  ten  or 
eight  years  after  the  discovery  of  the  fraud  ;  the  release  would 
operate  as  a  discharge  to  the  surety."  The  court  in  reply  say, 
"  this  is  already  answered,"  meaning,  as  it  must  be  understood,  in 
their  general  charge  to  the  jury.  The  only  part  of  the  charge, 
which  can  be  considered  an  answer  to  this  seventh  proposition,  is 
in  the  following  words,  "  the  release,  however,  may  be  void  as  it 
respects  Jacob  Kohl,  but  yet  may  operate  to  discharge  the  sureties. 
If  the  plaintiff  discovered  the  fraud  and  neglected  to  bring  suit  on 
the  bond,  or  to  give  notice  to  the  defendant  of  the  release  having 
been  obtained  from  her  through  the  fraudulent  and  false  representa- 
tions of  the  principal  in  the  bond,  for  a  period  of  ten  or  eight  years 
after  the  discovery  of  the  fraud,  the  release  would  operate  as  a  dis- 
charge of  the  surety."  This  is  certainly  true,  but  it  is  for  the  jury  to 
say  from  the  evidence  when  the  plaintiff  discovered  that  she  had 
signed  a  paper,  which  affected  her  right  to  receive  the  money  on 
the  bond.  All  that  was  required  of  the  plaintiff  in  this  particular 
was,  that  she  should  in  a  reasonable  time  after  the  discovery  of  the 
fraud,  give  notice  of  it  to  the  defendant  or  bring  suit.  But  if  "  Me 
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Carty  conspired  with  Kohl  to  obtain  this  release  by  f mud  and  false 
representations,  and  the  release  was  so  in  fact  obtained,  then  the 
release  is  void  as  to  him.  He  is  still  bound  by  the  bond  as  surety 
as  if  the  release  had  never  been  executed."  This  latter  qualica- 
tions  superadded  by  the  court  to  the  answer  given  by  them  to  the 
seventh  proposition  of  the  plaintiff  in  error,  that  "  if  he  combined 
with  Kohl  to  obtain  the  release  by  fraud  "  &c.,  is  what  is  particu- 
larly complained  of  as  being  erroneous  ;  because  no  evidence  had 
been  given,  which  went  in  the  slightest  degree  to  prove  such  combi- 
nation. Abraham  Chapman  is  the  only  witness  who  testifies  to 
McCarty 's  taking  any  part  whatever  in  regard  to  the  release  :  and 
all  that  he  says,  which* can  be  received  as  evidence  in  respect  to  it 
is,  "  that  Jacob  Kohl  and  McCarty  came  to  his  office  and  got  the 
release  drawn — that  witness  was  first  consulted  by  Kohl,  as  to  the 
drawing  of  the  release  and  then  by  Kohl  and  McCarty  ;  that  some 
releases  were  got  from  the  other  heirs  ;  that  Kohl  said  the  money 
was  not  all  paid  to  the  plaintiff  below."  This  witness  has  testified 
also  as  to  what  he  thought  at  the  time  and  suspected ;  but  what  he 
thought  or  suspected  cannot  be  regarded  as  evidence,  and  ought  not 
to  have  been  permitted  to  go  to  the  jury.  If  the  witness  volun- 
teered his  thoughts  and  suspicions  before  he  could  be  stopped,  the 
court  ought  to  have  told  the  jury,  that  they  were  not  evidence,  and 
ought  to  be  thrown  out  of  view  altogether.  This  being  all  the 
*evidence  that  was  given  to  connect  the  plaintiff  in  error  r*qqo 
with  procuring  the  release  at  any  time,  which  showed  merely  ^ 
that  he  had  joined  Abraham  Kohl  in  a  request  to  have  it  written, 
•without  showing  that  he  had  any  concern  with  obtaining  the  exe- 
cution of  it,  by  either  word  or  deed,  it  would  seem  to  be  very  un- 
reasonable to  infer  thence  that  he  combined  with  Jacob  Kohl  to 
obtain  the  release  by  any  means,  no  matter  whether  fair  or  fraudu- 
lent. As  it  is  not  pretended  that  McCarty  was  present  when  the 
release  was  executed,  or  at  any  interview  between  Jacob  Kohl  and 
the  plaintiff  below  when  it  was  mentioned,  or  ever  said  a  word  to 
the  latter  on  the  subject,  it  is,  therefore,  utterly  impossible  that  she 
could  have  executed  or  given  it  upon  the  face  of  anything  that  he 
either  said  or  did.  Neither  does  it  appear  that  a  word  ever  passed 
between  Jacob  Kohl  and  the  plaintiff  in  error  as  to  the  means  that 
should  be  employed  for  the  purpose  of  obtaining  it ;  nor  does  Kohl 
appear  to  have  been  disposed  himself  to  misrepresent  the  case  as  it 
stood  between  him  and  his  sister,  the  defendant  in  error  at  that 
time  ;  for  he  told  Chapman  that  he  had  only  paid  part  of  the  money 
to  her  ;  and  that  he  did  is  testified  to  by  the  daughter  of  the  defend- 
ant in  error.  Doubtless  Jacob  Kohl  told  the  plaintiff  in  error  that 
his  sister  was  willing  to  release  him,  and  that  he  would  obtain  one 
from  her  ;  this  was  enough  for  the  plaintiff  in  error,  and  it  was  not 
necessary  that  he  should  inquire  further  or  know  more  According 
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to  the  evidence,  it  was  Kohl  who  called  first  on  Mr.  Chapman  and 
consulted  him  about  drawing  the  release  ;  and  afterwards  the  plain- 
tiff in  error  called  upon  Chapman  in  company  with  Kohl,  but  nothing 
appears  to  have  been  said,  from  which  it  could  possibly  be  inferred 
that  any  deception  or  falsehood  was  intended  to  be  practised  or  used 
in  order  to  obtain  an  execution  of  the  release.  On  the  contrary, 
Kohl  frankly  said  then,  that  he  had  not  paid  all  the  money  ;  so 
that  it  does  not  appear  that  there  is  even  a  spark  of  evidence  tend- 
ing to  show  a  combination  between  Kohl  and  the  plaintiff  in  error 
to  obtain  from  the  defendant  in  error  a  release  by  fraudulent  or 
unfair  means  ;  or  that  the  plaintiff  in  error  was  privy  to,  or  par- 
ticipated in  any  fraud  that  may  have  been  committed  by  Kohl  in 
procuring  the  release  to  be  executed.  The  court,  therefore,  erred 
in  submitting  it,  as  a  question  of  fact,  to  the  jury,  to  be  decided  by 
them  without  evidence,  which  tended  to  prove  it,  whether  such  com- 
bination to  defraud  the  defendant  in  error  had  not  been  formed. 

It  is  impossible  to  avoid  thinking,  that  injustice  would  be  done 
to  the  plaintiff  in  error,  if  the  verdict  and  judgment  in  this  case 
were  to  prevail,  even  when  tested  by  the  defendant  in  error's  own 
evidence.  For,  according  to  it,  Jacob  Kohl  had,  from  time  to  time, 
paid  small  sums  of  money  to  her  in  discharge  of  her  claim,  and  yet 
notwithstanding  this,  the  jury  gave  a  verdict,  as  it  would  seem,  for 
the  whole  amount  of  the  original  debt  with  interest  thereon  from 
the  time  it  became  payable,  without  any  abatement  on  account  of 
*qqo-i  the  *payments.  This  would  unquestionably  be  the  grossest 
J  injustice  against  a  party,  who  had  not  the  means  of  know- 
ing what  was  so  paid  by  Kohl,  as  the  plaintiff  below  had,  and  there- 
fore he  could  not  be  expected  to  exhibit  and  prove  an  account,  show- 
ing the  amount  so  paid  ;  but  the  plaintiff  below  having  received  it, 
must  have  known  what  it  amounted  to,  and  ought  therefore,  as 
against  a  surety  like  the  plaintiff  in  error,  who  could  have  no  per- 
sonal knowledge  of  it,  to  have  produced  an  account  crediting  the 
bond  with  the  amount  .thereof.  Having,  however,  refused  or 
declined  to  do  this  the  jury  ought  to  have  credited  the  defendant 
below  with  the  largest  possible  sum  that  the  evidence  would  have 
justified  them  in  giving.  This  consideration,  however,  can  have  no 
weight  in  deciding  all  that  we  have  any  right  to  pass  on,  though  in 
the  court  below  it  might  have  been  sufficient  cause  for  granting  a 
new  trial.  But  it  would  seem,  as  if  the  most  favorable  view  that 
could  possibly  be  presented  of  the  plaintiff's  case  below,  was  taken 
of  it  both  by  the  court  and  jury  ;  and  the  most  that  could  be  im- 
agined seems  to  have  been  made  of  the  evidence  in  her  favor.  The 
defendant  below  was,  from  the  evidence  given,  not  only  entitled  to 
the  benefit  of  the  most  perfect  conviction,  that  the  release  had  been 
executed  by  the  plaintiff  below,  but  likewise  to  the  presumption 
that  it  was  freely  executed  by  and  fairly  obtained  of  her.  It  can 
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scarcely  be  believed,  that  any  chancellor  would  have  set  it  aside  on 
the  evidence  adduced  by  the  plaintiff  below.  There  is  none  what- 
ever tending  to  lay  the  least  ground  for  it  except  that  of  her 
daughter,  who  says  she  was  born  in  1816 ;  and  the  release 
from  its  date,  it  would  seem,  was  executed  in  1824,  when  the 
witness  could  only  have  been,  at  most,  about  eight  years  of  age. 
However  precocious  she  may  have  been  at  that  age,  it  is  not 
credible  that  she  could  have  understood  or  know  the  meaning  of  the 
term  "release,"  and  hence  although  it  may  have  been  used  and 
repeated  in  the  conversation  between  Kohl  and  her  mother  at  the 
time  it  was  signed  by  the  latter,  and  applied  by  them  particularly 
to  the  instrument  then  as  it  was  executed,  it  would  be  strange  in- 
deed, if  she,  knowing  nothing  of  the  import  or  meaning  of  the  term, 
should  have  recollected  it  was  use$  and  applied  to  the  paper  then 
signed  by  her  mother.  Not  only  the  term  "release,"  but  the  sub- 
ject-matter to  which  it  had  reference,  must  have  been  incompre- 
hensible to,  or,  at  least,  very  imperfectly  understood  by  a  child  of 
her  .age.  There  is,  therefore,  great  reason  to  believe  that  her  feel- 
ings in  favor  of  her  mother  which  may  be  as  strong  as  for  herself, 
were  it  her  own  case,  have  operated  most  powerfully  upon  her  mind, 
and  worked  her  into  an  imaginary  belief,  which  has  supplied  the 
place  of  recollection  as  to  what  passed  at  the  time  of  signing  the 
release.  It  is  also  a  suspicious  circumstance  against  the  justice  of 
the  claim  of  the  plaintiff  below,  that  she  lay  by  without  moving  in 
or  bringing  a  suit  for  it  after  she  had  given  the  release,  until  death 
put  the  subscribing  witness  out  of  the  way,  so  that  he  could  not 
*be  brought  forward  to  testify  against  her  as  to  what  was  [-$004 
said  or  done  at  the  time  of  its  execution. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  8  W.  &  S.  398 ;  2  Barr  94 ;  4  Id.  346  ;  6  Wright  178. 

Cited  by  the  Court,  1  Parsons  372. 

||  A  voluntary  bond  forbidden  by  no  Act  of  Assembly,  and  which  may  be 
supported  at  common  law,  is  valid :  Long  ».  Laufman,  2  Rawle  154 ;  Com- 
monwealth v.  Wolbert,  6  Bin.  292;  and  see  Respublica  v.  Lacaze,  Add.  59. 
A  statutory  bond  given  to  obtain  freedom,  and  more  onerous  than  if  in  the 
statutory  terms  is  void  :  Beacom  v.  Holmes,  13  S.  &  R.  190  ;  a  bond  with 
less  than  the  statutory  stringency  of  condition  is  valid :  Power  v.  Graydon, 
3  Smith  198;  Commonwealth  ».  Laub,  1  W.  &  S.  263;  so  if  the  conditions 
are  severable  those  ultra  the  statute  are  simply  surplusage,  except  where  the 
statute  in  terms  makes  a  variance  fatal :  Speck  v.  Commonwealth,  3  W.  &  S. 
324  ;  Shunk  ».  Miller,  5  Barr  250. 

While  a  legal  presumption  of  payment  of  a  bond,  etc.,  does  not  arise  short 
of  twenty  years,  a  less  period  with  persuasive  circumstance  may  be  sub- 
mitted as  ground  for  a  presumption  of  fact:  Hughes  ».  Hughes,  4  Smith 
240  ;  Moore  v.  Smith,  31  Id.  182.|| 


334  SUPREME  COURT  [March  Term, 


[PHILADELPHIA,  MARCH  30,  1839.] 

Quinn  and  others  against  Crowell. 

IN  ERROR. 

1.  The  improper  admission  or  rejection  of  evidence  not  in  chief,  is  not  a 
subject  of  error. 

2.  The  defendant  called  a  witness,  to  whom  the  plaintiff  objected,  on  the 
ground  of  an  alleged  want  of  religious  belief,  and  the  judge  admitted  the 
testimony  of  witnesses  in  support  of  and  in  opposition  to  the  objection,  and 
afterwards  the   person  objected  to   was  examined   on   his   voire  dire,  and 
having  testified  to  his  belief,  was  admitted  to  give  evidence  in  chief;  Held 
that  there  was  no  error  in  this. 

3.  A  son  of  the  plaintiff  had  testified  in  support  of  an  objection  to  the 
competency  of  a  witness  produced  by  the  defendant,  but  had  not  testified  to 
any  other  matter.    The  witness  for  the  defendant  was  admitted  notwithstand- 
ing the  objection  ;   Held,  that  upon  these  circumstances,  declarations  of  the 
plaintiff  respecting  the  general  character  of  his  son  for  veracity  were  not 
admissible  on  the  part  of  the  defendant. 

4.  In  an  action  for  maliciously  indicting  the  plaintiff  for  a  larceny  in  the 
Mayors  Court  of  Philadelphia,  a  witness  for  the  defendant  testified  that  the 
jury  deliberated  for  some  time,  and  that  a  majority  of  them  were  at  first 
in   favor  of  convicting  the  plaintiff:  Held,   1.  That  the   witness  could  not 
be  asked  on  what  ground  the  majority  were  in  favor  of  convicting,  nor  what 
was  the  charge  of  the  court,  nor  whether  if  he  had  seen  the  premises  in  which 
the  larceny  was  said  to  have  been  committed,  at  the  time  of  the  trial,  it  would 
have  made  any  difference  in  his  verdict:   field,  2.  That  the  plaintiff  might 
give  in  evidence  the  record  of  the  Mayor's  Court   of  his  indictment  and 
acquittal  for  the  alleged  larceny  of  certain  other  goods,  owned  by  a  different 
prosecutor,  who  had  sworn,  however,  on  the  trial  of  this  action  to  the  simul- 
taneous larceny  of  the  defendant's  goods  and  his  own,  and  that  he  had  insti- 
tuted a  prosecution  for  it. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
Smith  Crowell  against  William  Quinn,  Charles  Quinn,  and  William 
Quinn,  Jr.,  for  a  malicious  prosecution. 

*0n  the  trial  in  the  court  below,  before  Jones,  J.,  it 
appeared  that  the  plaintiff  had  been  in  the  employment  of 
William  Quinn,  Sen.,  who  kept  a  large  clothing  store,  and  had 
been  indicted  in  the  Mayor's  Court  for  the  larceny  of  a  sum  of 
money. 

After  the  plaintiif  had  gone  through  his  case,  the  defendants 
called  one  David  Hazzard,  and  proposed  to  examine  him,  as  a  wit- 
ness in  their  behalf.  The  plaintiff  objected  to  his  being  examined, 
on  account  of  an  alleged  want  of  proper  religious  belief  to  entitle 
him  to  be  admitted  as  a  witness,  and  offered  testimony  to  prove  it. 
The  defendant  objected  to  the  testimony  being  given  until  after  the 
witness  had  been  examined  on  his  voir  dire,  and  until  after  the 
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defendant  had  closed  his  case.     The  judge  admitted  the  testimony 
on  the  part  of  the  plaintiff,  and  the  defendant  excepted  to  it. 

Evidence  was  then  given  on  the  part  of  the  plaintiff,  of  declara- 
tions of  Hazzard,  to  prove  his  want  of  religious  belief.  On  the 
other  side,  witnesses  were  produced,  who  testified  to  recent  de- 
clarations of  belief;  and  Hazzard  himself,  on  being  called,  swore 
to  his  belief  in  the  existence  of  a  Deity  and  a  future  state  of 
rewards  and  punishments.  He  was  then  permitted  to  testify  in 
chief. 

The  defendants  then  proposed  to  ask  the  witness  what  declarations 
he  had  heard  the  plaintiff  make  respecting  the  general  character  for 
veracity,  of  his  son,  Thomas  E.  Crowell,  who  had  been  examined 
on  the  part  of  the  plaintiff. 

The  plaintiff  objected  to  this  question,  and  the  court  overruled  it : 
whereupon  the  defendant  excepted  to  its  rejection. 

The  defendants  afterwards  called  one  Lewis  Deboyear,  who  being 
sworn,  stated,  that  he  was  one  of  the  jurors  on  the  trial  of  Smith 
Crowell,  in  the  Mayor's  Court ;  that  after  hearing  the  testimony, 
and  the  charge  of  the  court,  the  jury  retired  to  deliberate  upon 
their  verdict,  and  were  out  from  twenty  to  thirty  minutes ;  he 
thought  there  were  at  first  about  eight  to  four  in  favor  of  convicting 
Crowell. 

The  defendants  then  proposed  to  ask  the  witness  on  what  grounds 
a  majority  of  the  jury  were  in  favor  of  convicting;  which  was 
objected  to  by  the  plaintiff,  and  overruled  by  the  court ;  and  the 
defendants  excepted  to  its  rejection. 

The  defendants  then  proposed  to  ask  the  witness  what  was  the 
charge  of  the  Mayor's  Court : — which  was  objected  to  by  the  plain- 
tiff, and  overruled  by  the  court ;  whereupon  the  defendants  again 
excepted. 

The  witness  then  proceeded  to  state,  that  the  jury  did  not  ex- 
amine the  closet  where  it  was  stated  Charles  Quinn  had  been  con- 
cealed, and  had  seen  Crowell  take  money  in  question ;  and  that  he 
had  seen  it  since  the  trial  in  the  Mayor's  Court. 

*The  defendants  then  proposed  to  ask  the  witness  the  r*qqc 
following  questions:  "If you  had  seen  the  closet  yourself  '- 
would  it  have  made  any  difference  in  your  verdict?"  which  was 
objected  to  by  the  plaintiff  and  overruled  by  the  court;  whereupon 
the  defendants  again  excepted. 

After  the  defendants  had  closed  their  case,  the  plaintiff  offered 
in  evidence  the  record  of  the  Mayor's  Court,  in  the  case  of  Com- 
monwealth v.  Crowell,  charging  him  with  larceny  of  a  certain  pocket 
book  and  promissory  notes,  &c.,  being  a  different  charge  from  the 
one  set  out  in  the  plaintiff's  declaration  in  this  case,  and  which  was 
preferred  by  and  on  the  oath  of  Charles  Quinn,  one  of  the  defend- 
ants, alone.  The  defendants  objected  to  the  admission  of  this 
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evidence,  but  the  court  overruled  the  objection,  and  admitted  it ; 
whereupon  the  defendants  again  excepted. 

The  plaintiff  further  gave  in  evidence,  the  testimony  of  William 
Quinn,  Sr.,  of  William  Quinn,  Jr.,  and  of  Charles  B.  Quinn,  as 
given  on  the  trial  of  the  indictment  in  the  Mayor's  Court. 

The  jury  found  for  the  plaintiff,  and  the  defendants  took  a  writ 
of  error  :  and  on  the  return  of  the  record,  filed  the  following  speci- 
fications : 

1.  The  judge  erred  in  permitting  testimony  to  be  given  to  show 
an  alleged  want  of  a  proper  religious  belief  of  David  Hazzard,  before 
he  had  been  sworn  and  examined,  and  before  the  defendants  below 
had  closed  their  case. 

2.  The  judge  erred  in  rejecting  evidence  of  declarations  made 
by  the  plaintiff  below,  respecting  the  general  character  of  Thomas 
E.  Crowell  for  veracity,  who  had  been  examined  as  a  witness  on 
his  part. 

3.  The  judge  erred   in   rejecting  evidence   to   show  on    what 
grounds  a  majority  of  the  jury  were  in  favor  of  convicting  Crowell 
on  the  trial  in  the  Mayor's  Court,  on  the  charge  laid  in  the  decla- 
ration. 

4.  The  judge  erred  in  rejecting  evidence  to  show  what  was  the 
charge  of  the  Mayor's  Court  on  the  trial  there. 

5.  The  judge  erred  in  refusing  to  permit  one  of  the  jurors  who 
sat  on  the  trial  in  the  Mayor's  Court,  to  testify,  that  if  he  had 
seen  the  closet  in  question  where  the  witness  was  concealed  who 
saw  Crowell  take  the  money,  it  would  have  made  a  difference  in  his 
verdict. 

6.  The  judge  erred  in  permitting  the  plaintiff  to  give  in  evidence, 
as  rebutting  testimony,  the  record  of  the  Mayor's  Court  in  the  case 
of  Commonwealth  v.  Smith  Crowell,  charging  him  with  another 
larceny,  on  another  charge,  and  preferred  by  Charles  Quinn,  one 
of  the  defendants  only. 

*  007-1       *Mr.  Isaaf  Norris  for  the  plaintiff  in  error,  cited  Smith 
•"  v.  McDonnell,  3  Esp.   7 ;  Trelawney  v.  Colman,  2  Starkie 
N.  P.  191 ;  s.  c.  3  E.  C.  L.  R.  308. 

Mr.  Hazlehurst  and  Mr.  D.  P.  Brown,  contra,  cited  1  Starkie's 
Ev.  182;  Chess  v.  Chess,  1  P.  &  W.  40;  Cotton  v.  Huidekoper, 
2  Id.  149. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — There  is  no  precedent  for  a  bill  of  exceptions  in 
the  case  of  introductory  evidence  to  the  court,  where  the  evidence 
in  chief  was  properly  admitted  or  excluded  ;  and  in  Brown  v.  Down- 
ing, 4  S.  &  R.  494 ;  it  was  ruled  that  it  does  not  lie.  A  formal 
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bill  of  exceptions  to  evidence  admitted,  asserts  that  it  was  given  to 
the  jury,  Allen  v.  Rostain,  11  S.  &  R.  374;  whence  it  is  inferable 
that  the  improper  admission  or  rejection  of  evidence  not  in  chief, 
is  not  a  subject  of  error.  The  question  regards  not  the  regularity 
of  the  process,  but  the  soundness  of  the  conclusion.  What  boots  it 
then  that,  even  were  the  proper  course  otherwise,  parol  evidence  of 
the  witness's  disqualification  was  heard  before  he  himself  was  heard. 
The  order  of  proof,  even  to  a  jury,  is  not  the  subject  of  error ;  and  to 
examine  him  as  to  his  own  competency,  would  have  assumed  the  fact 
in  controversy,  which,  it  was  determined  in  Griffith  v.  Reford,  1 
Rawle  197,  cannot  be  done.  But  it  is  conclusive  that  the  witness 
was  actually  admitted ;  and  the  propriety  of  the  process  by  which 
his  competency  was  tested,  cannot  be  questioned  by  the  party 
who  called  him.  He  had  the  benefit  of  his  testimony  unimpaired 
by  the  introductory  examination,  wkich  is  all  he  had  a  right  to 
ask. 

The  plaintiff's  admission  in  respect  to  the  character  of  a  witness 
called  by  him  in  support  of  his  objection  to  the  witness  already 
mentioned,  was  properly  rejected.  The  fact  of  general  character 
may  doubtless  be  proved  by  a  party's  confession ;  but  the  objection 
to  the  competency  of  the  witness  had  been  disposed  of  by  his  recep- 
tion in  chief;  and  as  the  impugning  witness  had  not  testified  to  any 
fact  before  the  jury,  the  quality  of  his  reputation  for  veracity  had 
ceased  to  be  a  matter  of  relevancy  in  the  cause. 

The  evidence  offered  with  a  view  to  show  the  recorder's  charge 
on  the  trial  of  the  indictment ;  the  actual  grounds  on  which  the 
jury  proceeded;  and  that  one  of  the  jurors  would  have  been  led  to 
a  different  conclusion  by  a  view  of  the  premises  where  the  larceny 
was  said  to  have  been  committed — and  all  this  to  take  from  the 
effect  of  the  acquittal — was  properly  excluded.  The  object  was  to 
detract  from  the  effect  of  a  record  by  parol  evidence  of  individual 
opinion,  which  is  incompetent  for  any  purpose,  except  on  special 
grounds,  and  in  a  very  few  cases.  Mere  acquittal  is  not  proof  of 
*inalice  and  probable  cause — it  is  a  circumstance  which  r-jcqoo 
opens  a  way  for  it — and  it  certainly  cannot  be  deprived  of  "- 
its  legitimate  effect,  by  opinions  previously  abandoned,  or  subse- 
quently entertained.  It  was  open  to  the  defendant  to  show  probable 
cause  by  proof  of  facts,  but  not  by  the  opinion  of  individuals. 

Finally,  the  record  of  the  defendant's  acquittal  on  the  indictment 
for  the  larceny  of  other  property  alleged  to  have  been  involved  in 
the  same  act,  but  owned  by  a  different  prosecutor,  was  properly 
received.  That  prosecutor  had,  in  the  trial  of  the  present  action, 
sworn  to  the  simultaneous  larcenies  of  the  defendant's  goods  and  his 
own  ;  for  which,  as  he  testified,  he  also  had  instituted  a  prosecution ; 
and  surely  it  was  competent  to  the  plaintiff  to  show  what  had  be- 
come of  it.  The  question  of  his  guilt  or  innocence  on  that  occasion, 
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was  inseparably  connected  with  the  question  of  probable  cause  in 
this ;  at  all  events,  the  evidence,  if  unresisted,  might  have  affected 
the  quantum  of  the  damages.  The  character  of  a  plaintiff  in  an 
action  for  a  malicious  prosecution,  is  not  in  issue,  and  it  is  conse- 
quently unassailable  by  proof  of  reputation  or  particular  instances 
of  misconduct.  Here  evidence  of  a  particular  offence  had  unavoid- 
ably crept  in,  as  inseparable  from  the  attempted  proof  of  probable 
cause,  and  there  was  therefore  the  greater  reason  that  it  should  be 
open  to  explanation. 

Judgment  affirmed. 

Cited  by  Counsel,  11  Harris  14;  ||  15  Smith  360;  17  Id.  216;  6  W.  N.  C. 
55. || 

Cited  by  the  Court,  post,  367  ;  6  P.  F.  Smith  192. 

||  The  plaintiff  in  malicious  prosecution  must  prove  malice  and  want  of 
probable  cause.  His  discharge  by  the  examining  magistrate  is  prima  facie 
evidence  of  want  of  probable  cause.  Want  of  probable  cause  is  evidence 
for  the  jury  of  malice:  Bernar  v.  Dunlap,  13  Norris  329  ;  Dietz  v.  Langfitt, 
13  Smith  234;  Smith  v.  Ege,  2  Id.  419.  To  rebut  a  possible  inference  of 
malice  from  an  ignoramus  by  a  grand  jury,  the  defendant  in  malicious  prose- 
cution can  prove  •'  that  he  stated  to  them  that  as  the  coroner's  inquest  had 
found  the  killing  had  been  accidental,  he  did  not  wish  to  prosecute  further," 
Dietz  v.  Langfitt,  supra.\\ 


*339]  *[PHILADELPHIA,  MARCH  30, 1839-1 

Day  against  Sharp. 

IN    ERROR. 

1.  A.,  the  defendant  in  an  action  of  trespass,  justified  under  an  execution 
issued  by  a  magistrate  in  a  suit  brought  by  B.  before  him,  and  assigned  to 
A.     The  plaintiff  objected  to  the  admission  of  the  execution  in  evidence,  and 
offered  to  prove  that  B.  was  dead  before  the  issuing  of  it.     The  court  received 
evidence  of  the  death  of  B.,  and  decided  chat  the  execution  was  not  admissible 
under  the  circumstances :  Held,  that  it  was  error,  thus  to  take  the  question 
of  the  fact  of  death  from  the  jury. 

2.  An  execution  issued  [by  a  party  entitled  to  collect  the  money  upon  it]1 
in  the  name  of  a  plaintiff,  who  is  dead,  and  without  a  scire  facias  to  substi- 
tute his  representatives,  is  not  absolutely  void,  and  the  party  may  justify 
under  it." 

3.  Where  a  judgment  was  obtained  against  a  principal  and  surety,  and  the 
latter  paid  the  amount  to  the  plaintiff  who  afterwards  died,  and  then  the 
surety  issued  an  execution  in  the  name  of  the  deceased  plaintiff,  under  which 
the  goods  of  the  principal  were  taken,  it  was  held  that  the  surety  might 
justify  an  action  of  trespass,  under  this  execution. 

1  i|  Inserted  by  I.  T.  M.|| 

*  I)  Even  where  the  process  is  void  it  must  be  vacated  in  a  direct  proceeding. 
If  subsisting  at  the  time.of  suit  brought,  the  party  issuing  it  can  justify  under 
it,  infra  ;  as  to  an  officer's  protection  by  process,  regular  in  form,  see  Barr 
r.  Daugherty,  15  Norris  31. || 


1839.]  OF  PENNSYLVANIA.  339 

[Day  o.  Sharp.] 

ERROR  to  the  Court  of  Common  Pleas  of  Wayne  county,  to 
remove  the  record  of  an  action  of  trespass  de  bonis  asportatis, 
brought  by  John  Sharp  against  Wareham  Day. 

The  plea,  was  "  not  guilty,"  "with  leave  to  justify." 

On  the  trial  before  Scott,  President,  on  the  22d  of  August  1837, 
the  plaintiff  proved  the  taking  of  the  goods.  The  defendant  then 
gave  in  evidence,  a  transcript  from  the  docket  of  a  justice  of  the 
peace,  of  an  action  by  Myron  Gaylord,  against  John  Sharp,  Ware- 
ham  Day  and  Charles  Stanton,  on  a  promissory  note,  dated  December 
1st  1826,  drawn  by  the  defendants,  in  favor  of  the  plaintiff,  for 
$87.40 ;  in  which  suit  judgment  was  entered  on  the  31st  of  July 
1827.  On  the  29th  May  1828,  an  execution  was  issued,  and  on 
the  14th  of  June  1828,  an  alias  execution  issued.  On  the  20th  of 
February  1830,  the  judgment  was  assigned  to  Wareham  Day,  and 
on  the  10th  of  September  1830,  a  pluries  execution  issued.  The 
defendant  also  gave  in  evidence  certain  receipts  signed  by  Myron 
Gaylord,  showing  the  payment  of  the  amount  of  the  judgment  to 
him  by  Wareham  Day.  The  defendant  then  proposed  to  give  in 
evidence  a  second  pluries  execution,  issued  on  the  18th  day  of  June 
1835,  on  the  same  judgment;  to  which  the  plaintiff's  counsel 
*objected,  on  the  ground  that  the  plaintiff,  Gaylord,  was  r*q4Q 
dead  at  the  time  of  its  issuing.  The  plaintiff 's  counsel  offer-  *- 
ed  evidence  to  prove  the  fact  of  Gaylord's  death  prior  to  that  time, 
which  was  received  by  the  court ;  and  on  hearing  the  testimony, 
the  court  refused  to  allow  the  said  execution  to  be  read  in  evidence ; 
to  which  the  defendant's  counsel  excepted.  The  defendant's  coun- 
sel then  again  proposed  to  give  this  execution  in  evidence,  and  to 
show  that  it  was  issued  at  the  instance  and  for  the  use  of  Wareham 
Day,  who  was  surety  for  Sharp,  the  plaintiff,  on  the  note,  and  that 
Day  paid  the  amount  of  the  judgment  to  Gaylord,  before  the  assign- 
ment of  the  judgment  to  him  by  Gaylord,  and  before  the  issuing  of 
the  execution  of  June  18th  1835.  The  court,  however,  refused  to 
admit  the  evidence,  and  the  defendant  again  excepted. 

A  verdict  and  judgment  having  been  rendered  for  the  plaintiff, 
a  writ  of  error  was  taken  ;  and  the  decision  of  the  court,  on  the 
above  point,  was  assigned  for  error. 

Mr.  E.  Wheeler,  for  the  plaintiff  in  error,  cited  Erb's  Appeal, 
2  P.  &  W.  297  ;  Hawk  v.  Geddes,  16  S.  &  R.  28 ;  Theobald  on 
Surety,  &c.,  253 ;  Act  of  1834,  sect.  26. 

Mr.  Mallery,  contra. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — In  this  case,  the  court  below  fell  into  the  error, 
which  was  censured  by  this  court  in  Fisher  v.  Kean,  1  Watts  278, 
4  WHARTON — 22 
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and  has  been  repeatedly  the  cause  of  the  reversal  of  judgments. 
The  defendant,  after  proving  a  judgment  before  a  magistrate 
against  the  plaintiff,  and  several  successive  executions  thereon, 
offered  in  evidence  a  second  pluries  execution  on  the  same  judg- 
ment. The  plaintiff  objected  to  it,  and  offered  evidence  to  prove 
the  death  of  the  plaintiff'  in  the  execution,  which  the  court  per- 
mitted, notwithstanding  the  defendant's  objection  to  it.  The 
necessary  effect  of  such  a  course  on  the  part  of  the  court,  is  to 
withdraw  from  the  jury,  the  decision  of  the  facts,  and  to  assume  it 
by  the  court  alone,  without  their  participation  ;  whereas,  in  the 
present  case,  the  pluries  execution  should  have  been  received  in 
evidence,  as  the  process  issued  in  the  case ;  and  when  the  counter 
evidence  should  have  been  given  in  its  regular  order,  the  fact  in 
question  would  be  for  the  jury  to  decide,  and  the  questions  of  law 
arising  thereon  for  the  court  to  instruct  the  jury  upon.  It  is  a 
matter  of  regret  to  find  a  principle  disregarded,  which  is  so  import- 
ant to  the  due  administration  of  justice,  and  has  so  often  been  the 
subject  of  notice  by  this  court. 

The  reason  which  has  been  given,  would  compel  the  court  to 
reverse  this  judgment,  but  as  the  case  will  go  back  again  for  trial, 
it  is  necessary  to  notice  the  second  error  assigned,  presenting  the 
points  which  would  have  arisen  on  the  merits  of  the  case,  supposing 
the  evidence  offered  had  been  regularly  before  the  court  below. 
*q4-i-|  *  After  the  court  had  permitted  the  plaintiff  to  show  the 
•1  death  of  Gaylord,  before  the  issuing  of  the  second  pluries 
execution,  the  defendant  offered  to  show,  that  it  was  issued  at  the 
instance,  and  for  the  use  of  Day,  one  of  the  defendants  in  the 
judgment,  proposing  further  to  prove,  that  Day  stood  in  the  rela- 
tion of  surety  to  Sharp,  and  that  Day  paid  the  judgment  at  or 
before  the  assignment  of  the  judgment  to  him  by  Gaylord,  and 
before  the  issuing  of  the  execution.  The  plaintiff  met  this  offer  by 
objecting:  1.  That  Gaylord  was  dead  prior  to  the  issuing  of  the 
execution.  2.  That  the  judgment  was  previously  satisfied.  3. 
That  it  should  have  appeared  on  the  record  before  the  issuing  of 
the  execution,  that  Day  was  surety  as  set  forth  in  the  offer.  On 
these  objections,  the  court  rejected  the  pluries  execution  offered  by 
the  defendant. 

This  was  an  action  of  trespass  de  bonis  asportatis,  in  which  the 
defendant  justified  under  a  judgment  and  execution  at  the  suit  of 
Gaylord  against  Sharp  (the  plaintiff).  Day  (the  defendant),  and 
Stanton.  He  proved  the  judgment  duly  rendered  before  the  jus- 
tice on  the  31st  July  1827,  execution  issued  by  the  plaintiff  thereon, 
on  the  29th  May  1828,  an  alias  execution,  June  14th  1828,  and  a 
pluries,  September  10th  1830.  Another  pluries  was  issued  on 
the  10th  June  1835,  previous  to  which  the  plaintiff  Gaylord  was 
dead ;  and  the  question  is,  whether  an  execution  issued  and  levied 
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in  the  name  of  a  plaintiff,  who  is  dead,  without  issuing  a  scire 
facias,  and  under  the  other  circumstances  stated,  is  a  justification 
to  the  party  who  issued  it. 

A  distinction  has  long  existed  between  process,  which  is  abso- 
lutely null  and  void,  and  affords  no  justification  whatever  to  the 
party  issuing  it,  in  an  action  of  trespass,  and  process  which  is 
voidable  merely.  When  the  process  is  altogether  irregular  and 
defective,  it  is  considered  as  null  and  void ;  and  if  it  be  vacated  or 
set  aside  by  the  court,  the  party  who  acted  under  it,  becomes  a 
trespasser  from  the  beginning,  though  the  officer  may  be  justified 
by  the  command  of  the  writ ;  not  being  bound  to  look  into  it. 
Even  there,  however,  before  the  party  can  be  sued  in  trespass,  the 
process  must  first  be  set  aside  or  vacated ;  for  if  it  still  subsist  in 
full  force  and  vigor  at  the  time  of  the  action  brought,  the  party 
may  justify  under  it.  Where,  however,  the  process  is  not  totally 
defective  and  irregular,  but  merely  erroneous,  and  liable  to  be 
reversed  on  error,  it  is  not  void  but  voidable,  and  does  not  make 
the  party  issuing  it  a  trespasser.  In  the  case  of  a  plaintiff's  death, 
no  doubt  it  is  the  duty  of  the  party  who  issues  process  of  execution, 
to  substitute  the  names  of  his  executors  or  administrators  ;  and  as 
there  is  a  new  party,  to  issue  a  scire  facias.  But  the  not  issuing 
of  a  scire  facias,  where  the  law  requires  it,  has  not,  per  se,  been 
considered  as  making  an  execution  void,  or  the  party  issuing  it  a 
trespasser.  In  Jackson  v.  Bartlett,  8  Johns.  261,  it  was  held, 
that  if  an  execution  issues  after  a  year  and  a  day,  without  a  revival 
of  the  judgment,  by  a  scire  facias,  it  is  *only  voidable  at  the  r#o<9 
instance  of  the  party,  and  not  void.  So  in  Patrick  v.  John-  *- 
son,  3  Lev.  404,  cited  4  Watts  373,  a  fieri  facias  sued  out  after  a 
year  and  a  day  from  the  judgment,  is  not  void,  but  merely  voidable 
by  writ  of  error.  In  Howard  v.  Pitt,  1  Salk.  261,  the  plaintiff 
sued  out  a  ca.  sa.  from  the  King's  Bench,  while  the  record  of  the 
judgment  was  removed  from  thence  to  the  Exchequer  Chamber, 
where  it  was  abated  by  the  death  of  one  of  the  plaintiffs  in  error, 
but  no  remittitur  was  entered,  and  therefore  the  writ  of  error  was 
still  pending  there — held  to  be  erroneous,  but  not  void,  and  the 
case  in  4  Leon.  197,  to  the  contrary,  was  denied.  In  Jeans  v. 
Wilkins,  1  Ves.  195,  after  the  body  of  the  defendant  had  been 
taken  in  execution,  the  plaintiff  issued  a  fieri  facias,  and  sold  a 
leasehold  of  the  defendant :  Lord  Hardwicke  said,  that  by  law, 
during  the  existence  of  the  capias  and  the  person  in  custody,  a 
fieri  facias  ought  not  to  be  taken  out,  and  the  court  would  set  it 
aside  on  motion,  but  yet  the  fi.  fa.  was  not  void.  The  line  of 
distinction  has  not  been  accurately  drawn,  as  to  all  the  cases  where 
the  process  is  merely  erroneous,  and  those  where  it  is  an  absolute 
nullity ;  and  perhaps  each  case  must  depend,  in  some  measure,  on 
its  own  circumstances :  but  as  the  issuing  of  the  execution,  if  done 
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by  a  party  entitled  to  collect  the  money  upon  it,  is  rather  a  defect 
in  the  formal  mode  of  proceeding,  that  is  to  say,  a  use  of  the  name 
of  a  deceased  plaintiff,  instead  of  substituting  executors  or  admin- 
istrators, and  issuing  a  scire  facias,  than  a  substantial  defect,  it 
seems  to  me  on  the  authorities,  that  it  must  in  such  case  be  con- 
sidered as  an  erroneous  proceeding,  not  an  irregular  and  void  one. 
If,  however,  the  plaintiff  had  no  right  to  issue  the  execution,  if 
being  a  mere  stranger,  he  interposed  and  set  the  constable  on  to  do 
execution,  against  one  no  longer  liable,  it  would  be  otherwise  (3 
Wills.  376.)  But  even  then,  it  would  be  necessary  for  the  party 
grieved  to  have  the  execution  first  set  aside  or  vacated  by  a  direct 
proceeding ;  and  then  he  might  have  restitution  of  the  money,  or 
recover  his  damages  in  trespass,  but  he  cannot  question  it  collat- 
erally, while  the  judgment  and  execution  are  in  full  force.  In  the 
case  before  us,  so  far  as  appears,  nothing  of  that  kind  was  done. 
The  writ  remained  in  full  force  and  virtue,  at  the  time  this  action 
was  brought,  and  the  plaintiff  acquiesced  in  it;  and,  therefore, 
whether  it  was  duly  issued  by  the  defendant  as  surety  or  not, 
whether  it  was  merely  erroneous  or  absolutely  void,  in  the  legal 
sense  of  those  terms,  it  was  a  justification  for  him  in  this  action, 
as  well  as  for  the  officer,  or  other  person  assisting  in  the  execution 
of  it. 

In  the  case  of  Priggs  v.  Adams,  Garth.  274 ;  Salk.  674,  s.  c.,  in 
an  action  of  false  imprisonment,  the  defendant  pleaded  a  judgment 
in  the  town  court,  in  Bristol,  obtained  against  Prigg,  and  that  he 
was  arrested  and  imprisoned  by  virtue  of  an  execution  thereon,  &c. 
The  plaintiff  replied  and  set  forth  a  private  act  of  parliament  lately 
made,  by  which  a  Court  of  Conscience  was  erected  in  that  city  to 
*R4°1  *nave  the  so^e  conusance  in  the  several  actions  therein 
-*  expressed,  concerning  all  actions  under  forty  shillings,  to 
be  brought  against  any  poor  inhabitant  of  that  city,  and  that  all 
judgments  elsewhere  for  such  matters,  should  be  merely  void,  and 
that  he  was  a  poor  inhabitant,  &c. ;  after  argument,  it  was  resolved 
by  the  court,  that  this  judgment  was  not  absolutely  void,  and  the 
officers  (who  served  the  execution)  trespassers  ;  and  that  the  regular 
way  to  take  the  benefit  of  the  act,  was,  for  the  defendant  below  to 
have  pleaded  this  matter,  and  so  to  have  entitled  himself  to  such 
benefit ;  that  since  the  judgment  was  not  absolutely  void,  and 
though  Prigg  had  neglected  to  plead  the  statute  to  the  jurisdiction 
of  the  court  below,  yet  he  was  not  without  remedy,  for  he  might 
come  in  upon  the  return  of  the  ca.  sa.  in  custody  below,  and  then 
plead  the  statute,  with  the  necessary  averments  in  discharge  of  the 
execution.  As  upon  the  statute  of  additions  (1  H.  5,  c.  5),  which 
hath  the  same  words,  viz.,  that  the  outlawry  shall  be  void  if  there 
is  no  addition,  yet  in  that  case  it  has  been  always  held,  that  the 
person  so  outlawed  must  either  reverse  it,  or  plead  it,  ut  supra ; 
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and  Turner's  Case,  2  Sid.  125;  Ray.  73,  74,  was  cited  and  allowed 
for  law.  For  an  irregular  judgment  is  no  judgment,  and  that  was 
vacated  before  the  action  brought,  so  that  the  plaintiff  might  have 
replied  nul  tiel  record  to  the  defendant's  pleading  the  judgment ; 
and  judgment  was  given  for  the  defendant  quod.  quer.  nil  capiat, 
&c.  The  same  principles  will  be  found  recognised  in  the  cases 
reported :  1  Lev.  U5 ;  12  Mod.  178  ;  3  Wils.  142,  376  ;  T.  Ray. 
73 ;  1  Str.  509  ;  T.  Jones  215 ;  B.  N.  P.  83  ;  Allison  v.  Rheam, 
3  S.  &  R.  142  ;  Berry  u.  Hamill,  12  Id.  210.  In  the  two  latter 
cases,  it  is  to  be  observed  that  the  issuing  of  a  ca.  sa.  without 
calling  on  the  defendant  to  show  whether  he  had  property,  was 
expressly  prohibited  by  act  of  assembly,  and  in  Allison  v.  Rheam 
the  writ  had  been  previously  set  aside  by  the  court  from  which  it 
issued,  and  I  infer,  from  the  opinion  of  Judge  Duncan,  that  it  was 
the  same  in  Berry  v.  Hamill. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  6  W.  &  S.  428  ;  2  Grant  316  ;  2  Wright  485. 
Cited  by  the  Court,  1  Jones  48. 
See  also,  9  W.  &  S.  182. 
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Grenell  and  another  against  Sharp. 


IN   ERROR. 


1.  A  scire  facias  on  a  judgment  against  two  or  more,  must  issue  against 
all  the  defendants.     The  plaintiff  cannot  drop  one  and  go  against  the  others. 

2.  Thus  where  a  judgment  was  obtained  against  A.,  B.  &  C.,  and  B.  (who 
was  in  fact  surety  for  A.),  paid  the  amount  of  the  judgment  to  the  plaintiff 
and  issued  a  scire  facias  in  the  plaintiff's  name,  to  his  use,  against  A.  &  C., 
it  was  held,  that  the  proceeding  was  erroneous,  and  that  on  such  scire  facias 
the  record  of  the  judgment  against  A.,  B.  &  C.  could  not  be  given  in  evidence. 

3.  A  judgment  was  obtained  before  a  justice  of  the  peace,  against  A.,  B.  & 
C.     Afterwards  B.  paid  the  amount  of  the  judgment  and  issued  a  scire  facias 
in   the  name  of  the  plaintiff,  for  his  use  against  A.  &  C.     At  the   hearing 
before  the  justice,  he  entered  a  nolle  prosequi  against  C.,  and  the  justice  gave 
judgment  against  A.  alone.     On  the  trial  of  an  appeal  in  the  Common  Pleas 
it  was  held  that  the  scire  facias,  could  not  be  amended  bv  adding  the  names 
ofB.  &C. 

ERROR  to  the  Court  of  Common  Pleas  of  Wayne  county. 

It  appeared  on  the  return  of  the  record,  that  Miron  Gayloru 
brought  an  action  before  a  justice  of  the  peace,  on  the  25th  of  July 
1827,  against  John  Sharp,  Wareham  Day  and  Charles  Stanton, 
on  a  promissory  note  drawn  by  the  defendants.  Judgment  was 
given  by  the  magistrate  in  favor  of  the  plaintiff,  on  the  31st  of 
July  1827,  for  sixty-four  dollars  and  eighty-nine  cents,  with  costs. 
Several  executions  were  issued  on  this  judgment;  and  on  the  20th 
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of  February  1830,  the  judgment  was  assigned  to  Wareham  Day. 
A  scire  facias  issued  on  the  5th  of  September  1835,  in  the  name  of 
Virgil  Grenell  and  Susan  Gaylord,  administrators,  &c.,  of  Miron 
Gaylord,  deceased,  for  the  use  of  Wareham  Day,  against  -John 
Sharp  and  Charles  Stanton.  The  plaintiff  afterwards  entered  a 
nolle  prosequi  against  Stanton,  and  the  magistrate  gave  judgment 
against  Sharp  alone.  An  appeal  was  taken  by  Sharp  to  the  Com- 
mon Pleas.  The  cause  came  on  for  trial  before  Scott,  President, 
on  the  18th  of  January  1838.  The  plaintiff  offered  in  evidence 
the  docket  of  the  justice,  containing  the  record  of  the  suit,  Gaylord 
v.  Sharp,  Day  and  Stanton,  which  was  objected  to  on  the  part  of 
the  defendant,  and  rejected  by  the  court.  The  defendant's  counsel 
^qi  r-i  then,  by  leave  of  *the  court,  added  the  plea  of  nul  tie!  record. 
J  The  plaintiff's  counsel  then  again  offered  in  evidence  the 
docket  entries  of  the  justice,  accompanied  with  proof  that  Day  was 
surety  for  Sharp  in  the  note,  upon  which  judgment  was  given,  and 
had  paid  the  amount  before  issuing  the  scire  facias,  and  that  Stan- 
ton  was  also  a  surety  for  Sharp ;  but  the  court  again  refused  to 
permit  the  said  docket  entries  to  be  read.  The  plaintiff's  counsel 
then  asked  leave  to  amend  the  scire  facias,  so  as  to  make  it  con- 
formable to  the  original  judgment. 

The  court,  however,  refused  to  permit  this  amendment,  and  a 
verdict  was  rendered  for  the  defendant. 

The  plaintiff  brought  a  writ  of  error,  and  assigned  various  errors 
in  the  proceedings,  the  material  of  which  were  the  refusal  to  allow 
the  judgment  of  the  justice  to  be  given  in  evidence,  and  the  refusal 
to  allow  the  proposed  amendment. 

Mr.  E.  Wheeler,  for  the  plaintiff  in  error,  cited  Burrows  v.  Hey- 
sham,  1  Dall.  133 ;  Maus  v.  Maus,  5  Watts  315. 

Mr.  Mallery,  contra,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — In  this  case  the  scire  facias  recited  the  judgment 
correctly,  as  having  been  rendered  against  Sharp,  Day  and  Stanton, 
but  it  called  on  two  of  the  defendants  to  answer,  and  to  show  cause 
why  execution  should  not  be  had  against  Sharp  alone.  The  scire 
facias  and  proceeding  thereon,  were  erroneous ;  for  an  execution 
must  always  pursue  the  judgment,  and  if  the  judgment  be  against 
three  jointly,  the  execution  must  be  also  against  them  jointly: 
Penoyer  v.  Bruce,  1  Lord  Ray.  244 ;  Salk.  319 ;  s.  c.  2  Barnes 
172,  210 ;  3  Keb.  298 ;  2  Bac.  Ab.  725.  In  the  same  manner, 
scire  facias  is  a  judicial  writ,  and  must  pursue  the  nature  of  the 
judgment;  therefore  if  the  judgment  is  joint,  so  ought  the  scire 
facias  to  be.  Panton  v.  Hall,  2  Salk.  598.  After  issuing  the  scire 
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facias  properly,  and  obtaining  a  joint  execution,  the  right  of  the 
defendant  to  use  that  execution,  to  enforce  his  equity  as  surety,  by 
levying  on  the  property  or  person  of  another  of  the  defendants  in 
the  execution,  is  a  different  question  ;  but  certainly  he  cannot  proceed 
by  a  scire  facias  against  two  out  of  the  three  joint  defendants,  and 
obtain  an  award  of  execution  against  one  of  them. 

As  to  amending  the  scire  facias  that,  it  appears  to  us,  could  not 
be  done.  The  act  of  1806  does  not  authorize  the  introduction  of  new 
parties  to  a  suit,  either  plaintiffs  or  defendants  ;  Wilson  v.  Wallace,  8 
S.  &  R.  53  ;  and  here  it  would  in  effect  permit  the  plaintiff  to  add  a 
new  party  to  the  scire  facias,  and  one  not  directed  to  be  served  nor 
actually  served  with  process.  In  the  same  case  it  was  held,  that  the 
provision  in  the  seventh  section  of  the  act  of  24th  March  1818,  that 
no  suit  shall  abate,  &c.,  by  the  omission  *to  name  one  of  the 
parties,  but  in  such  case  the  names  of  the  persons  so  omitted 
may,  on  application  to  the  court,  be  added  to  the  record,  &c.,  does 
not  extend  to  suits  of  all  descriptions,  but  was  intended  to  provide 
merely  for  the  omission  of  the  names  of  persons  suing  in  a  repre- 
sentative character,  as  executors,  assignees,  trustees.  &c.  ;  and 
therefore  the  Supreme  Court  refused  to  allow  an  amendment  in  an 
action  by  one  of  several  partners,  by  adding  the  names  of  the  other 
partners.  In  an  appeal  from  a  justice,  the  court  went  so  far  in  the 
case  of  Johnston  &  Lyon  v.  Feesler,  7  Watts  48,  where  the  suit  was 
brought  against  John  Johnston  &  Co.,  to  allow  the  name  of  Jacob 
B.  Lyons  to  be  substituted  for  the  Co.,  on  the  ground  that  it  was 
so  understood  by  all  parties,  both  these  members  of  the  firm  having 
had  notice  of  the  suit,  and  the  appeal  being  entered  by  their  common 
agent  and  manager ;  but  they  held  the  rule  to  be,  that  the  cause  of 
action,  and  the  parties  must  substantially  be  the  same  as  before  the 
justice;  and  accordingly  in  Kelly  v.  Eichman,  3  Whart.  419,  the 
amendment  was  refused  on  the  ground,  that  a  new  party  and  a 
new  cause  af  action,  could  not  be  introduced  under  the  name  of  an 
amendment.  Here  the  plaintiff  had  entered  a  nolle  prosequi,  as  to 
one  of  the  defendants,  Stanton,  before  the  justice,  and  thereby 
severed  him  from  the  suit  altogether.  He  could  not  be  restored  in 
the  Common  Pleas,  by  an  amendment  made  by  order  of  the  court, 
on  the  request  of  the  plaintiff,  and  without  any  knowledge  of  the 
proceedings  on  the  appeal,  or  participation  in  it.  Neither  was  Day 
a  party  to  the  scire  facias  as  defendant  before  the  magistrate,  as  the 
amendment  desired  would  have  made  him. 

Judgment  affirmed. 

Cited  by  Counsel,  1  W.  &  S.  242;  8  Id.  30;  ||  24  Smith  203.|| 

Followed,  10  P.  F.  Smith  443  ;  |j  a  sci.  fa.  Bur  judgment  must  follow  the 

original  judgment.     A  variance  as  to  parties  is  fatal  under  the  plea  nul  tiel 

record.     The  legal  plaintiffs  in  a  judgment  can  maintain  a  sci.  fa.  thereon  for 

the  benefit  of  a  surety  defendant,  who  is  entitled  to  be  subrogated.     The  court 
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will  control  the  execution.  Where  such  defendant  has  been  added  as  a  use 
plaintiff  and  omitted  as  a  defendant  in  the  sci.  fa.,  the  error  is  amendable 
under  Acts  4th  May  1852,  P.  L.  574;  12th  April  1858,  P.  L.  243,  Pur. 
Dig.,  p.  70,  pi.  3,  4,  (ed.  1873) ;  Richter  v.  Cummings,  10  Smith  441  ;  Reiber  ». 
Wright,  18  Id.  471  ,  Leonard  v.  Parker,  22  Id.  236  ;  Sheetz  v.  Huber,  1  W. 
N.  C.  351.  Where  a  defendant  is  added  by  amendment,  jurisdiction  should 
be  acquired  by  additional  process  ;  Dusenberry  v.  Bradley,  6  W.  N.  C.  413  ; 
Mitchell  on  Rules,  p.  12.  One  cannot  be  deprived  of  a  substantial  right  by 
amendment :  Young  v.  Young,  7  Norris  422;  Kille  v.  Ege,  1  Id.  102. 

A  judgment  against  E.  and  S.,  revived  by  amicable  sci.  fa.  against  E.,  con- 
tinues a  lien  on  E.'s  lands,  he  not  objecting  :  Edwards's  Appeal,  16  Smith  89.  || 
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Golem  an  and  another  against  Lukens. 

IN    ERROR. 

1.  An  award  made  by  referees  appointed  under  the  6th  section  of  the  Act 
of  the  16th  June  1836,  "  relating  to  reference  and  arbitration,"  cannot  be 
enforced  by  attachment,  or  in  any  other  mode  than  by  such  execution  as 
may  be  issued  on  a  judgment  upon  a  verdict. 

2.  An  amicable  action  on  the  case  was  entered,  and  all  matters  in  variance 
in  the  cause  between  the  parties,  consisting  of  a  claim  by  the  plaintiff  against 
the  defendant  founded  on  a  promissory  note  given  by  the  defendant  to  the 
plaintiff  for  the  payment  of  a  certain  sum  of  money,  were  referred  to  certain 
persons,  who  were  to  hear  the  parties,  &c.,  and  make  trial  of  the  iron  which 
constituted  the  consideration  of  the  note,  by  actual  experiment ;  the  reference 
to  be  considered  as  under  the  6th  section  of  the  Act  16th  June  1836.     The 
referees  awarded  that  the  note  should  be  cancelled,  that  the  defendant  should 
pay  a  certain  sum  for  a  certain  portion  of  the  iron  made  use  of  by  her,  but 
not  being  of  the  quality  contracted  for,  and  that  she  should  return  to  the 
plaintiff  the  remainder  of  the  iron,  not  being  of  the  quality  contracted  for, 
&c.   Held-,  that  the  award  was  bad;  and  a  judgment  entered  upon  it  in  the 
court  below  was  reversed. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Chester  county,  to  remove  the  record  of  an  action  on  the  case 
brought  by  Edward  Coleman  and  Louis  Harford,  executors  of  the 
will  of  William  Coleman,  deceased,  to  the  use  of  Harriet  Coleman, 
guardian  of  the  minor  children  of  James  Coleman,  deceased,  against 
Rebecca  W.  Lukens. 

The  action  of  the  court  below  was  entered  under  an  agreement, 
which  after  stating  the  names  of  the  parties,  and  that  the  action 
was  in  case,  proceeded  as  follows  : 

"  It  is  agreed  that  an  amicable  action  be  entered  as  above,  and 
that  all  matters  in  variance  in  the  cause  between  the  parties,  con- 
sisting of  a  claim  by  the  plaintiffs  against  the  defendant,  founded 
on  a  promissory  note,  of  which  the  following  is  a  copy — 
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*Brandywine  Iron  Works,  4th  Month  1st,  1837.  r*o«o 

'$7023.50.  L  * 

Four  months  after  date  I  promised  to  pay  to  William  Coleman, 
guardian,  or  order,  at  the  Bank  of  Chester  County,  without  defal- 
cation, seven  thousand  and  twenty-three  50-100  dollars,  for  value 
received. 

(Signed)  REBECCA  W.  LUKENS.' 

shall  be  referred  to  the  final  end  and  determination  of  Matthew 
Brooke  Buckley,  John  P.  Rutter,  Joseph  Whitaker,  Charles 
Brooke  and  Samuel  Irwin,  or  any  three  of  them  agreeing,  who 
shall  meet  at  Brandywine  Iron  Works,  aforesaid,  hear  the  parties, 
their  proofs  and  allegations  in  relation  to  the  contract  between 
them,  and  make  trial  of  the  iron  which  constitutes  the  considera- 
tion of  said  note,  by  actual  experiment.  Rule  ex  parte,  on  ten 
days'  notice.  This  reference  to  be  considered  as  under  the  sixth 
section  of  the  act  of  16th  June  1836,  entitled  '  An  act  relating  to 
reference  and  arbitration.' 

(Signed)        W.  H.  DILLINGHAM,  Att'y  for  Plaintiff. 

JOSEPH  J.  LEWIS,  Defendant's  Attorney. 
November  1,  1837." 

Under  this  agreement  the  referees  met,  and  three  of  them  made 
the  following  report : 

"  We  the  referees  named  in  the  within  rule,  met  at  Brandywine 
Iron  Works,  on  the  12th  day  of  December  1837,  and  proceeded  to 
make  trial  of  the  iron,  and  hear  the  proofs  and  allegations  of  the 
parties  ;  and  after  having  made  full  trial  of  the  iron,  adjourned  to 
meet  at  Congress  Hall  on  the  second  day  of  January,  at  ten  o'clock 
in  the  forenoon. 

"  In  accordance  with  the  above  adjournment,  the  referees  again 
met  at  the  time  and  place  above  mentioned,  and  proceeded  to  hear 
the  further  proofs  and  allegations  of  the  parties ;  and  after  making 
full  trial  of  the  iron,  and  hearing  all  the  testimony  of  the  parties, 
we,  the  referees  hereunto  subscribed,  do  make  this  our  final  report 
and  decision,  and  do  hereby  award  the  note  given  by  Rebecca  W. 
Lukens  to  William  Coleman,  guardian,  or  order,  to  be  cancelled 
and  returned  by  the  plaintiffs  to  the  defendant,  which  note,  amount- 
ing to  seven  thousand  and  twenty-three  dollars  fifty  cents,  was 
given  in  consideration  of  the  said  iron,  and  that  inasmuch  as 
Rebecca  W.  Lukens,  the  defendant,  has  made  use  of  or  changed 
the  character  of  twenty-one  tons,  eleven  hundred,  three  quarters 
and  nine  pounds  of  blooms  or  iron  delivered  by  contract,  but  not 
being  of  the  quality  contracted  for  by  the  parties,  we  do  award  and 
decide  that  the  said  Rebecca  W.  Lukens  is  to  pay  to  the  plaintiffs 
in  the  case  the  sum  of  eighteen  hundred  and  twenty-four  dollars 
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and  fifty-four  cents  ($1824.54),  for  the  said  twenty-one  tons,  eleven 
hundred  three  quarters  and  nine  pounds ;  and  also  the  said  Rebecca 
^qjQ-1  W.  Lukens  to  *return  to  the  order  of  the  said  plaintiffs  at 
-"  the  railroad  at  Pennington's  warehouse,  near  Coatesvilie, 
forty-four  tons,  ten  hundred  two  quarters  and  twenty-two  pounds 
(44  t.  10  c.  2  qu.  22  Ibs.)  of  blooms  now  in  the  possession  of  the 
defendant,  and  being  part  of  the  iron  contracted  for  by  the  parties, 
but  not  being  of  the  quality  contracted  for,  and  unfit  for  the  use 
it  was  bought  for.  Given  under  our  hands  this  third  day  of  Jan- 
uary 1838. 

M.  BROOKE  BUCKLEY, 
JOSEPH  WHITAKER, 
CHARLES  BROOKE." 

To  this  report,  the  following  exceptions  were  filed : — 

First.  The  referees  misbehaved  themselves  in  this  case  ;  by  one 
of  them  expressing  an  opinion  on  the  merits  of  the  case  before 
the  hearing  of  the  parties  ;  by  permitting  the  defendant  to  make 
a  statement  of  facts  to  them,  parts  of  which  were  unsupported  by 
evidence. 

Second.  The  referees  decided  erroneously  :  1st.  In  awarding  a 
return  of  the  iron.  2d.  In  awardiug  the  payment  of  eighteen 
hundred  and  twenty-four  dollars  and  fifty-four  cents  only,  for 
twenty-one  tons,  eleven  hundred,  three  quarters  and  nine  pounds, 
at  eighty-nine  dollars  and  fifty-five  cents,  and  deducting  the  car- 
riage, when  there  was  no  evidence  that  a  large  portion  of  it  was 
not  sold  by  the  defendant  for  the  market  price. 

Third.  The  referees  awarded  against  law  and  evidence,  and 
committed  plain  mistakes  in  matters  of  law  and  matters  of  fact, 
inasmuch  as  there  is  no  evidence  to  prove  that  the  iron  was  not 
equal  to  that  contracted  for  ;  inasmuch  as  no  seasonable  offer  was 
made  to  return  the  iron  to  the  plaintiffs,  and  inasmuch  as  the  award 
involves  the  plaintiffs  in  the  loss  occasioned  by  the  fall  of  iron. 

These  exceptions  were  overruled  by  the  Court  of  Common  Pleas 
on  the  18th  of  June  1838,  the  report  confirmed,  and  judgment 
entered  thereupon. 

The  plaintiffs  then  took  this  writ  of  error,  and  filed  the  following 
specifications  : 

First.  The  award  upon  which  judgment  was  rendered,  exceeds 
the  submission,  inasmuch  as  the  action  was  case  upon  a  promissory 
note,  and  the  submission  expressly  confined  to  '  matters  in  variance 
in  the  cause  between  the  parties.' 

Second.  Under  the  submission  the  referees  could  only  award, 
whether  or  not  any  thing  was  due  upon  the  note,  and  if  any  thing, 
how  much. 

Third.  The  act  of  assembly  under  which  this  submission  was 
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made,  gives  to  the  award  only  the  effect  of  a  verdict  of  a  jury  ; 
and  no  judgment  known  to  the  law,  could  be  rendered  on  such  a 
verdict. 

*Fourth.  The  judgment  in  this  case  cannot  be  executed  pgrn 
by  any  process  known  to  the  law. 

Fifth.  The  award,  upon  its  face,  is  wrong  in  principle,  for  that  it 
goes  to  rescind  a  contract  partially  ;  and  this  in  favor  of  the  party 
who  has  put  it  out  of  her  power  to  place  the  opposite  party  in 
statu  quo. 

Mr.  Dillingham,  for  the  plaintiffs  in  error. 

Between  the  date  of  the  note  upon  which  this  action  is  founded, 
and  its  maturity,  the  suspension  of  specie  payments  occurred  and 
prices  fell.  This  presented  a  strong  temptation  to  purchasers  to 
get  rid  of  their  contracts,  which  should  be  regarded  with  jealousy 
by  the  courts.  Upon  the  face  of  this  award  it  is  obvious,  that  the 
defendant  continued  to  work  the  iron  while  prices  were  good,  and 
after  a  change  of  times,  sought  to  return  the  balance  at  a  loss  of 
near  §2000  to  the  plaintiffs  in  the  mere  depreciation.  To  permit 
this,  would  be  flagrant  injustice.  Our  errors  assigned  have  refer- 
ence— 

First  to  the  extent  of  the  submission. 

Second  to  the  statutorv  effect  and  character  of  the  award  in  this 

tt 

particular  case. 

Third,  to  the  principle  of  this  award. 

1st.  The  action  «vas  trespass  on  the  case,  in  assumpsit,  upon 
a  promissory  note  ;  and  it  is  to  be  considered  in  all  respects,  as 
though  the  note  set  out  in  this  agreement  had  been  formally  declared 
upon.  No  form  of  pleading  could  raise  any  other  issue  in  this 
cause,  than  whether  the  defendant  was  liable  to  pay  the  note,  or 
any  part  of  it:  non-assumpsit.  payment,  set-off,  or  notice  of  special 
matter  under  the  general  issue,  could  present  no  other  questions. 
And,  the  submission  was  expressly  confined  to  "matters  in  variance 
in  the  cause."  It  is  not  a  submission  of  all  matters  in  controversy 
between  the  parties,  comprehending  every  conceivable  legal  contro- 
versy ;  and  it  can  be  hardly  necessary  to  refer  to  the  cases  which 
discriminate  between  this  form  of  praise,  and  that  which  limits  the 
issue  to  the  precise  matter  in  the  suit.  11  Law  Library  5  ;  Watson 
on  Arbitration  ;  Kyd  on  Awards  140.  Anything,  therefore,  which 
the  referees  have  done,  which  could  not  be  legally  done  in  an  action 
of  assumpsit  on  a  promissory  note,  exceeded  the  terms  of  the  sub- 
mission. It  is  not  submitted  to  them  to  decide,  whether  this  con- 
tract should  be  rescinded  ;  nor  whether  it  should  be  divided  ;  nor, 
a  fortiori,  whether  if  attempted  to  be  rescinded  or  divided,  the 
referees  should  make  a  new  contract  for  the  parties  as  to  the  price 
of  the  iron  used,  or  sold  to  others.  And  yet,  the  referees  have 
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done  all  this :  they  have  first  divided  the  contract,  and  said  that  it 
should  not  stand  or  fall  in  solido  as  the  parties  made  it:  they  have 
next  rescinded  it  in  part,  by  ordering  the  plaintiffs  to  return  the 
note,  and  the  defendant  to  return  part  of  the  iron  ;  and  last  they 
have  fixed  a  different  price  on  the  iron  used  and  sold  by  the  defend- 
*oc-i-i  ant  from  that  agreed  upon  by  the  parties.  *In  other  words 
they  have  assumed  the  case  of  the  most  latitudinarian  bill  in 
equity,  and  under  this  latitude,  set  all  equitable  principles  at  defiance. 
But,  if  the  referees  exceed  the  terms  of  their  submission,  their  act 
is  void.  Purdon's  Digest  65.  This  is  accurately  and  precisely 
laid  down  by  Kyd,  who  traces  the  doctrine  from  the  civil  law,  the 
great  source  of  reference  and  awards.  "  The  award  must  be 
according  to  the  submission."  Kyd  on  Awards  139,  140,  note  5. 
By  the  express  terms  of  this  submission  and  the  words  of  the  sec- 
tion under  which  it  was  made,  the  referees  were  limited  in  their 
jurisdiction  to  the  same  grounds  which  arbitrators,  under  the  com- 
pulsory arbitration  law,  would  have  occupied,  and  we  have  a  late 
authority  directly  in  point.  "  An  award  is  not  to  be  sustained 
where  a  verdict  finding  the  same  matter  would  not."  Bachman  v. 
Reigart,  3  P.  &  W.  270.  In  that  case  the  court  refused  to  enforce 
that  part  of  the  verdict  which  gave  directions  as  to  the  enjoyment 
in  common  between  the  plaintiff  and  defendant  of  a  certain  alley, 
pump,  and  well,  and  set  the  whole  aside.  There  have  been  decis- 
ions in  this  state,  which  seemed  to  give  to  referees  under  the  old 
act  of  1705,  larger  powers  than  a  court  and  jury  possess,  but  they 
were  soon  repudiated.  This  is  fully  explained  in  the  Notes  to  Kyd 
on  Awards,  note  r.  This  is  not  a  case  of  superfluity,  which  might 
be  set  aside,  and  justice  be  done  by  sustaining  the  remainder.  Ran- 
dal v.  Randal,  7  East  81.  Whatever  may  have  been  the  practice 
or  decisions,  under  the  act  of  1705,  the  words  of  the  law  of  1836, 
are  more  restricted  ;  and,  at  all  events,  "  when  anything  is  sub- 
mitted to  arbitration,  the  arbitrators  cannot  award  contrary  to  law, 
because  that  is  beyond  their  power,  for  the  parties  intend  to  submit 
to  them  only  the  legal  consequences  of  their  transactions  and  en- 
gagements." Morgan  v.  Mather,  2  Ves.  Jr.  18. 

2d.  This  submission  is  expressly  declared  to  be  under  the  sixth 
section  of  the  act  of  16th  June  1836.  That  section  prescribes  that 
the  award — "if  made  according  to  the  submission  of  the  parties, 
being  approved  of  by  the  court,  and  entered  upon  the  record,  shall 
have  the  same  effect,  and  shall  be  deemed  and  taken  to  be  as  avail- 
able in  law  as  the  verdict  of  a  jury  :  and  the  party  in  whose  favor 
such  report  shall  be  made,  whether  plaintiff  or  defendant,  shall  have 
judgment  thereon  and  the  like  process  for  the  recovery  thereof,  as 
on  a  verdict  in  an  action  commenced  by  such  party."  These  words, 
as  has  been  observed,  are  more  precise  than  those  of  the  act  of  1705. 
Referees  under  this  act  can,  certainly,  have  no  greater  powers  than 
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those  of  a  court  and  jury.  Their  award  is  no  better,  nor  higher  ; 
nor  can  it  be  broader,  or  longer,  or  deeper  than  a  verdict.  It  re- 
mains, then,  only  to  inquire,  whether  such  a  verdict  as  this  would 
be  good  in  genere.  If  so,  we  have  no  need  for  a  court  of  equity,  or 
special  legislation  to  give  chancery  powers  and  chancery  practice  to 
our  common-law  courts.  The  long  arm  of  a  verdict  may  be 
stretched  by  the  court  to  reach  every  imaginable  necessity  and  every 
*possible  evil.  Every  specific  performance  may  be  decreed  r*oc9 
and  carried  out  by  the  twelve  chancellors — conveyances  *• 
ordered  and  enforced — contracts  rescinded,  and  parties  restored  to 
the  statu  quo — and  everything  and  anything,  except  perhaps,  a 
juror's  foot,  becomes  the  measure  of  justice.  But  this  is  the  "  ad 
absurdum  ;"  and,  it  has  been  repeatedly  decided,  cannot  be  done. 
3d.  This  award  is  wrong  in  principle.  Here  was  but  one  con- 
tract, in  solido,  and  the  rule  with  regard  to  such  contracts  is, 
that  they  cannot  be  "rescinded  by  one  of  the  parties  for  the 
default  of  the  other,  unless  both  of  them  can  be  put  in  statu  quo 
as  before  the  contract:"  2  Com.  on  Con.  57.  "Where  a  contract 
is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the 
parties  put  in  statu  quo :"  Hunt  v.  Silk,  5  East  449.  This  pre- 
cise principle  is  repeated  by  each  of  the  judges,  Ellenborough, 
Lawrence,  Le  Blanc,  who  gave  their  opinions  seriatim  in  that  case, 
and  Mr.  Justice  Gross  concurred.  This  is  the  doctrine  in  equity, 
as  well  as  at  law.  If  the  ground  of  complaint  was  fraud,  even,  and 
the  forum  a  court  of  chancery,  under  no  circumstances  would  the 
contract  be  rescinded  partially.  "  A  deed  cannot  be  set  aside  in 
part,  for  fraud.  If  set  aside  at  all,  it  must  be  set  aside  in  toto :" 
1  Mad.  Chan.  262.  This  doctrine  is  well  and  fully  illustrated  by 
the  case  of  Middleton  v.  Lord  Kenyon,  2  Ves.  Jr.  391,  408,  which 
decides,  that  "this  species  of  relief  it  is  totally  incompetent,"  even 
for  a  court  of  equity  to  give :  "  a  deed  cannot  be  set  aside  partially 
for  fraud."  The  same  doctrine  has  been  always  held  in  courts  of 
law :  Kindall  v.  Cunningham,  4  Mass.  502  ;  Conner  v.  Cunning- 
ham, 15  Id.  321 ;  Thornton  v.  Wynn,  12  Wheat.  183 ;  Turnpike 
Co.  v.  Commonwealth,  2  Watts  434  ;  Borrekins  v.  Bevan,  3  Rawle 
44.  The  principle  is  even  carried  further  by  the  chief  justice  in 
this  last  case.  It  may  be  again  repeated,  what  was  said  by  the 
defendant's  counsel  there.  Chauncey,  arguendo,  "  No  case  can  be 
found  in  which  the  party  can  keep  the  article,  where  his  claim  or 
defence  annuls  the  contract."  The  face  of  this  award  would  war- 
rant us  in  taking  broader  ground,  and  contending  that  there  could 
be  no  good  defence  in  such  a  case.  It  is  not  pretended  that  this  is 
a  case  of  fraud,  or  even  of  express  warranty,  and  without  going  the 
full  extent  of  Chandelor  v.  Lopus,  Cro.  Jac.  4,  for  which  the  chief 
justice  contended  in  Borrekins  v.  Bevan,  according  to  every  case, 
and  by  all  rules,  and  even,  if  there  had  been  an  express  warranty, 
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it  was  too  late,  after  defendant  had  accepted  the  iron,  given  her 
note,  and  used  twenty-two  tons,  to  complain.  "  In  all  cases  it  is 
to  be  remembered,  that  if  a  contract,  voidable  for  inadequacy  of 
consideration,  is  confirmed  by  the  party,  with  his  eyes  open  (as  the 
expression  is),  it  will  not  be  relievable  against :"  1  Madd.  Chan. 
271 ;  1  Chitty's  Gen.  Prac.  126  ;  Street  v.  Blory,  22  E.  C.  L.  R. 
122 ;  2  Barn.  &  Aid.  456 ;  Borrekins  v.  Bevan,  3  Rawle  44.  If, 
*oeo-i  however,  the  plaintiff  cannot  be  sustained  on  this  *ground, 
'  the  most  the  defendant  could  ask,  should  be  an  abatement 
in  the  price  according  to  the  principles  laid  down  in  Steigleman  v. 
Jeffries,  1  S.  &  R.  477. 

Mr.  Lewis,  for  the  defendant  in  error. 

This  submission,  although  under  the  act  of  1836,  is  in  an  unusual 
form,  and  more  like  a  submission  at  common  law  than  under  the 
act.  Much  was  intended  to  be  confided  to  the  referees  as  experi- 
enced manufacturers  and  qualified  judges  of  the  article  which  was 
the  subject  of  the  contract,  and  more  than  ordinary  duty  was  re- 
quired of  them,  preparatory  to  making  an  award.  They  were  not 
only  to  hear  the  proofs  and  allegations  of  the  parties,  but  to  make 
trial  of  the  iron  which  constituted  the  consideration  in  whole,  or  in 
part,  of  the  note  in  suit,  by  actual  experiment.  They  did  as  they 
were  required  to  do  ;  and  after  having  made  full  trial  of  the  iron, 
and  investigated  the  case  with  extraordinary  care,  have  made  an 
award,  which  will,  in  their  opinion,  do  exact  justice  between  the 
parties.  Under  such  circumstances,  this  court  will  not  incline  to 
set  aside  the  award.  Indeed,  it  is  the  duty  of  courts  to  support 
awards,  if  they  can  do  so  by  a  fair  construction.  Ev^ry  reasonable 
intendment  should  be  made  in  their  favor :  Watson  on  Arb.  52  ;  11 
Law  Lib. 

The  first  two  errors  assigned  raise  but  one  question :  have  the 
referees  exceeded  their  authority  ?  The  authority  of  an  arbitrator, 
in  all  voluntary  references,  is  derived  from  the  submission.  It  is 
limited,  according  to  the  canons  of  common  sense,  as  well  as  of 
common  law,  by  the  terms  of  the  submission.  The  same  general 
requisite,  that  an  award  must  be  according  to  the  submission, 
obtains  under  our  act,  by  the  express  words  of  the  act,  and  at 
common  law.  There  is,  therefore,  a  propriety  in  consulting  the 
common-law  authorities  on  this  subject.  If  this  award  would  be 
held  good  at  common  law,  it  will  not  be  deemed  beyond  the  sub- 
mission, under  the  act.  Kyd,  after  laying  down  the  general  rule, 
that  the  award  must  be  according  to  the  submission,  states  the  first 
branch  of  the  rule  to  be,  that  "  the  award  must  not  extend  to  any 
matter  not  comprehended  within  the  submission."  The  authorities 
cited  to  illustrate  this  branch  of  his  rule,  serve  equally  well  to 
show,  that  an  award  requiring  anything  to  be  done  by  either  party 
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within  his  power,  with  respect  to  the  subject  of  the  dispute,  is 
good.  Thus,  where  the  submission  was  of  all  debts,  trespasses  and 
injuries;  an  award  directing  a  release  of  all  actions,  debts,  duties 
and  demands,  was  considered  as  within  the  submission :  Kyd  on 
Awards  145  ;  3  Bulstr.  312.  A  submission  of  the  right  and  title  of 
a  manor,  and  of  all  actions  and  demands,  was  held  to  authorize  an 
award,  that  one  party  should  deliver  to  the  other  a  deed  of  annuity, 
granting  forty  shillings  a  year  out  of  the  manor :  Kyd  on  Awards 
45.  So,  if  the  submission  be  of  all  trespasses,  and  the  award  be,  that 
one  shall  pay  to  the  other  ten  pounds,  and  that  he  shall  give  bond  for 
that  sum,  it  is  *good:  Id.  147.  Where  there  was  a  submis-  r*or  t 
sion  of  all  matters  in  variance,  an  award  of  a  dissolution  of 
partnership  was  sustained:  Green  v.  Waring,  1  Bl.  Rep.  475. 
An  award,  that  one  party  shall  enfeoff  the  other  of  an  acre  of 
land,  and  deliver  up  the  title  deeds,  or  enter  into  bond  and  imme- 
diately after  pay  the  money,  is  good.  Kyd  on  Awards  186.  See 
also  Keen  v.  Goodwin,  Bunb.  250  ;  Lingwood  v.  Eade,  2  Atk.  501 ; 
Roberts  v.  Marriot,  2  Saund.  190.  The  cases  decided  in  our  own 
courts  are  of  the  same  character.  In  Kunkle  v.  Kunkle,  1  Dall. 
364,  there  was  an  award  of  money  to  be  paid  by  the  defendant,  on 
one  side,  and  that  a  bond  and  mortgage  in  the  loan  office  should  be 
taken  up  by  the  plaintiff,  on  the  other.  Upon  exception  taken,  it 
was  sustained,  after  argument  by  able  counsel.  The  only  material 
difference  between  that  case  and  the  present  is,  that  there  the 
award  was  partly  in  favor  of  the  plaintiff,  and  partly  of  the 
defendant,  while  here  it  is  wholly  for  the  plaintiff.  The  only  ques- 
tion deemed  by  the  court  worthy  of  consideration  in  that  case,  was, 
whether  the  award  could  be  enforced.  It  was  decided  that  it  could, 
and  the  mode  pointed  out.  That  mode  would  be  equally  applica- 
ble here,  and  afford  an  efficacious  remedy.  In  Barde  v.  Wilson,  3 
Yeates  149,  the  award  was  for  the  payment  of  12,459?.  10s.  9d. 
and  that  upon  the  payment  of  5380/.,  the  plaintiff  should  convey 
certain  lands.  In  that  case  the  award  was  under  the  act  of  1705, 
and  held  good.  An  award  for  a  sum  of  money,  with  stay  of  execu- 
tion till  a  conveyance  should  be  tendered,  and  also  of  money  pay- 
able by  instalments,  has  been  sustained  in  Pennsylvania.  Nicholas 
v.  Wolfsberger,  5  S.  &  R.  167,  Geary  v.  Cunningham,  10  Id.  230. 
The  submission,  in  this  case,  was  of  all  matters  in  variance  in  the 
cause  The  iron  given  for  the  note  was  one  of  those  matters. 
The  award  was  of  the  iron,  and,  therefore,  of  the  very  subject  of 
controversy ;  and  within  the  letter,  as  well  as  the  meaning,  of  the 
submission.  3,  4.  The  act  prescribes,  that  the  award  made  accord- 
ing to  the  submission  of  the  parties,  shall  have  the  same  effect  as 
the  verdict  of  a  jury.  It  does  not  say  that  it  shall  have  the  same 
form.  In  practice,  awards  have  never  the  form  of  verdicts.  One 
of  the  great  advantages  of  these  domestic  tribunals  is,  that  they  are 
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able  to  decide  upon  the  merits  of  a  case,  without  being  bound  by 
technical  rules.  The  act  prescribes  but  one  requisite  for  awards, 
and  where  that  is  observed  assigns  a  legal  effect,  which  courts  are 
bound  to  give  them.  That  legal  effect  is  the  same  as  a  verdict,  in 
all  its  essential  properties,  especially,  as  regards  its  conclusiveness. 
To  require  that  an  award  should  be  in  one  form,  or  should  not  be 
in  another,  when  the  legislature  have  prescribed  but  one  requisite — 
that  it  shall  be  according  to  the  submission, — would  be,  to  abandon 
the  duty  of  construction,  and  to  usurp  the  office  of  legislation. 
The  courts  are  limited  to  the  inquiry  as  to  whether  the  submission 
has  been  exceeded,  except  in  cases  affected  by  fraud ;  and  where  it 
*orr-i  has  *not  been,  it  is  their  duty  to  enter  the  appropriate  judg- 
J  ment  on  the  award,  and  to  frame  the  proper  process  for 
carrying  it  into  execution.  The  remedy  by  attachment  is  indicated 
in  Kunkle  v.  Kunkle,  and  no  reasonable  objection  to  its  propriety 
or  efficiency  has  been  given.  It  is  also  prescribed  in  terms  by  the 
fifth  section  of  the  act  of  1836,  and  if  that  section  does  not  author- 
ize its  use  for  the  purpose  of  enforcing  awards  under  the  sixth  sec- 
tion, it  does  not  forbid  it ;  and  I  am  yet  to  learn,  that  the  courts 
may  not  resort  to  such  convenient  means  of  compelling  compliance 
with  its  judgments.  Attachments  for  the  non-performance  of 
awards  are  not  novel,  but  would  seem,  in  England,  to  be  of  common 
occurrence.  They  are  deemed  in  the  nature  of  a  civil  execution, 
and  are  not  granted  as  for  contempts  ;  ,1  Ba.  Ab.  285,  Rex  v. 
Myers,  1  Term  R.  265,  Rex  v.  Stokes,  Cowp.  136,  and,  therefore, 
are  not  within  the  letter  or  spirit  of  the  act  of  1809,  u  concerning 
contempts  of  courts."  In  Geary  v.  Cunningham,  it  is  said,  "arbi- 
trators have  powers  as  extensive  as  those  of  a  chancellor,  and  may 
make  a  special  award  in  the  nature  of  a  decree  adapted  to  the  par- 
ticular circumstances  of  the  case."  How  could  such  an  award  be 
enforced  but  by  attachment  ?  It  is  most  certain,  either  that  arbi- 
trators have  no  such  powers,  or  that  their  awards  can  be  enforced. 
They  can  make  no  award  in  the  nature  of  a  decree,  or,  effect  can 
be  given  to  it.  As  a  chancellor's  decree,  this  award  would  be 
unexceptionable  :  how  then  can  it  be  vicious,  emanating  from  a  tri- 
bunal with  "  powers  as  extensive"  as  his  ?  The  direction  to  restore 
the  iron  is  not  without  a  precedent.  Richards  v.  Summers,  3  Yeates 
531.  No  objection  was  taken  there,  that  judgment  could  not  be 
rendered  on  the  verdict,  although  the  case  was  ably  argued  by  the 
ablest  counsel. 

5.  The  argument  that  the  award  goes  to  rescind  a  contract 
partially,  is  built  upon  an  assumption,  which  is  itself  unfounded. 
The  plaintiffs  state  the  contract  in  their  own  way,  and  then  ground 
their  argument  on  that  statement.  There  is  nothing  on  the  paper- 
book  or  record  to  show  what  the  contract  was.  What  evidence 
has  this  court  that  the  referees  have  assumed  the  right  to  rescind 
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the  contract  either  partially  or  totally  ?  As  far  as  appears,  the 
award  carries  out  to  the  very  letter  the  intention  of  the  parties  in 
their  contract.  All  matters  in  variance  in  the  cause  were  submit- 
ted. How  are  you  enabled  to  determine  that  the  return  of  the  iron 
was  not  one  of  them  ?  It  is  certain  there  was  a  contract  to  be  con- 
sidered and  to  be  construed.  It  ought  not  to  be  presumed  that 
the  referees,  instead  of  construing  the  contract,  have  rescinded  it. 
On  the  contrary,  every  presumption  should  be  made  in  favor  of  the 
validity  of  their  acts.  The  doctrine  of  equitable  set-offs  as  under- 
stood in  Pennsylvania  has  application  to  cases  of  this  character. 
1  Penn.  Prac.  60 :  Steigleraan  v.  Jeffries,  1  S.  &  R.  477  ;  Shaw  v. 
Badger,  12  Id.  275  ;  Gogle  v.  Jacoby,  5  Id.  122. 

*Mr.  Sett,  on  the  same  side,  cited  Gross  v.  Zerger,  3 
Yeates  521  ;  Nicholas  v.  Wolfersberger,  5  S.  &  R.  167  ; 
Decamp  v.  Feay,  Id.  328  ;  Coolbaugh  v.  Pierce,  8  Id.  418. 

Mr.  Meredith,  in  reply. 

1.  The  award  is  beyond  the  submission.     The  submission  was  of 
matters  in  variance  in  the  cause.     The  action  was  on  a  promissory 
note,  given  by  the  defendant  for  the  price  of  certain  iron  bought  by 
her  from  the  plaintiff.     The  agreement  for  reference  stipulates,  that 
the  arbitrators  may  examine  and  test  the  quality  of  the  iron  sold. 
By  law,  if  the  iron  were  of  quality  inferior  to  that  contracted  for, 
the  defendant  was  entitled  in  this  action  to  a  defalcation  in  the 
price.     But  the  arbitrators  have  gone  clearly  beyond  the  submis- 
sion, and  awarded  a  partial  rescission  of  the  contract. 

2.  The  award  is  void,  because  no  judgment  or  execution  can  be 
bad  upon  it.     Whatever  may  have  been  the  practice  under  the  act 
of  1705  (which  we  deny  to  have  extended  to  cover  such  an  award 
as  this),  this  reference  was  expressly  under  the  6th  section  of  the 
act  of  1836,  which  is  very  far  from  being  a  transcript  of  that  of 
1705.     It  differs  from  the  former  act  in  a  very  material  particular. 
It  provides  that  on  the  award  the  party  in  whose  favor  it  is  given, 
shall  have  such  judgment  and  process  as  on  a  verdict.     When  it  is 
shown  that  a  verdict  may  be  enforced  by  attachment,  it  may  become 
necessary  to  consider  other  parts  of  this  case. 

3.  The  award  finds  certain  facts,  viz.  :  that  there  was  a  contract 
for  purchase  of  iron  ;  a  note  given  for  the  price  ;  the  iron  delivered, 
but  of  inferior  quality ;  part  of  it  used  and  manufactured  by  the 
defendant ;  and  the  rest  retained  by  her.     The  referees  have  not 
found  what  defalcation  the  defendant  is  entitled  to.     On  those  facts, 
it  was  entirely  illegal  for  any  tribunal  to  rescind  the  contract,  de- 
cree the  iron  which  had  been  used  to  be  paid  for  at  a  reduced  price, 
the  remainder  to  be  returned  to  the  plaintiff,  and  the  note  given  for 
the  price  to  be  cancelled  and  delivered  up.     On  the  face  of  the 
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award  itself,  the  conclusion  of  the  referees  is  unlawful,  and,  there- 
fore, no  judgment  can  be  given  on  the  award. 

PER  CURIAM. — If  the  question  stood  on  the  act  of  1705,  for 
•which  the  sixth  section  of  the  act  of  1836  is  a  substitute,  it  would 
certainly  be  involved  in  obscurity  by  the  imperfect  evidence  we 
have  of  the  earlier  practice  and  decisions.  The  judgment  in 
Kunckle  v.  Kunckle,  1  Dall.  364,  if  the  reference  were  indeed 
under  the  original  act,  went  decisively  beyond  the  letter  which  gave 
to  an  award  pursuant  to  it,  the  effect  of  a  verdict  and  no  more  ;  no 
part  of  which  is  enforceable  by  attachment.  It  is  probable,  how- 
ever, that  the  reference  was  at  common  law,  for  no  illusion  is  made 
in  the  report  of  the  case,  to  the  statute ;  and  the  judge  who  ruled 
#or-T-i  the  point  had  in  Buckley  v.  *Durant,  1  Dall.  130, — a 
•*  case  expressly  within  the  statute — very  distinctly  intimated 
an  opposite  opinion,  for  the  abandonment  of  which,  it  is  natural  to 
suppose,  some  reason  would  have  been  given.  Be  that  as  it  may, 
the  act  of  1836  is  by  no  means  a  transcript  of  its  predecessor ; 
for  it  declares  not  only  that  the  report  shall  have  the  effect  of  a 
verdict,  but  that  the  party  in  whose  favor  it  shall  be  made,  "  whether 
plaintiff  or  defendant  shall  have  judgment  thereon,  and  the  like 
process  for  the  recovery  thereof  as  on  a  verdict  in  an  action  com- 
menced by  such  party," — a  provision  which  is  not  in  the  original 
act;  which  looks  to  a  judgment  all  on  one  side;  and  which  indi- 
cates an  execution  to  be  the  enforcing  process  as  distinctly  as  if  it 
were  specified  in  terms ;  for  no  one  ever  heard  of  such  a  thing  as 
the  execution  of  a  verdict  and  judgment  by  attachment.  Without  then 
questioning  the  propriety  of  the  former  practice  or  disturbing  any- 
thing done  under  it,  we  may  establish  a  different  one  for  the  future, 
by  giving  the  statute  its  natural  and  necessary  interpretation.  As 
to  exceptions  and  enforcement,  a  report  pursuant  to  it  stands  as  a 
verdict ;  and  the  referees  are  constantly  restrained,  where  they  are 
not  expressly  empowered  by  the  submission,  from  doing  what  a  jury 
might  not  do.  By  the  force  of  the  submission,  these  referees  might 
have  made  an  allowance  for  the  quality  of  the  article  by  defalcation, 
but  not  by  a  partial  rescission  of  the  contract.  Whether  it  is  to  be 
treated  as  entirely  exploded,  or  as  existing  still  for  the  purpose  of 
conferring  the  same  power  on  a  jury,  it  is  not  our  business  to  say ; 
at  present  we  decide  no  more  than  that  the  judgment  on  the  report 
cannot  be  sustained. 

Judgment  reversed ;  and  the  record  remitted  with  a  mandate  to 
proceed. 

Cited  by  the  Court,  10  Watts  285  ;  4  Casey  214 ;  7  Id.  501  ;  10  P.  F.  Smith 
165  ;  ||  while  an  award  made  on  a  submission  in  pursuance  of  \  6,  Act  16th  June 
1836,  is  bad  unless  enforceable  by  execution,  a  different  rule  is  established 
for  submission  under  §§  1  and  5,  of  said  act :  Wilson  v.  Brown,  1  Norris  437. 
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As  to  where  a  submission  will  be  considered  under  $  6,  Summv  v.  Hiestand, 
15  Smith- 300.  || 
Brought  before  the  Court  again,  3  W.  &  S.  37. 
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Henness  against  Meyer. 

1.  An  award  in  favor  of  the  plaintiff  of  a  certain  sum  of  money,  "or  that 
the  defendant  carry  out  and  strictly  fulfil  his  part  of  the  contract,"  is  bad. 

2.  Under  the  8th  section  of  the  Act  of  16th  June  1£36,  a  rule  of  reference 
may  be  entered  before  the  return  day  of  the  writ. 

AN  action  was  brought  in  this  court  to  July  term  1838,  by 
John  Henness,  against  John  H.  Meyer,  and  a  rule  of  reference 
entered,  on  the  5th  of  September  1838,  under  the  8th  section  of 
the  act  of  the  16th  of 'June  1836,  "  relating  to  reference  and  arbi- 
tration." 

The  arbitrators  made  an  award  in  the  following  words : 

"  We  do  award  in  favor  of  the  plaintiff  $2500 ;  or  that  the 
defendant  carry  out  and  strictly  fulfil  his  part  of  the  contract." 

The  defendant  filed  the  following  exceptions  to  this  award  : 

1st.  Because  the  award  is  in  the  alternative,  uncertain  and 
unexplained. 

2d.  Because  the  award  is  that  "  the  defendant  carry  out  and 
strictly  fulfil  his  part  of  the  contract,"  without  stating  what  his 
part  of  the  contract  is,  or  that  the  plaintiff  should  perform  his  part 
of  the  contract. 

3d.  Because  the  cause  was  arbitrated  and  decided  before  the 
return  day  of  December  term  1838. 

Mr.  Phillips,  in  support  of  the  exceptions. 

1.  The  award  is  bad  in  respect  to  uncertainty  and  vagueness, 
and  cannot  be  enforced  by  execution  :    {Stanley  v.   Chappell,   8 
Cowen  235 ;  Brown  v.  Hackerton,  3  Id.  70. 

2.  The  cause  was  arbitrated  before  the  return  day  of  December 
term.     In  Hertzog  v.  Ellis,  I  got  judgment,  by  arbitration,  before 
the  return  day,  under  the  act  of  1810,  and  the  proceeding  was 
sustained  by  the  court:  3  Binn.  209.     Some  inconvenience  was 
supposed  to  arise  from  this,  and  an  act  was  passed  in  1820,  to  pre- 
vent arbitrations  before  the  return  day.     Then  came  the  act  of 
1836,  which  to  be  sure,  does  not  prohibit  the  taking  out  of.  a  rule 


*before  the  return  day,  but  it  does  not  repeal  the  act  of 
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1820.  In  Dundas  v.  Bladen,  4  Rawle  463,  this  court  set 
aside  a  rule  of  reference  and  all  proceedings  under  it,  where  the 
action  was  brought  to  July  term,  and  the  rule  taken  out  on  the  5th 
of  August  following. 
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Mr.  JZastburn,  for  the  plaintiff,  contended  that  the  award  was 
sufficiently  certain,  or  might  be  made  so  by  the  defendant ;  at  all 
events,  the  alternative  words  following  the  finding  of  a  sum  of  money, 
might  be  rejected  by  the  court.  In  Stanley  v.  Chappel,  it  is  said, 
that  an  award  that  the  defendant  pay  money  or  give  security  is 
sufficiently  certain. 

PER  CTJRIAM. — There  is  nothing  in  the  exception  to  the  time  of 
the  reference.  In  consolidating  the  existing  laws  by  the  act  of  1836, 
the  provision  which  prohibited  a  compulsory  reference  before  the 
return  day  of  the  writ,  was  purposely  left  out.  Nor  is  it  at  all 
certain,  that  a  return  day  out  of  term,  would  not  have  satisfied  the 
requirements  of  the  exploded  section.  But  the  award  is  vicious  on 
another  ground.  It  is  a  cardinal  requisite  of  every  award,  and 
peculiarly  essential  to  an  award  of  arbitrators,  who  perform  the 
functions  of  a  jury,  that  it  be  not  only  certain  but  final ;  and  no 
counsel  would  attempt  to  sustain  a  verdict,  that  the  defendant  pay 
a  sum  in  numero,  "or  carry  out  and  strictly  fulfil  his  part  of  the 
contract."  The  alternative  could  not  be  rejected,  because  it  must 
be  taken  for  a  substantive  part  of  the  finding ;  for  who  could  say 
that  a  verdict  would  have  been  rendered  against  the  defendant 
without  it  ?  Yet  it  would  require  a  new  action  and  a  new  finding, 
to  settle  the  terms  of  the  contract ;  so  that  this  award  is  quite  as 
inconclusive  as  was  the  verdict  in  Bagley  v.  Wallace,  16  S.  &  R. 
245,  or  in  Allen  v.  Flock,  2  P.  &  W.  159,  and  for  this  reason  the 
award  is  erroneous. 

Award  set  aside. 

Cited  by  Counsel,  12  Casey  473. 
See  also  7  Wright  110. 

||  Cited  by  the  Court,  as  to  when    a  rule  of  reference  may  be  entered : 
Hickernell  v.  Bank,  12  Smith  147. fl 
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Meecli  and  others  against  Robinson. 

If  a  vessel  be  on  a  lee  shore  in  a  heavy  gale,  and  the  captain  find  it  neces- 
sary for  the  preservation  of  the  lives  of  the  crew  to  run  the  vessel  ashore, 
and  accordingly  they  slip  the  anchor  and  put  the  vessel  before  the  wind  and 
she  strikes  the  shore  and  is  lost,  and  it  appears  that  she  would  have  gone 
ashore  at  all  events,  it  is  not  a  case  of  general  average. 

THIS  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  by  Asa  B.  Meech  and  others  trading  as  A.  B.  Meech  & 
Co.,  and  William  Currie,  against  Edward  W.  Robinson. 

The  plaintiffs  were  the  owners  of  a  brig  called  the  Tallahassee, 
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which  was  chartered  by  the  defendant  for  a  voyage  from  Philadel- 
phia, where  she  was  lying,  to  the  port  of  Tampico.  The  vessel 
was  stranded  on  her  outward  voyage,  and  the  proceeds  of  what  was 
saved,  received  by  the  defendant,  and  this  action  was  brought  to 
recover  the  proportion  of  general  average,  to  which  the  plaintiffs 
alleged  that  they  were  entitled. 

On  the  trial,  before  Sergeant,  J.,  at  a  Court  of  Nisi  Prius,  held 
in  Philadelphia,  on  the  7th  of  December  1838,  the  plaintiff  gave 
in  evidence  the  deposition  of  Edward  Walford,  the  master  of  the 
vessel,  taken  under  a  commission  to  New  York,  the  material  parts 
of  which  was  as  follows  : 

"  The  vessel  cleared  for  Tampico  on  the  14th  of  August  1837  ; 
she  proceeded  safely  on  her  voyage  till  the  5th  September  follow- 
ing, when  she  met  with  rough  and  tempestuous  weather,  in  conse- 
quence of  which  she  sprung  the  spokes  of  her  wheel  and  split  the 
barrel  thereof.  On  the  6th  September  (the  next  day)  obliged  to 
bear  away  to  make  repairs,  and  to  get  water,  having  only  one  cask 
of  water  on  board  for  the  supply  of  ten  men.  On  the  7th  Septem- 
ber, completed  repairs  and  obtained  a  supply  of  water,  and  proceeded 
to  sea ;  nothing  material  happened  till  the  16th  September,  at  5 
hours  30  minutes,  P.  M.,  when  we  came  to  anchor  off  Tampico  bar, 
in  ten  fathoms  of  water.  On  Sunday,  17th  September,  at  7  A.  M., 
a  pilot  came  on  board  and  refused  to  take  the  brig  in,  alleging  that 
there  was  too  heavy  a  sea  on  the  bar.  The  pilot,  however,  ordered 
the  brig  to  be  got  under  way,  and  to  proceed  nearer  the  mouth  of 
the  river ;  the  pilot  then  went  on  shore.  After  the  pilot  departed 
he  (the  witness)  ordered  the  topsail  and  mainsail  to  be  double  reefed, 
and  then  *furled  all  the  sails;  at  noon  that  day  had  stiff  r*o.'i 
breezes  from  the  eastward  and  hazy  weather.  At  7  o'clock  '• 
p.  M.  same  day,  experienced  a  heavy  squall  from  the  north  to  north- 
north-east,  when  it  blew  so  heavy  that  the  brig  could  not  carry 
sail ;  in  fact  no  canvass  could  stand  the  storm  ;  witness  then  ordered 
anchor  paid  out  to  the  better  end  of  both  chains — at  the  same  time 
a  very  heavy  sea  sweeping  the  decks  fore  and  aft.  Witness  then 
sent  a  man  up  to  send  down  the  fore  royal  yard,  but  the  storm  was 
so  violent  that  the  man  was  swept  out  of  the  rigging  into  the  sea, 
and  was  drowned.  At  9  o'clock  P.  M.  the  wind  at  N.  E.,  brig  drift- 
ing very  fast — let  go  the  kedge  anchor,  and  veered  out  hawser. 
At  10  o'clock  A.  M.  parted  the  hawser  and  small  chain,  brig  still 
drifting,  and  the  wind  at  N.  E.  and  being  on  a  lee  shore,  where  we 
could  not  carry  sail,  found  it  necessary  for  the  preservation  of  the 
lives  of  the  crew  (as  the  loss  of  the  vessel  was  now  beyond  doubt, 
being  in  four  fathoms  water  and  the  land  within  a  mile  of  the  brig), 
to  run  the  vessel  ashore,  and  accordingly  we  slipped  the  best  bower 
chain,  put  the  brig  before  the  wind,  and  at  about  ten  minutes  after 
two  o'clock  she  struck.  At  the  time  the  brig  struck,  she  was  under 
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double  reefed  foretopsail  and  mainsail.  As  soon  as  the  brig  struck, 
witness  ordered  more  sail  on  the  vessel  to  drive  her  well  up  on 
shore.  At  daylight  cut  away  our  masts,  and  found  the  brig  a 
quarter  of  a  mile  from  the  shore,  in  four  feet  of  water,  buried  in 
sand  five  feet.  The  boats  were  then  launched,  and  immediately 
swamped  with  two  men,  who  escaped  with  difficulty  by  swimming 
ashore.  Rafts  were  now  made ;  and  after  lashing  the  men  to  the 
rafts  the  crew  reached  the  shore." 

On  his  cross-examination  the  witness  said  :  "  Her  situation  was 
most  desperate :  she  would  have  gone  ashore  at  all  events.  The 
mode  in  which  witness  ran  ashore  saved  the  lives  of  the  crew,  and 
tended  to  save  a  larger  proportion  of  the  cargo.  If  she  had  not 
been  run  ashore,  the  crew  would  have  been  lost,  with  probably  all 
the  cargo  of  the  brig." 

The  jury  found  a  special  verdict  as  follows: 

"  We  find  that  the  plaintiffs  were  the  owners  of  the  brig  Talla- 
hassee, which  was  chartered  by  defendant  to  sail  from  Philadelphia 
to  Tampico,  and  was  lost  an  her  outward  voyage,  in  manner  de- 
scribed in  the  deposition  of  Edward  Walford ;  the  facts  stated  in 
which  the  jury  find  :  The  interests  were  as  follows : 

Vessel        ....  $  6,500.00 

E.  W.  Robinson            (Invoice)     .  13,742.28 

P.  L.  &  E.  Laguerenne        "           .  16,876.63 

G.  Follen  &  Cuesta              "           .  5,770.72 

J.  W.  Odenheimer                "           .  1,200.00 


Being  altogether          .  .         $44,089.63 


*362l  6  vessel  and  cargo  were  condemned  and  sold,  and  the 

-"  proceeds  of  salvage  for  the  benefit  of  whom  it  might  concern, 
amounting  to  $1263.75,  were  received  by  the  defendant.  If  the 
court  are  satisfied  from  the  testimony  that  the  plaintiffs,  as  owners 
of  the  vessel,  are  entitled  to  contribution  and  general  average,  then 
a  verdict  to  be  entered  for  the  plaintiff  for  the  sum  of  ($720.07) 
seven  hundred  and  twenty  dollars  seven  cents  ;  otherwise  a  verdict 
for  the  plaintiffs  for  the  sum  of  one  hundred  and  eighty-six  dollars 
thirty-one  cents  ($186.31). 

Mr.  H.  M.  Phillips  for  the  plaintiffs,  cited  Sims  v.  Gurney,  4 
Binn.  513-,  Gray  v.  Wain,  2  S.  &  R.  29 ;  Gaze  v.  Reilly,  3  Wash. 
C.  C.  Rep.  298. 

Mr.  McCall  for  the  defendant,  cited  Walker  v.  United  States 
Insurance  Co.,  11  S.  &  R.  60 ;  2  Phillips's  Ins.  238 ;  Stevens  on 
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Average,  &c.,  143  ;  1  Emerigon  614 ;  Roux  v.  Salvador,  3  Bing. 
N.  C.  266 ;  s.  c.  32  E.  C.  L.  R.  110. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  case  before  us  does  not  seem  to  come 
within  the  principle  of  any  of  the  cases  cited  by  the  counsel 
for  the  plaintiffs.  Sims  v.  Gurney,  4  Binn.  513,  has  been  re- 
lied on.  It  would  be  sufficient,  however,  to  say  that  that  case  was 
not  one  where  the  ship  was  wrecked,  or  any  apprehension  enter- 
tained that  she  was  in  danger  of  being  so,  but  a  case  merely  where 
she,  as  it  was  firmly  believed,  about  to  be  unavoidably  driven  on 
shore,  without  the  least  risk  of  being  wrecked  by  it,  was,  for  the 
purpose  of  conducting  her  to  a  place  where  the  crew  and  cargo 
alone,  not  the  vessel,  might  be  saved  with  greater  certainty,  volun- 
tarily stripped  of  her  masts,  together  with  the  sails  and  rigging 
appertaining  thereto.  It  may  also  be  observed,  that  the  correctness 
of  the  decision  in  this  case  has  been  questioned  ;  and  the  authority 
of  it,  though  no  ways  applicable  to  the  present  case,  shaken  at  least 
if  not  overruled  by  Walker  v.  United  States  Ins.  Co.,  11  S.  &  R. 
60.  The  sacrifice  of  the  masts,  sails  and  rigging  of  the  vessel,  be- 
ing voluntary,  and  determined  on  with  a  view  to  save  the  cargo,  as 
well  as  the  lives  of  the  crew,  may  perhaps  have  been  the  subject  of 
general  contribution,  but  beyond  this,  the  principle  of  the  case  may 
well  be  doubted.  Gray  v.  Wain,  2  S.  &  R.  229,  has  also  been  cited 
by  the  counsel  for  the  plaintiff.  The  only  matter,  however,  settled 
in  it  was,  that  a  voluntary  stranding  of  a  ship  for  the  purpose  of 
preserving  the  ship  and  cargo,  the  greater  part  of  the  cargo  being 
thereby  saved,  but  the  vessel  wholly  lost,  entitled  the  owners  there- 
of to  general  average  for  this  loss.  The  case  of  Gaze  v.  Reilly,  3 
Wash.  G.  C.  R.  298 ;  which  is  to  the  same  effect,  and  was  decided 
*before  Gray  v.  Wain,  was  also  adduced  in  support  of  the  r*ofjq 
plaintiffs'  claim.  But  the  stranding  of  the  vessel  in  each  of  "-  *" 
these  two  last  cases,  being  considered  as  clearly  voluntary,  presents 
at  once  an  obvious  difference  between  them  and  the  present.  In  the 
former,  for  aught  that  appears,  the  vessel  might  have  been  kept  out 
at  sea  and  have  weathered  the  storm,  so  that  the  act  of  running 
them  ashore,  was  purely  one  of  free  agency  on  the  part  of  the  masters, 
the  agents  of  the  owners  thereof,  and  done  for  the  common  benefit 
of  all  concerned ;  thus  bringing  these  cases  within  the  reason  of  the 
rule,  which  lies  at  the  foundation  of  every  case  of  general  average. 
The  principle  of  general  contribution,  in  this  respect,  is  derived 
from  the  ancient  law  of  Rhodes,  relative  to  jettison,  which  it  is 
said,  was  formed  and  promulgated  nine  hundred  years  before  the 
Christian  era,  and  afterwards  adopted  by  Justinian  into  his  Digest, 
with  an  express  recognition  of  its  true  origin :  "  Lege  Rhodia 
cavetur,  ut,  si  levanda  nauis  gratia  jactus  mercium  factus  sit, 
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omnium  contributione  sarciatur,  quod  pro  omnibus  datum  est." 
Big.  lib.  14,  tit.  2,  1.  Besides,  where  the  property  of  one  of  the 
parties  concerned  in  the  adventure,  is  deliberately  sacrificed  for  the 
benefit  of  the  others,  so  that  thereby  his  loss  is  made  directly  to 
promote  their  gain,  he  becomes  entitled  to  claim  restitution,  accord- 
ing to  the  equitable  maxim  of  the  civil  law,  Nemo  debet  locupletari 
aliena  jactura.  And  doubtless  it  is  a  general  rule,  constituting  a 
part  of  the  law  of  every  commercial  country,  which  has  been 
acknowledged  and  acted  upon  from  time  immemorial,  that  if  a  part 
of  the  ship  or  cargo  is  voluntarily  sacrificed  to  save  the  remainder 
from  some  impending  danger,  the  owners  of  what  is  saved  must 
contribute  for  the  loss.  1  Phillips  on  Ins.  334.  To  this  rule, 
however,  there  are  some  exceptions,  as  where  goods,  for  instance  on 
deck  are  thrown  over,  it  is  held  in  general,  that  no  contribution  can 
be  claimed.  Id.  332.  But  it  is  clear  that  the  case  in  hand  does  not 
fall  within  either  the  terms  or  the  reason  of  the  rule.  The  running 
of  the  vessel  ashore  here,  can  with  no  propriety  be  said  to  have  been 
voluntary.  Nor  can  it  indeed,  be  well  said,  that  the  loss  of  the 
vessel  was  occasioned  thereby.  For  according  to  the  evidence  of 
the  master,  which  is  all  that  we  have,  and  all  that  the  plaintiffs' 
rely  on  to  establish  their  claim,  the  vessel  being  on  a  lee-shore, 
where  she  could  not  carry  sail,  they  found  it  necessary  for  the  pres- 
ervation of  the  lives  of  the  crew,  as  the  loss  of  the  vessel  was  then 
certain  beyond  a  doubt,  being  in  four  fathoms  water,  and  the  land 
within  a  mile  of  her,  to  run  her  ashore ;  and  accordingly  they 
slipped  the  best  bower  chain,  put  the  vessel  before  the  wind,  and  in 
a  short  time  struck  the  land.  In  his  cross  examination  he  further 
states,  that  her  situation  was  most  desperate ;  that  she  would  have 
gone  to  the  shore  at  all  events  ;  but  the  mode  in  which  the  witness 
ran  her  on  shore  saved  the  lives  of  the  crew,  and  tended  to  save  a 
greater  portion  of  the  cargo.  From  this  it  is  perfectly  manifest, 
*ofl4-i  that  the  loss  of  the  vessel  had  become  *inevitable,  as  the 
J  consequence  of  the  peril  then  present ;  and  in  such  case  says 
Mr.  Phillips,  in  his  treatise  on  insurance,  1  vol.  339,  when  the 
acts  of  the  crew  are  intended  to  alleviate,  instead  of  avoiding  such 
consequence,  it  seems  hardly  to  be  voluntarily  incurring  a  loss.  But 
Mr.  Benecke  in  his  work  on  insurance,  cap.  5,  p.  219,  in  which, 
says  Chief  Justice  Abbott,  in  his  publication  on  Snipping  343,  there 
is  much  learning  combined  with  practical  experience,  meets  the 
present  case  in  so  many  words,  and  declares,  that  "  if  the  situation 
of  the  vessel  were  such  as  to  admit  of  no  alternative,  so  that  with- 
out running  her  ashore,  she  would  have  been  unavoidably  lost,  and 
that  measures  were  resorted  to  for  the  purpose  of  saving  the  lives 
or  liberty  of  the  crew,  no  contribution  can  take  place,  because  noth- 
ing in  fact  was  sacrificed."  So  here  the  plaintiffs  sacrificed  nothing ; 
their  vessel  was  doomed  to  inevitable  destruction,  by  the  peril  of  the 
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sea  which  surrounded  her.  It  was,  in  reality,  the  case  of  a  wreck, 
where  as  Emerigon,  torn.  1,  p.  612,  says,  the  owner  of  the  ship 
wrecked,  and  the  owner  of  the  merchandise  lost  in  the  shipwreck, 
have  no  right  of  contribution  from  those  who  have  the  good  fortune 
to  save  their  effects ;  because  the  losses  that  the  one  or  the  other 
has  sustained,  has  not  procured  the  common  safety.  The  rule  of 
the  civil  law  is  the  same.  Amissa  navis  damnum,  callationis  con- 
sortio  non  sjrtitur  per  eos  qui  merces  suas  naufragio  liber av erunt ; 
nam  hujus  equitatem  tune  admitti  placuit,  cum  jactus  remedio, 
cceteris  in  communi  periculo,  saloa  navi,  consultum  est.  Lib.  5, 
de  Leg.  Rhod.  It  is  the  same  as  the  case  of  fire.  He  who  saves 
his  own,  saves  for  himself  alone.  Cum  depressa  navis  aut  dejecta 
est,  quod  quisque  ex  ea  suum  servassat,  sibi  servare  respondit,  tan- 
quam  exincendio.  L.  7,  ff.  cod.  So  Cleirac  (p.  51,  note  9),  says, 
"  after  shipwreck,  there  is  no  contribution  between  the  merchandise 
recovered  and  fished  up,  and  those  lost;  but  save  who  can."  So 
Casaregis  says  (Disc.  121.  note  17),  "  he  who  saves,  saves  ;  he  who 
loses,  loses."  See  Mr.  Justice  Story,  note  1,  to  Abbott  on  Ship- 
ping 349,  The  loss  of  the  ship  in  question,  appearing  then  to  be 
inevitable,  must  therefore  be  borne  by  the  plaintiffs,  who  were  own- 
ers of  her.  This  says  Mr.  Stevens,  the  Digest  and  all  authors  are 
agreed  on  ;  for  you  cannot  in  equity  convert  a  loss,  which  is  inevit- 
able, into  a  claim,  for  the  preservation  of  property.  Stevens  & 
Benecke,  by  Phillips,  on  Average  84. 

The  judgment,  therefore,  according  to  the  agreement  of  the 
parties,  must  be  for  the  less  sum  in  favor  of  the  plaintiffs,  that  is, 
one  hundred  and  eighty-six  dollars  and  thirty-one  cents. 

Judgment  accordingly. 
Cited  by  Counsel,  1  Casey  369. 
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Wollk  against  Brown. 


IN    ERROR. 


1.  In  assumpsit  for  goods  sold,  where  the  defence  was  that  certain  persons 
not  joined  with  the  plaintiff  were  partners  with  him,  evidence  of  transactions 
with  the  plaintiff,  with  and  on  behalf  of  the  alleged  partners,  and  of  their 
acts  in  relations  to  their  business,  was  held  to  be  admissible. 

2.  But  declaration  of  one  of  the  alleged  partners  to  the  fact  of  partnership, 
are  not  admissible,  without  distinct  and  substantive  evidence,  aliunde  of  the 
fact.1 

1  ||  The  judgment  of  the  Common  Pleas  was  reversed  because  the  declara- 
tions of  one  of  the  alleged  partners  were  received  as  corroborative  evidence  of 
the  partnership.  There  is  no  such  thing  in  law  as  evidence  competent  to 
corroborate,  but  not  competent  in  itself  toward  proving  a  fact.|| 
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3.  The  list  of  the  storekeepers  returned  to  the  clerk  of  the  Quarter  Ses- 
sions, is  not  admissible  evidence  in  respect  to  the  ownership  of  goods  in  a 
question  of  partnership. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 

Edwin  P.  Wolle"  brought  an  action  of  assumpsit  in  that  court, 
against  Peter  Brown,  for  goods  sold  and  delivered,  &c.  The  defend- 
ant pleaded  non-assumpsit,  &c.,  and  the  cause  came  on  for  trial 
before  Banks,  President,  on  the  28th  of  August  1838. 

The  plaintiff  produced  his  books  of  original  entries,  showing  the 
purchase  by  the  defendant,  and  closed. 

The  defendant  alleged,  that  the  goods  sold  did  not  belong  to  the 
plaintiff  alone,  but  were  the  property  of  William  Wolle",  Peter 
Kern  and  the  plaintiff.  Several  witnesses  were  examined  in  rela- 
tion to  this  point. 

The  deposition  of  Jacob  Hoppock,  taken  in  New  York,  was 
offered  by  the  defendant,  objected  to  on  the  part  of  the  plaintiff, 
but  admitted  by  the  court  and  read.  This  witness  testified  to  cer- 
tain transactions  of  the  plaintiff,  with  the  firm  of  Hoppock  & 
Apgari,  consisting  among  others,  of  the  purchase  of  goods  by  the 
plaintiff,  which  he  ordered  to  be  charged  to  the  firm  of  Wolle  & 
Kern,  and  to  be  marked  with  his  name  and  forwarded  to  him. 

The  defendant  also  offered  in  evidence,  several  letters  to  Hop- 
pock &  Apgan,  relating  to  the  purchase  and  forwarding  of  goods, 
signed  sometimes  Edwin  P.  Welle",  and  sometimes  Wolle"  &  Kern, 
*3fiP  1  ky  -E-  P-  *Wolle'.  These  letters  were  objected  to,  but  admit- 
'  ted.  George  W.  Housel,  testified  (subject  to  the  same 
exception),  that  goods  came  to  his  store,  and  were  taken  away  by 
Wolle  &  Kern's  teams,  by  E.  P.  Wolle's  order,  who  said  that  the 
goods  were  for  him,  &c.  The  defendant  then  offered  to  prove 
declarations  of  Wm.  H.  WollS,  in  respect  to  the  ownership  of  the 
goods,  made  in  the  store,  but  in  the  plaintiff's  absence;  which 
declarations  were  objected  to  by  the  plaintiff,  but  admitted  by  the 
court.  After  some  other  testimony  had  been  given,  Samuel  Seig- 
fried  testified,  that  he  sent  an  order  to  the  plaintiff's  store  for 
goods.  The  defendant's  counsel  then  called  on  the  plaintiff  for  the 
order,  who  being  affirmed,  said,  "  I  never  saw  such  an  order  as  the 
one  called  for,  nor  have  I  it  in  my  possession."  The  court  then 
allowed  evidence  to  be  given,  that  the  order  was  directed  to  Wolle 
&  Kern,  and  that  the  goods  were  furnished. 

The  plaintiff  after  other  testimony  had  been  given,  offered  in 
evidence  a  receipt  for  rent,  paid  by  him  to  the  landlord  of  the  store, 
which  was  rejected  by  the  court.  He  also  offered  the  list  of  store- 
keepers, in  the  county  of  Northampton,  returned  on  oath  to  the 
clerk  of  the  Court  of  Quarter  Sessions  of  that  county,  which  was 
also  rejected  by  the  court  and  exceptions  taken. 
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The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  took 
a  writ  of  error,  and  filed  the  following  specifications  : — 

1.  The  court  erred  in  admitting  the  depositions  of  Jacob  Hop- 
pock  and  testimony  of  George  W.  Housel. 

2.  The  court  erred  in  admitting  the  letters  directed  to  Hoppock 
£  Apgar. 

3.  The  court  erred  in  admitting  in  evidence  the  declarations  of 
William  H.  Wolle",  made  in  plaintiff's  absence. 

4.  The  court  erred  in  admitting  S.  Seigfried  to  prove  that  he 
directed  the  order  (not  produced)  to  Wolld  &  Kern. 

5.  The  court  erred  in  rejecting  the  receipt  of  Thomas  Gold  for 
the  rent  of  the  store. 

6.  The  court  erred  in  not  permitting  the  plaintiff  to  give  in  evi- 
dence the  list  of  storekeepers  in  Northampton  county. 

Mr.  Maxwell  and  Mr.  Porter,  for  the  plaintiff  in  error,  cited  1 
Stavkie's  Evid.  52  ;  Rogers  v.  Hall,  4  Watts  359 ;  McKee  v.  Gil- 
christ,  3  Id.  230  ;  Chambers  v.  Davis,  3  Whart.  40 ;  Whitehill  v. 
Johnson,  11  S.  &  R.  329;  McMullen  v.  Wenner,  16  Id.  18; 
Reichart  v.  Castator,  5  Binn.  109  ;  Bartlett  v.  Delprat,  4  Mass. 
702  ;  Collier  on  Partnership  453  ;  Whitney  v.  Ferris,  10  Johns. 
66  ;  Martin  v.  Klaproth,  16  S.  &  R.  120  ;  Osgood  v.  Manhattan 
Co.,  3  Cowen  623;  Robbins  *v.  Willard,  6  Pick.  464;  r*og-7 
McPherson  v.  Rathbone,  7  Wend.  216 ;  Corps  v.  Robinson,  *- 
2  Wash.  C.  C.  Rep.  388 ;  Tuttle  v.  Cooper,  5  Pick.  414. 

Mr.  Reeder  and  Mr.  A.  E.  Brown,  for  the  defendant  in  error, 
cited  3  Starkie  1074 ;  Roscoe  on  Evid.  31,  106,  374 ;  1  Starkie 
43,  46  ;  Carey  on  Partnership  139  ;  Wood  v.  Connell,  2  Whart. 
542  ;  Johnston  v.  Warden,  3  Watts  101 ;  Holmes  v.  Keitlinger.  4 
Yeates  532 ;  Reitenback  v.  Reitenback,  1  Rawle  362. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — There  were  two  things  to  which  the  defendant's 
evidence  was  to  be  directed — the  existence  of  the  partnership,  and 
the  supposed  participation  in  the  business  of  it,  by  those  who  were 
alleged  to  have  been  partners.  For  the  latter  of  these,  the  course 
of  the  business  and  their  acts  in  relation  to  it,  were  entirely  proper ; 
and  this  so  far  disposes  of  the  case,  that  only  two  of  its  points 
remain  to  be  noticed. 

The  declarations  of  one  of  the  alleged  partners  were  received  as 
corroborative  evidence  of  the  partnership  ;  and  the  first  thing  that 
strikes  us  in  regard  to  it,  is  an  idea  that  it  was  received  as  evidence 
of  a  fact,  which  it  was  necessary  to  establish,  in  the  first  instance, 
in  order  to  make  way  for  it ;  for  which,  according  to  Griffith  v. 
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Reford,  1  Rawle  197,  and  Quinn  v.  Crowell,  decided  at  this  term,1 
it  was  incompetent.  If  the  existence  of  the  partnership  be  the 
authority  for  its  introduction,  the  fact  must  first  be  proved  by 
independent  evidence.  If  it  be  not  so  proved,  it  stands  as  if  no 
evidence  were  given  of  it ;  for  evidence  short  of  proof,  leaves  the 
matter  where  it  found  it ;  and  if  the  fact  be  already  established,  the 
evidence  of  it  needs  no  corroboration.  I  am  unable  to  conceive 
how  a  thing  can  be  evidence  to  corroborate  which  is  not  evidence 
of  itself.  If  it  conduce,  in  any  degree,  to  proof  of  the  fact,  I  see 
no  reason  why  it  should  not  be  permitted  to  do  so  single-handed  ; 
for  the  competency  of  evidence  depends  not  on  the  intensity  of  its 
force  ;  and  if  it  do  not  so  conduce,  I  know  not  how  it  can  corrob- 
orate any  precedent  evidence  of  it.  Nor  does  any  analogy  from 
other  parts  of  the  law,  bear  the  opposite  supposition  out.  In  cases 
of  conspiracy,  the  confessions  of  a  confederate  are  received,  not  to 
corroborate  the  evidence  of  a  confederacy — for  that  must  be  first 
established — but  to  charge  the  accused  with  the  acts  of  his  fellows. 
Rex  v.  Stone,  6  T.  R.  527.  Where,  indeed,  it  would  otherwise  be 
difficult  to  implicate  him,  it  has  been  permitted,  first,  to  show  the 
existence  of  the  conspiracy,  by  the  acts  and  declarations  ol  the 
confederates,  and  afterwards  his  connexion  with  it;  but  it  haa  been 
truly  remarked,  that  this  apparent  deviation  from  the  rule,  is  no 
*qco-i  more  than  an  inversion  of  the  usual  *order  for  tiie  sake  of 
J  convenience,  and  that  such  evidence  is  material  in  die  result 
no  further  than  the  assent  of  the  accused  to  the  conspiracy  can  be 
shown.  2  Starkie's  Evid.  235.  There  is  in  truth  no  sach  thing 
in  the  law,  as  evidence  which  is  competent  to  corroboiace,  but  com- 
petent to  nothing  else ;  and  we  should  search  in  vain  for  a  head 
under  which  to  place  it.  The  rule  which  charges  conspirators  by 
the  confessions  of  each  other,  is  essentially  the  rule  which  charges 
partners  by  the  admission  of  each  other,  and  depends  for  its  effect 
on  the  same  circumstances  of  previous  relation,  its  principle  is, 
that  the  confession  of  a  man  is  evidence  against  himself,  and  those 
who  have  made  common  cause  with  him ;  consistently  with  which, 
in  was  held  in  Taylor  v.  Henderson,  17  S.  &  K.  463,  that  the 
existence  of  a  partnership,  may  be  proved  by  the  separate  admis- 
sions of  all  who  are  sued ;  and  in  Martin  v.  Kaffroth,  16  S.  &  R. 
125,  that  it  cannot  be  proved  by  the  admission  of  a  third  person. 
So  far  was  it  carried  in  McCoy  v.  Lightner,  2  Wacts  349,  that  the 
allowance  of  particular  items  by  a  partner  sued  but  not  servea,  was 
deemed  competent,  only  because  the  partnership  nad  been  separ- 
ately proved.  Here  the  declarations  were  by  a  partner  who  was 
not  even  sued  ;  and  without  evidence  satisfactory  by  itself,  to  con- 
nect the  plaintiff  with  the  partnership,  they  must  oe  taken  for  the 

1  Ante,  page  334. 
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gratuitous  assertions  of  a  third  person.  The  only  apparent  excep- 
tion to  the  rule,  is  found  in  Chambers  v.  Davis,  3  VVhart.  40  ;  but 
in  that  case  separate  evidence  of  the  partnership  had  been  given, 
and  the  note  was  admissible  on  the  foot  of  it  at  least,  to  charge  the 
firm  with  the  payment  for  which  it  was  offered. 

The  rejection  of  the  list  of  storekeepers  returned  to  the  clerk  of 
the  sessions,  and  offered  as  evidence  in  relation  to  the  partnership, 
is  sustained  by  Wood  v.  Turner,  7  Watts  486,  where  such  evidence 
is  shown  to  be  inadmissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  9  Watts  23  ;  4  Barr  408  ;  1  Wright  460  ;  4  P.  F.  Smith 
206;  8  Id.  468;  ||  12  Id.  174.|| 

Cited  by  the  Court,  8  W.  &  S.  260. 

See  also  1  W.  &  S.  337  ;  2  Id.  415  ;  1  Harris  650  ;  8  Casey  312 ;  5  Wright 
38  ;  13  Id.  72 ;  ||  as  to  the  competency  to  establish  the  partnership  and  the 
order  of  evidence  of  admissions  by  partners,  see  Edwards  ».  Tracy,  12  Smith 
374.11 
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Slaymaker  against  Irwin  and  another. 

IN    ERROR. 

The  plaintiffs,  in  a  letter  to  the  defendants,  who  were  manufacturers  of 
iron,  said;  "  We  will  take  100  tons  of  Washington  pig  metal,  the  same  quality 
as  that  received  last  year  from  you,  at  $30  per  ton,  delivered  at  W.,  as  early 
in  the  spring  as  the  navigation  of  the  river  will  admit  of,  and  the  further 
quantity  of  100  tons  at  anytime  between  the  1st  of  July  and  the  1st  of 
October,"  &c.  The  defendants  replied,  "  We  will  have  no  metal  to  deliver 
after  the  spring  freshet,  or  in  case  of  no  freshet  in  the  river,  in  the  canal 
immediately  after.  Therefore  it  will  be  necessary  for  you  to  say  what  quan- 
tity you  will  take  on  spring  delivery,  as  it  will  be  out  of  our  power  to  accom- 
modate you  at  the  time  specified  in  your  last  note.  Our  terms  are  $30  per 
ton,  &c.  *  *  *  An  immediate  answer  is  requested,  as  we  are  receiving  orders 
daily  and  are  unable  to  decide  as  to  the  quantity  we  may  have  to  sell."  The 
plaintiffs,  in  answer  said,  "  We  will  take  three  ark  loads  if  delivered  in  that 
way,  which  we  would  greatly  prefer,  or  150  tons  if  delivered  by  the  canal. 
The  terms  proposed  we  will  comply  with:"  Held,  that  these  letters  did  not 
constitute  a  contract  on  the  part  of  the  defendants  to  furnish  the  iron  asked 
for  in  the  plaintiffs'  last  letter ;  the  defendants  not  naving  replied  to  the 
plaintiffs'  last  letter. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Chester  County, 
to  remove  the  record  of  an  action  on  the  case,  brought  by  H.  Y. 
Slaymaker  and  S.  R.  Slaymaker,  partners  under  the  firm  of  H.  Y. 
Slaymaker  &  Co.,  against  Samuel  Irwin  and  William  W.  Houston, 
trading  under  the  firm  of  Irwin  &  Houston. 

The  action  was  brought  to  recover  damages,  for  not  delivering  to 
the  plaintiffs,  a  certain  quantity  of  iron,  which,  it  was  alleged,  the 
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defendants  had  contracted  to  deliver  to  the  plaintiffs.  On  the 
trial,  before  Darlington,  President,  on  the  19th  of  May  1838, 
the  plaintiffs,  to  prove  the  alleged  contract,  gave  in  evidence  the 
correspondence  upon  which  they  relied  in  support  of  their  case. 
The  first  in  order  of  time,  was  from  the  defendants  to  the  plaintiffs, 
as  follows : 

"  Bellefonte,  Jan.  23d  1836. 

"  Gentlemen  :  Sometime  since  I  received  your  letter  of  explana- 
tion, which  was  altogether  satisfactory,  and  now  have  yours  of  the 
20th  inst.  before  me ;  in  answer  to  which  I  can  only  remark,  that 
less  than  thirty  dollars  per  ton,  we  decline  selling  for,  either  deliv- 
erable at  Columbia  in  canal,  or  at  Wrightsville,  in  arks.  All  the 
metal  now  at  Columbia  is  sold,  and  more,  for  spring  delivery.  As 
you  don't  say  anything  as  to  the  time  of  delivery,  I  presume  you 
*370T  *mean  on  the  opening  of  the  navigation,  which  is  the 
J  shortest  date  we  could  contract  for. 

Respectfully,  yours, 

IRWIN  &  HUSTON." 
From  the  plaintiffs  to  the  defendants. 

"Margaretta,  Jan.  29,  1836." 
"  Gentlemen : 

Your  favor  of  the  23d  inst.  was  received  last  evening.  We  will 
take  one  hundred  tons  of  Washington  pig  metal ;  "the  same  quality 
as  that  received  last  year  from  you  at  thirty  dollars  per  ton,  de- 
livered at  Wrightsville  as  early  in  the  spring  as  the  navigation  of 
the  river  will  admit  of;  and  the  further  quantity  of  one  hundred 
tons,  at  any  time  between  the  first  of  July  and  the  first  of  October. 
If  the  river  is  not  in  order  at  any  time  during  those  three  months, 
to  deliver  them  at  Wrightsville,  then  immediately  after  the  first 
of  October  they  may  be  delivered  at  Columbia,  for  which  we  will 
give  the  same  price,  all  to  be  at  six  months'  credit,  from  the  time 
of  delivery. 

We  will  take  the  arks  for  what  they  are  selling  for  at  Wrights- 
ville or  Columbia ;  at  the  time  of  delivery,  you  to  be  at  the  expense 
of  unloading,  and  we  at  the  expense  of  weighing. 

We  are  very  respectfully  yours,  &c., 

H.  Y.  SLAYMAKER  &  Co." 
"  Messrs.  Irwin  &  Houston  : 

Please,  in  future,  to  direct  to  Margaretta  Furnace,  York  county, 
Pennsylvania." 

From  the  defendants  to  the  plaintiffs. 

"Bellefonte,  Feb.  15,  1836. 
"  H.  Y.  Slaymaker  &  Co. 

"  Gentlemen : 
In  answer  to  your  last  letter  I  would  inform  you,  that  our  lease 
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expires  on  the  first  of  April,  next  ensuing,  and  that  we  will  have 
no  metal  to  deliver  after  the  spring  freshet,  or  in  case  of  no  freshet 
in  the  river,  in  the  canal  immediately  after.  Therefore  it  will  be 
necessary  for  you  to  say  what  quantity  you  will  take  on  spring 
delivery,  as  it  will  be  out  of  our  power  to  accommodate  you  at  the 
time  specified  in  your  last  note.  Our  terms  are  thirty  dollars  per 
ton,  if  delivered  in  arks  at  Wrightsville,  you  paying  the  unloading 
and  weighing,  and  the  customary  price  for  arks.  If  delivered  in 
the  canal,  thirty  dollars  a  ton  at  Columbia :  we  paying  the  unload- 
ing and  you  the  weighing.  In  both  cases  a  credit  of  six  months  is 
given  from  delivery.  An  immediate  answer  is  requested,  as  we  are 
receiving  orders  daily,  and  are  unable  to  decide  as  to  the  quantity 
we  may  have  to  sell. 

Respectfully, 

IRWIN  &  HOUSTON. 
H.  Y.  Slaymaker  &  Co." 

*From  the  plaintiffs  to  the  defendants. 

"  Margaretta,  Feb.  22d  1836. 
"  Messrs.  Irwin  &  Houston, 

Gentlemen  :  Your  favor  of  the  15th  inst.  was  duly  received ; 
from  which  we  learn  that  you  will  not  have  any  metal  for  sale 
after  the  spring  delivery,  and  in  which  you  inquire  what  quantity 
we  will  take  at  that  time ;  in  reply  to  which,  we  say  we  will  take 
three  ark  loads  if  delivered  in  thaf  way,  which  we  would  greatly 
prefer,  or  one  hundred  and  fifty  tons  if  delivered  by  the  canal. 
The  terms  proposed  we  will  comply  with. 

Very  respectfully,  yours, 

H.  Y.  SLAYMAKER  &  Co." 

From  the  plaintiffs  to  Samuel  Irwin,  one  of  the  defendants. 

"Margaretta,  May  5th  1836. 
"  Samuel  Irwin,  Esq., 

Dear  Sir :  Last  winter  we  contracted  with  the  firm  of  Irwin  & 
Houston  for  150  tons  of  pig  iron,  or  three  ark  loads  if  delivered  by 
the  river,  which  was  to  be  delivered  this  spring,  and  having  under- 
stood that  Mr.  Houston  has  said  that  he  had  no  pig  iron  coming  on 
for  us,  we  think  it  our  duty  to  apprize  you  that  the  contract  has 
not  been  complied  with  ;  and  in  case  of  a  failure  upon  your  part  to 
do  so,  the  disappointment  will  be  very  great  and  the  loss  heavy. 
We  hope  some  arrangement  may  be  made  by  which  we  may  be 
spared  the  pain  of  seeking  redress. 

We  are  yours,  &c., 

H.  Y.  SLAYMAKER  &  Co." 
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From  the  plaintiffs  to  the  defendants. 

"  Margaretta,  May  5th  1836. 
"  Gentlemen : 

We  were  much  surprised  to  learn  that  it  is  not  your  intention  to 
comply  with  your  contract  to  deliver  us  three  ark  loads  or  150  tons 
of  pig  metal  this  spring.  And  now,  after  waiting  some  time  and 
receiving  no  metal  from  you,  and  also  having  understood  that  your 
Mr.  Houston,  on  his  way  down  the  river,  had  said  we  would  not 
get  any,  we  are  obliged  to  credit  the  report,  and  now  write  to 
inquire  into  the  cause  of  this,  to  us,  very  extraordinary  conduct. 
Hoping  to  hear  soon  from  you,  we  are,  very  respectfully  yours, 

H.  Y.  SLAYMAKER  &  Co." 

From  the  defendants  to  the  plaintiffs. 

"  Centre  Furnace,  May  18th  1836. 
"  H.  Y.  Slaymaker  &  Co., 

Gentlemen :  On  my  arrival  at  home  the  other  day  I  found  a 
*3721  *^et^er  fr°m  your  firm  expressing  much  surprise  that  I  had 
-•  not  delivered  you  a  quantity  of  pig  metal  this  spring.  Now, 
sir,  I  am  not  only  surprised,  but  really  disappointed,  that  you  could 
make  the  assertion  you  have,  without  having  a  definite  contract 
with  me.  You  write  to  me  to  know  whether  and  at  what  price  1 
will  sell  metal.  I  answer  you.  You  state  that  you  take  so  much 
at  certain  times.  I  reply,  that  we  can't  deliver  metal  according 
to  your  reqnest  and  proposition*,  and  there  the  matter  ends.  How 
can  you  suppose  that  I  would  deliver  metal  to  you  without  a  specific 
contract,  I  am  at  a  loss  to  imagine,  after  the  treatment  of  last  season  ; 
when  I  had,  so  far  as  a  verbal  contract  is  binding,  every  reason  to 
expect  you  to  fulfil,  yet  you  declined  and  left  me  to  my  alternative. 
It  might  then  have  been  very  pleasant  to  supply  yourself  with 
metal  below  what  you  had  agreed  to  pay  me !  I  presume,  if  it 
were  otherwise,  you  would  have  completed  your  engagements.  It 
might  now  be  pleasant  for  you  to  have  it  to  say,  that  you  have 
delivered  but  100  tons  ;  our  proposition  was  for  300  tons  at  stated 
times,  and  until  delivered  we  decline  closing  for  a  part.  I  do  not 
say  such  would  have  been  the  case,  but  such  might  have  been.  1 
had  no  right  to  make  any  allowance  for  your  conduct,  but  rather 
to  expect  the  strictest  compliance  with  your  propositions  to  be  ful- 
filled by  us.  If  you  have  been  disappointed,  I  am  sorry  for  it; 
but  you  can  charge  no  blame  on  us,  but  rather  on  yourself,  pre- 
suming that  it  was  better  to  keep  the  proposition  open  to  accept  or 
refuse  at  your  pleasure,  as  the  case  might  be. 

Very  respectfully, 

IRWIN  &  HOUSTON." 
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Evidence  was  also  given  on  both  sides,  respecting  the  price  or 
value  of  marketable  iron  and  other  circumstances,  not  material  to 
this  report. 

On  the  conclusion  of  the  evidence,  the  plaintiffs'  counsel  requested 
the  court  to  charge  and  instruct  the  jury  upon  the  following  points, 
viz. : 

1.  Where  the  negotiation  for  the  sale  and  delivery  of  an  article 
of  commerce  is  conducted  by  letter,  the  contract  is  completed  when 
the  answer  containing  the  acceptance  of  a  distinct  proposition  is 
dispatched  by  mail — provided  it  be  done  with  due  diligence,  after 
the  receipt  of  the  letter  containing  the  proposal  and  before  the  offer 
is  withdrawn. 

2.  The  letter  of  H.  Y.  Slaymaker  &  Co.,  of  the  twenty-second 
day   of  February    1836,  is  an  acceptance  of   a   distinct   propo- 
sition, and  if  dispatched  with  due  diligence,  completed  the  con- 
tract. 

3.  It  was  not  necessary  in  order  to  consummate  the  agreement, 
*that  the  said  letter  of  the  22d  of  February  1836,  should  r*o~o 
have  been  answered. 

4.  The    ordinary  measure   of  damages   is   the  difference   be- 

t  ^ 

tween  the  contract  price  of  the  article,  and  the  price  at  the  time 
it  ought  to  have  been  delivered ;  but  this  rule  is  subject  to  excep- 
tions. 

5.  If  the  jury  believe  that  the  plaintiffs  were  not  able  to  procure 
the  amount  of  iron  contracted  for,  or  any  considerable  proportion 
of  it,  for  the  use  of  their  works  immediately  after  the  iron  should 
have  been  delivered  according  to  the  terms  of  the  contract,  and  that 
they  were  obliged  to  purchase  iron  to  supply  the  deficiency  occa- 
sioned by  the  breach  of  the  contract,  at  a  high  price,  and  to  adapt 
foundry  metal  to  forge  purposes  at  a  considerable  expense,  this  forms 
an  exception  to  the  ordinary  rule ;  and  the  plaintiffs  are  entitled  to 
such  damages  as  will  compensate  them  for  the  loss  they  have  neces- 
sarily sustained. 

And  the  defendants'  counsel  requested  the  court  to  charge  and 
instruct  the  jury  in  the  following  points  : 

1.  There   is   no   evidence   in   the   case   that   the  defendant  or 
his  partner  offered  to  sell  the  plaintiffs  any  specific  quantity  of 
iron. 

2.  Until    the  quantity  to  be  sold   was  mutually  agreed   upon 
between  the  parties,  as  well  as  the  terms,  there  was  no  contract. 

3.  The  plaintiffs'  letter  of  the  22d  of  February  1836,  was  a 
new  and  different  offer  from  any  they  had  before  made  ;  and  even 
if  it  had  been  received  by  the  defendants,  did  not  bind  them  to 
accept  it. 

4.  Any  neglect  or  mistake  of  the  plaintiffs  in  forwarding  or  di- 
recting the  letter  of  the  22d  of  February  1836,  whereby  it  failed 

4  WHAKTON — 24 
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to  reach  the  defendants,  makes  the  case  as  though  no  such  letter 
had  been  written. 

5.  The  damages  are  not  to  be  estimated  by  the  rise  of  iron  after 
suit  commenced,  nor  by  any  other  speculation  which  the  plaintiffs 
might  have  made  with  it. 

And  thereupon  the  court,  after  briefly  stating  the  issues  and  points 
for  the  consideration  of  the  jury,  proceeded  to  answer  the  points 
proposed  by  the  counsel  for  the  plaintiffs,  as  well  as  those  by  the 
counsel  for  the  defendants,  as  follows,  viz.  : 

"  And  first  as  to  the  measure  of  damages,  and  in  answer  to  the 
4th  and  5th  points  submitted  on  the  part  of  the  plaintiffs,  and  the 
5th  point  submitted  on  the  part  of  the  defendants. 

"  This  is  a  special  action  on  the  case  to  recover  damages  for  an 
alleged  breach  on  the  part  of  the  defendants,  or  their  failure  to  per- 
form a  solemn  agreement,  made  by  them  to  deliver  to  the  plaintiffs 
*374T  *tnree  ai>k  l°ads  or  one  hundred  and  fifty  tons  of  pig  metal, 
-"  during  or  immediately  after  the  spring  freshet  of  1836.  If  such 
contract  was  made  on  the  part  of  the  defendants,  and  they  have  neg- 
lected or  refused  to  perform  it,  the  plaintiffs  are  entitled  to  a  verdict  for 
such  damages  as  the  jury  think  reasonable.  But  the  law  has  estab- 
lished a  rule  for  assessing  those  damages,  which  neither  courts  nor 
juries  are  at  liberty  to  disregard.  It  is  to  be  the  difference  between 
the  price  stipulated  at  the  time  of  the  delivery  and  the  market  price  ; 
the  price  that  the  article  might  be  procured  for  at  the  end  of  the 
time  at  which  the  delivery  was  to  take  place — in  this  case  the  dif- 
ference between  $30  per  ton,  and  the  price  it  could  be  purchased  for 
at  and  immediately  after  the  season  of  flood  in  the  Susquehanna 
that  year.  If  the  article  was  scarce  that  year,  and  the  different 
iron  masters  and  dealers  did  not  know  where  to  apply  to  for  so 
large  a  quantity  as  150  tons,  it  is  reasonable  to  suppose  that  the 
price  would  be  proportionably  high  ;  but  certainly  it  could  be  pro- 
cured at  some  price,  and  whatever  it  would  have  cost  to  procure  150 
tons  immediately  after  the  spring  delivery  of  1836,  before  the  bring- 
ing of  this  action,  above  thirty  dollars  per  ton  would  be  the  proper 
measure  of  damages.  A  full  and  liberal  indemnity  for  the  loss  of 
thf  plaintiffs  by  the  failure  of  the  defendants,  at  the  time  of  failure, 
is  all  the  law  allows,  and  means  to  impose  no  higher  penalty  on 
the  defaulters.  The  damages  therefore  are  not  to  be  estimated  by 
the  rise  in  the  price  of  iron  after  this  suit  commenced,  or  by  any 
other  speculation  which  the  plaintiffs  might  have  made  with  it,  or 
any  price  he  might  have  given  in  the  fall  or  winter  following,  forhe 
might  have  obtained  iron  to  fulfil  his  contracts  at  the  market  price, 
be  it  ever  so  high. 

"  The  first  point  submitted  on  the  part  of  the  plaintiffs,  is  correct 
in  the  abstract;  and  so  the  jury  are  instructed.  But  when  we 
come  to  the  supposed  application  of  the  rule  to  the  facts  shown  to 
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the  jury,  the  court  cannot  instruct  them  as  requested.  From  a 
view  of  the  whole  correspondence  between  the  plaintiffs  and  defend- 
ants, consisting  of  the  letters  of  the  dates  of  January  23d  1836, 
January  29th  1836,  February  15th  1836,  and  February  22d  1836, 
we  can  see  no  distinct  offer  or  proposal  for  a  sale  or  delivery  by 
Messrs.  Irwin  &  Houston  sufficiently  definite,  as  to  quantity,  titm- 
or  mode  of  delivery  to  enable  us  to  consider  the  letter  of  the  22d 
of  February  1836,  such  a  distinct  acceptance  of  proposed  terms  as 
in  law  would  close  the  bargain,  and  make  it  binding  upon  both 
parties  as  to  quantity.  The  defendants'  letter  of  the  23d  of  Janu-- 
ary  1836,  seems  to  be  an  answer  to  a  previous  letter  of  inquiry  of 
the  20th  of  that  month  (not  produced),  as  to  the  price  per  ton  of 
some  supply  of  iron,  and  reminding  the  plaintiffs,  that  they  had 
not  intimated  the  time  at  which  they  wished  it  delivered,  and  ap- 
prising them  that  it  could  not  be  delivered  before  the  spring  freshet. 
,The  plaintiffs'  letter  of  the  29th  of  January,  proposes  to  take  100 
tons  early  in  the  spring,  and  100  tons  between  July  1st  and  Octo- 
ber 1st.  The  price  seems  *not  to  have  been  controverted,  r^o-- 
nor  the  mode  of  payment,  but  the  expense  attending  the  ^ 
delivery  was  still  a  matter  of  negotiation. 

"  The  defendants,  by  their  letter  of  February  15th  1836,  decline 
that  proposition,  and  inform  the  plaintiffs  that  they  will  have  no 
metal  to  deliver  after  the  spring  freshets,  or  if  no  freshet,  immedi- 
ately after  that  season.  Therefore  it  became  necessary  for  the 
plaintiffs  to  say  what  quantity  they  would  take  on  spring  delivery. 
They  repeated  the  terras  as  to  price  and  expense  of  delivery.  An 
immediate  answer  was  requested,  so  that  the  defendants  should  be 
able  to  determine  what  quantity  they  would  have  to  sell  to  other 
applicants.  This  letter,  I  apprehend,  does  not  bear  the  character 
of  such  a  distinct,  definite  proposition,  a  simple  acceptance  of  which 
would  conclude  the  parties  ;  but  rather  an  invitation  for  a  new 
proposition  to  be  made  by  the  plaintiffs,  varying  the  terms  as  to 
quantity,  mode  and  time  of  delivery,  which  might  well  have  been 
answered  by  a  proposition  to  take  one  ton  or  five  hundred  tons,  both 
of  which  might  have  been  very  inconvenient. 

"  Then  the  letter  of  February  22d  1836  was  written,  in  which 
the  plain-tiffs  say  they  will  take  three  ark  loads,  or  150  tons,  a  new 
quantity,  and  comply  with  the  terms  proposed.  Now  it  remained 
to  be  seen,  whether  the  quantity  now  for  the  first  time  proposed, 
in  the  written  correspondence  would  be  agreed  to  by  the  defendants. 
The  only  quantities  spoken  of  before  were  100  tons  in  the  spring 
and  100  tons  in  the  fall ;  and  now  for  the  first  time  three  ark  loads 
or  150  tons  on  the  spring  delivery  are  introduced. 

"  We  therefore  inform  you  that  the  letter  of  H.  Y.  Slaymaker 
&  Co.  of  February  22d  1836,  is  not  such  an  acceptance  of  a 
distinct  proposition,  as  if  dispatched  with  due  diligence,  completed 
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the  contract;  and  before  the  defendants  could  be  bound  to  deliver 
three  ark  loads  or  150  tons,  it  must  be  shown  that  they  have  agreed 
to  do  so,  either  by  answering  the  proposition,  or  evidencing  in  some 
other  way  their  acquiescence  in  the  quantity  of  three  ark  loads  or 
150  tons. 

"  This  instruction  is  also  in  affirmance  of  the  two  first  propo- 
sitions submitted  on  the  part  of  the  defendants,  that  there  is  no 
evidence  in  the  cause,  that  the  defendants  offered  to  sell  any  specific 
quantity  of  iron ;  and  till  the  quantity  to  be  sold  was  mutually 
agreed  upon  between  the  parties,  as  well  as  the  terms,  there  was  no 
contract. 

"  On  the  third  point  submitted  by  the  defendants'  counsel,  the 
court  answers,  that  the  plaintiffs'  letter  of  February  22d  1836,  was 
an  offer  or  proposition  different  from  any  which  had  been  before 
offered  in  the  correspondence,  and  whether  this  letter  was  received 
by  Houston  or  not,  is  of  little  consequence  ;  for  even  if  it  had  been 
received  by  the  defendants,  it  did  not  bind  them  to  accept  it ;  for 
it  might  be  inconvenient  or  impossible  to  furnish  the  quantity  now 
proposed  for  the  first  time. 

"  The  defendants'  fourth  proposition  is  affirmed  if  it  be  shown  to 

*^7fi~\  *fc^e  JU1T'  ^at  *nere  was  anJ  mistake  in  the  plaintiffs  in 
J  forwarding  or  directing  the  letter  of  February  22d  1836, 
whereby  it  failed  to  reach  the  defendants ;  it  makes  the  case  as  if 
no  such  letter  had  been  written." 

The  jury  having  found  for  the  defendants,  the  plaintiffs  removed 
the  record  to  this  court,  and  assigned  the  following  errors : 

1st.  The  court  erred  in  their  answer  to  the  second  point  submitted 
by  the  counsel  for  the  plaintiffs  below. 

2d.  The  court  erred  in  their  answer  to  the  third  point  submitted 
by  the  counsel  for  the  plaintiffs  below. 

3d.  The  court  have  not  answered  the  fourth  and  fifth  points  sub- 
mitted by  the  counsel  for  the  plaintiffs  below. 

4th.  The  court  erred  in  instructing  the  jury  "  that  if  the  article 
was  scarce,  and  different  iron  masters  and  dealers  did  not  know 
where  to  apply  for  so  large  a  quantity  as  one  hundred  and  fifty 
tons,  it  is  reasonable  to  suppose  that  the  price  would  be  propor- 
tionably  high  ;  but  certainly  it  could  be  procured  at  some  price." 
And 

1st.  Because  whether  it  could  have  been  procured  at  any  price, 
it  was  a  question  of  fact  for  the  jury. 

2d.  Because  there  was  no  evidence  that  it  could  have  been  pro- 
cured at  some  price,  and 

3d.  Because  there  was  evidence  for  the  consideration  of  the 
jury,  that  it  could  riot  have  been  procured  at  any  price. 

5.  The  court  erred  in  their  answer  to  the  first  and  second  points 
submitted  by  the  counsel  for  the  defendants  below. 
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6.  The  court  erred  in  their  answer  to  the  third  point  submitted 
by  the  counsel  for  the  defendants  below. 

7.  The  court  errred  in  their  answer  to  the  fourth  point  submitted 
by  the  counsel  for  the  defendants  below. 

Mr.  Smith,  for  the  plaintiff  in  error. 

This  was  a  conditional  offer  by  the  defendants.  They  left  it  to 
us  to  say  how  much  we  would  take :  4  Kent's  Comm.  277  (3d  ed). 
The  letters  taken  together  make  a  sufficient  contract.  If  the 
defendants  left  it  to  us  to  say  how  much  we  would  take,  and  we 
named  one  ton  or  one  thousand  tons,  they  could  not  complain. 
Ross  on  Vendors  60.  Where  nothing  material  remains  to  be  done, 
the  contract  is  final :  Adams  v.  Lindsay,  1  Barn.  &  Aid.  681  ; 
McTier  v.  Frith,  6  Wend.  103,  118  ;  Humphreys  v.  Cavallo,  16 
East  44  ;  Eliason  u.  Henshaw,  4  Wheat.  225.  We  are  bound  by 
the  letter  of  the  22d  of  February.  As  to  damages.  Here  the 
party  could  not  get  the  article  at  all,  in  the  market,  therefore  the 
reason  of  the  *  rule  laid  down  in  the  court  below  fails :  r*o77 
Lewis  v.  Carridan,  1  Yeates  37. 

Mr.  Bell,  for  the  defendant  in  error,  argued  from  the  correspond- 
ence, that  there  was  no  complete  or  concluded  agreement  between 
the  parties ;  and  cited,  2  Kent's  Comm.  477  ;  Cooke  v.  Oxley,  3 
Term  Rep.  653  ;  Comyn  on  Contracts  78  ;  Routledge  v.  Grant,  4 
Bing.  653 ;  s.  c.  15  E.  C.  L.  R.  99 ;  Payne  v.  Cave,  3  Term  Rep. 
148 ;  Frith  v.  Lawrence,  1  Paige  434 ;  Tucker  v.  Woods,  12 
Johns.  190  ;  McCullough  v.  Eagle  Ins.  Co.,  1  Pick.  278  ;  Blyden- 
burgh  v.  Welsh,  1  Baldwin's  Rep.  331 ;  1  Chitty's  Gen.  Practice 
118  ;  Huddleson  v.  Briscoe,  11  Ves.  483,  591 ;  Kennedy  v.  Lee, 
3  Merivale  441,  451.  On  the  subject  of  damages,  he  cited  Shep- 
herd v.  Hampton,  3  Wheat.  200  ;  Blydenburgh  v.  Welsh,  1  Bald- 
win's Rep.  331. 

Mr.  Dillingham,  on  the  same  side,  was  stopped. 

Mr.  Lewis,  in  reply. 

The  main  question  arising  in  this  cause  is,  whether  the  corres- 
pondence between  the  parties  amounted  to  a  contract.  In  the  dis- 
cussion of  this  question,  we  can  derive  but  little  aid  from  books. 
The  general  principles  of  law  that  apply,  are  undisputed,  and  the 
cases  cited  are  all  different  from  the  one  under  consideration,  and 
have  but  a  remote  bearing  upon  it.  Although  Cooke  v.  Oxley, 
may  be  deemed  apocryphal,  and  the  authority  of  the  Eagle  Insur- 
ance Co.  v.  McCollough,  is  more  than  questionable,  they  might  be 
admitted  as  sound  law  without  prejudice  to  the  plaintiffs.  If  there 
was  a  contract  between  the  parties,  the  letters  of  the  23d  and  29th 
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days  of  January,  and  of  the  15th  and  22d  days  of  February  con- 
tain the  evidence  of  it.  If  there  is  no  contract  to  be  found  within 
the  four  corners  of  those  letters,  it  does  not  exist.  The  material 
part  of  the  letter  of  the  23d  of  January,  appears  to  be  an  answer 
to  an  inquiry  as  to  the  price  of  iron.  The  letter  of  the  29th  of 
January,  contains  an  offer  to  take  a  certain  amount  of  iron,  on  the 
terms  particularly  specified.  The  answer  of  the  defendants  objects 
to  delivering  a  part  of  the  iron  at  the  time  proposed,  but  agrees  to 
all  the  other  propositions  of  the  plaintiffs,  except  that  which  relates 
to  the  expense  of  unloading  at  Wrightsville.  They  disagree  to 
the  propositions  made  them,  in  two  particulars  only,  neither  of 
which  relates  to  the  quantity.  No  difficulty  is  made  about  the 
quantity.  They  do  not  object  to  delivering  one  hundred  tons  in 
the  spring,  nor  even  two  hundred.  As  the  plaintiffs  may  not  want 
the  whole  two  hundred  tons  in  the  spring,  and  may  be  willing  to 
take  more  than  one  hundred,  they  call  upon  them  to  "say"  how 
much  they  will  take  at  that  time.  This  answer  being  written  with 
a  distinct  proposition  before  them,  it  must  be  understood  as  having 
*3781  *reference  to  tnat  proposition,  and  as  requiring  the  plaintiffs 
J  to  determine  how  much  more  than  one  hundred  tons,  if 
more,  and  how  much  less  than  two  hundred  tons,  if  less,  they  were 
disposed  to  take  on  the  terms  mentioned.  Their  letter  leaves  it 
optional  with  the  plaintiffs  to  take  what  quantity  they  please  within 
those  limits.  All  they  are  called  upon  to  do,  is  to  "  say,"  and  say 
immediately.  This  they  have  done  by  their  letter  of  the  22d  of 
February.  By  that  letter  they  have  exercised  the  option  which 
the  defendants  gave  them.  They  have  determined  the  quantity  by 
"  saying,"  and  all  the  other  terms  of  the  proposed  contract  are 
fully  agreed.  Here  then  is  the  aggregatio  mentium  which  the  law 
requires.  If  a  man  sells  goods  for  so  much  as  A.  shall  name,  the 
contract  is  complete  when  A.  names  the  price,  and  remains  condi- 
tional til!  then.  Ross  on  Vendors  60.  The  truth  of  this  proposition 
is  undeniable.  It  is  equally  true,  that  if  A.  agrees  to  sell  so  much 
of  a  certain  article,  as  B.  shall  name,  at  a  fixed  price,  the  contract 
is  complete  when  B.  names  the  quantity.  That  is  just  the  present 
case,  with  this  limitation,  that  the  quantity  named  should  not  exceed 
two  hundred  tons,  nor  be  less  than  one  hundred.  It  can  make  no 
difference  as  to  the  principle,  or  as  to  the  binding  effect  of  the 
agreement,  that  the  plaintiffs  were  the  persons  who  were  authorized 
to  name.  The  uncertainty  being  reduced  to  certainty,  in  the  man- 
ner proposed  by  the  defendants  themselves,  it  does  not  stand  them 
in  hand  to  object.  The  letter  of  the  fifteenth  of  February,  requires 
nothing  more  of  the  plaintiffs  than  to  say  how  much  iron  they  will 
take  on  the  terms  proposed.  They  have  answered  that  requisition, 
by  saying  "  one  hundred  and  fifty  tons."  Have  they  not  bound 
themselves  by  that  answer  ?  Could  they  have  refused  to  take  the 
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article,  had  it  been  tendered,  without  a  breach  of  contract  ?  Could 
they  in  the  face  of  their  letter  of  the  22d,  have  said  in  hcecfoedera 
non  veni  !  And  can  one  party  be  bound,  and  not  the  other  ?  The 
contract  is  closed  when  the  minds  of  the  parties  meet.  Mactier  v. 
Frith,  6  Wend.  103,  113,  119;  Brisban  v.  Boyd,  4  Paige  17. 
And  here  they  have  met ;  for  nothing  remained  open.  The  letter 
of  the  22d  required  no  answer.  There  was  no  proposition,  or  offer, 
or  inquiry  to  be  answered. 

That  it  was  intended  by  the  defendants,  that  the  plaintiffs  should 
have  their  option  as  to  quantity,  is  evident  from  the  requisition  of 
an  immediate  reply,  and  particularly,  from  the  reason  assigned  for 
it.  The  defendants  could  not  decide  till  they  received  the  plaintiffs' 
answer,  what  quantity  they  should  have  to  sell  to  others,  from  whom 
they  were  receiving  orders  daily.  What  should  prevent  them  from 
deciding,  unless  the  determination  of  the  plaintiffs  was  to  bind  them 
to  deliver  a  certain  quantity  ?  If  the  defendants  were  not  by  their 
offer,  bound  to  sell  what  the  plaintiffs  would  name,  it  was  imma- 
terial to  them,  whether  they  received  an  answer.  They  would  not, 
in  the  mean  time,  be  prevented  from  making  other  contracts.  The 
only  reason  that  can  be  alleged  for  requiring  an  immediate  answer, 
*is,  that  the  decision  of  the  plaintiffs  would  ascertain  the  r^qyq 
quantity  they  would  have  to  dispose  to  their  other  customers.  *- 
The  judge  below,  views  the  letter  of  the  15th  of  February,  not  as 
a  distinct  proposition,  but  an  "invitation  to  a  new  proposition, 
varying  the  terms  as  to  quantity,  mode  and  time  of  delivery."  This 
is  an  inaccurate  statement  of  the  contents  of  that  letter.  Not  a 
word  is  said  indicating  an  objection  as  to  quantity,  or  mode  of 
delivery.  The  difficulty  is,  mainly,  as  to  time  of  delivery,  which 
is  to  be  obviated  by  the  plaintiffs  saying  how  much  they  will  take 
in  the  spring.  If  the  letter  was,  merely,  an  invitation  for  a  new 
proposition,  there  would  be  little  sense  in  requiring  an  early  answer. 
It  is  objected  that  the  contract  is  at  least  doubtful,  and  authorities 
have  been  cited  to  show  that  a  chancellor  will  not  decree  specific 
performance  where  that  is  the  case.  My  answer  is,  that  the  posi- 
tion is  not  sustained,  and  that  the  authorities  are  irrelevant.  1. 
The  contract  is  not  doubtful.  It  is  in  writing,  and  before  you,  and 
your  business  is  to  construe  it.  There  may  be  uncertainty  in  the 
minds  of  the  judges  as  to  what  the  contract  is,  and  difficulty  in  the 
ascertainment  of  it,  but  there  is  no  uncertainty  in  the  thing  itself. 
When  you  shall  have  determined  the  true  construction,  you  will 
neither  have  added  to,  nor  have  subtracted  from  the  letter,  but  only 
discovered  the  meaning  of  the  parties  when  the  letters  were  first 
written.  If  the  contract  were  by  parol,  there  might  be  uncertainty 
in  the  evidence,  and  such  uncertainty  would  operate  against  the 
plaintiff,  because  he  is  bound  to  prove  his  case.  But  where  the 
contract  is  in  writing,  it  is  enough  to  exhibit  it,  and  if  it  has  any 
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meaning,  the  court  must  find  it  out.  2.  This  is  not  an  action  for 
a  specific  performance,  nor  has  it  any  resemblance  to  one.  A  bill 
will  not  lie  for  a  specific  performance  of  contracts  relating  to  mer- 
chandise, and  rarely  for  chattels  of  any  kind.  It  is  only  where  the 
party  wants  the  thing  in  specie,  and  the  legal  remedy  is  inadequate, 
that  a  court  of  equity  interferes.  Even  where  the  contract  is  of  a 
kind  proper  to  be  enforced  by  a  chancellor's  decree,  but  the  evi- 
dence leaves  it  too  doubtful  to  authorize  him  to  interfere,  the  remedy 
at  common  law  is  still  open  to  the  suitor.  The  refusal  of  the  chan- 
cellor to  decree  specific  performance,  is  no  reason  why  the  party 
injured  should  not  obtain  damages  at  law.  Here  we  are  pursuing 
our  common-law  remedy,  are  entitled  to  the  benefit  of  the  principles 
of  the  common  law,  and  are  not  to  be  driven  off  by  a  strained 
application  of  the  rules  of  chancery  practice.  As  to  the  point  relat- 
ing to  damages,  it  is  admitted,  that  the  general  rule  is,  that  the 
amount  of  damages  to  be  recovered,  is  to  be  governed  by  the  price 
of  the  article,  at  the  time  when  it  ought  to  have  been  delivered, 
compared  with  the  contract  price.  This  rule  has  application  in 
every  case  in  which  the  injured  party  may  go  into  the  market  and 
supply  himself  with  an  article  of  the  kind  contracted  for.  But 
surely  this  rule  is  not  inflexible.  It  ceases  to  operate  when  the 
*3801  reason  °f  it  ceases.  The  reason  of  the  rule  is,  *that  a  party 
ought  to  have  as  much  for  the  breach  of  a  contract  as  will 
put  him  in  the  same  situation  as  if  the  contract  had  been  fulfilled. 
Where  the  article  is  to  be  had  in  the  market,  he  can  put  himself  in 
such  a  situation,  by  purchasing  at  the  contract  price.  But  when 
it  is  not  to  be  had,  he  cannot  do  so.  He  then  may  suffer  further 
loss,  and  if  he  does,  he  should  be  compensated  for  it.  In  this  case 
the  proof  was,  that  so  large  a  quantity  as  one  hundred  and  fifty 
tons  was  not  in  the  market,  when  the  iron  contracted  for  ought  to 
have  been  delivered,  and  that  special  damage  was  suffered.  The 
charge  of  the  court  was  therefore  wrong.  Lewis  v.  Carridan,  1 
"Yeates  37. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  incumbent  on  a  party  suing  to  recover 
damages  for  breach  of  contract,  to  make  out  a  clear  case  of  some 
matter  or  thing  mutually  assented  to,  and  agreed  upon  by  the 
parties  to  the  alleged  contract.  When  the  agreement  is  in  writing, 
signed  and  executed  by  the  parti'es,  their  assent  to  all  that  is  con- 
tained in  it,  is  no  longer  a  matter  of  dispute ;  the  questions  which 
arise  in  such  a  case,  are  of  a  different  character.  But  when  it  is 
epistolary,  consisting  of  a  series  of  letters,  containing  inquiries, 
proposition  and  answers,  it  is  necessary  that  some  point  should  be 
attained,  at  which  the  distinct  proposition  of  the  one  party  is 
unqualifiedly  acceded  to  by  the  other,  so  that  nothing  further  is 
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wanting  on  either  side,  to  manifest  that  aggregatio  mentium,  which 
constitutes  an  agreement,  and  that  junction  of  wills  in  tho  same 
identical  manner,  offered  on  one  side  and  concurred  in  by  the  other, 
bringing  everything  to  a  conclusion,  which  in  contemplation  of  law 
amounts  to  a  contract.  If  a  proposition  be  made  by  one  man  to 
another,  to  purchase  an  article  from  him  at  a  certain  price  and  on 
certain  terms,  which  is  accepted  as  offered,  there  is  then  an  agree- 
ment or  contract.  But  if,  instead  of  accepting  it,  the  party  declines 
so  doing,  and  then  new  terms  of  purchase  are  offered,  the  assent 
is  yet  to  be  given  by  the  others  to  the  terms  thus  varied.  It  is 
not  a  contract — it  is  the  suggestion  or  proposal  of  a  new  subject  of 
contract,  on  which  the  first  party  has  again  a  right  to  pause,  to 
consider,  to  accept,  to  reject,  to  suggest  new  terms ;  and  all  is  in 
the  meantime  merely  negotiation.  Mr.  Chitty,  in  his  General 
Practice,  in  treating  of  the  question,  when  the  contract  may  be 
collected  from  several  documents  or  letters,  extracts  this  rule  from 
the  authorities.  "  The  whole  terms  of  the  contract  when  in  writing 
need  not  be  expressed  on  the  same  paper  or  documents,  but  may 
be  collected  from  several  letters  containing  proposals  and  alternate 
agreements  between  the  parties :  but  then  the  last  communica- 
tion, must  be  a  distinct  and  unqualified  assent,  to  an  equally  clear 
proposal ;  and  if  the  last  letter  suggest  any  new  or  further  propo- 
sition, requiring  the  assent  of  the  other  *party,  or  some  r*ont 
communication  from  him  to  complete  the  transaction,  then  •• 
no  contract  or  agreement  is  constituted :"  1  Chitt.  Gen.  Prac. 
118. 

In  the  case  before  us,  the  plaintiff,  in  a  correspondence  with  the 
defendant,  a  manufacturer  of  iron,  said,  "  I  will  give  you  a  certain 
price  for  one  hundred  tons,  deliverable  in  the  spring,  and  one  hun- 
dred tons  deliverable  in  the  fall."  Had  the  defendant  acceded  to 
this,  as  offered,  there  would  have  been  a  bargain :  but  he  replied, 
"  I  cannot  deliver  according  to  your  terms  ;  I  have  iron  deliverable 
only  in  the  spring;"  and  then  informs  the  plaintiff  it  would  be 
necessary  for  him  to  say  what  quantity  he  would  take  in  the  spring. 
Is  this  a  proposal  to  deliver  to  the  plaintiff  any  quantity  he  might 
choose  to  name,  from  one  ton  to  five  thousand  tons  ?  This  the 
plaintiff  disclaims,  but  insists  that  it  authorizes  him  to  name  any 
amount  not  less  than  one  hundred  tons,  nor  more  than  two  hundred 
tons,  and  that  when  he  named  one  hundred  and  fifty,  the  contract 
for  that  amount  was  consummated.  But  no  reason  appears  why 
the  proposition  is  thus  to  be  regulated.  The  defendant  does  not 
say  so.  The  previous  offer  was  declined,  and  therefore  cannot  be 
considered  as  continuing  so  as  to  be  impliedly  incorporated  into 
the  new  one.  The  last  letter  of  the  22d  of  February,  did  not  com- 
plete the  transaction,  it  suggested  a  new  proposal,  and  required 
another  communication  from  the  defendant  to  produce  that  effect. 
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It  might  not  suit  the  defendant  to  furnish  one  hundred  and  fifty 
tons  in  the  spring,  and  no  one  but  himself  could  say  that  it  would. 
He  has  not  said  so — he  has  left  the  plaintiff's  letter  unanswered, 
and  the  transaction  unfinished.  It  is  not  such  a  bargain  as  the 
defendant  could  insist  on  the  plaintiff's  performance  of,  without 
showing  his  own  acceptance  of  it  in  a  reasonable  time,  and  the 
plaintiffs  might  have  withdrawn  it  before  acceptance. 

Judgment  affirmed. 

Cited  by  Counsel,  2  Casey  152 ;  (|7  W.  N.  C.  219.|| 
Cited  by  the  Court,  6  Barr  487,  8  Casey  430. 
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Yan  Amringe  against  Morton. 


IN    ERROR. 


If  a  deed  which  has  been  executed  and  acknowledged  by  the  grantor,  with 
a  blank  for  the  grantee's  name,  be  surreptitiously  and  fraudulently  taken 
from  the  grantor's  house,  and  the  blank  filled  up,  no  title  passes  thereby,  and 
a  bona  fide  purchaser,  for  a  valuable  consideration  from  the  person  holding 
the  deed,  stands  in  no  better  situation  than  such  fraudulent  holder,  especially 
if  the  original  grantor  remain  in  possession  of  the  property. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  of  ejectment  brought  by 
Henry  Van  Amringe  against  William  Morton,  for  a  messuage  and 
lot  of  ground,  situate  in  the  city  of  Philadelphia. 

On  the  trial,  before  Stroud,  J.,  on  the  6th  of  February  1837,  the 
plaintiff  gave  in  evidence  a  deed  from  Levi  Ellmaker  to  William 
Morton,  in  fee,  dated  the  15th  of  April  1833,  conveying  the 
premises ;  a  deed  from  William  Morton  to  Thomas  Glenn,  in  fee, 
dated  September  20th  1834,  for  the  same ;  and  a  deed  from 
Thomas  Glenn  to  Henry  Van  Amringe,  in  fee,  dated  October  31st 
1834,  for  the  same. 

The  defendant's  counsel  for  the  purpose  of  affecting  the  validity 
of  the  deed  of  September  20th  1834,  from  William  Morton  to 
Thomas  Glenn,  offered  to  prove  certain  matters,  and  among  other 
things,  &c. 

1st.  That  the  deed  was  executed  and  acknowledged  with  the 
name  of  the  grantee  left  blank,  and  2d.  That  the  deed  was  kept 
by  Wm.  Morton  locked  in  his  drawer,  and  that  he  trusted  the  key 
thereof  to  Isaac  Morton,  his  brother,  who  was  induced  by  one  Daniel 
T.  Glenn,  to  fill  up  the  said  deed,  and  deliver  it  to  the  said  Glenn, 
without  the  knowledge  or  consent  of  Wm.  Morton,  and  against  the 
instructions  given  by  Wm.  Morton  to  Isaac  Morton,  at  the  time  he 
so  trusted  his  key  to  Isaac  Morton ;  but  the  defendant  did  not 
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allege,  that  he  intended  to  prove  any  knowledge  of,  or  notice  to  the 
plaintiff  of  the  several  matters  and  things  objected  against  said  deed ; 
and  the  counsel  for  the  defendant  called  the  said  Isaac  Morton,  and 

[*383 


*offered  to  prove  by  him  the  said  several  matters,  whereupon 
the  counsel  for  the  plaintiff  objected  to  the  admission  of  such 


parol  testimony  for  the  purpose;  but  the  learned  judge  admitted 
the  testimony  and  overruled  the  objection  so  made  by  the  counsel 
for  the  plaintiff.  The  witness  testified  as  follows : 

"  An  arrangement  was  made  between  Daniel  T.  Glenn  and  Wm. 
Morton,  for  the  sale  of  a  house  in  Arch  above  Schuylkill  Seventh 
street,  in  September  1834  ;  not  later  than  that.  The  object  of 
this  arrangement,  so  far  as  I  understood,  was  the  payment  of  two 
notes  held  by  Chauncey  Hoffman  and  Giles  Love,  each  for  one 
thousand  and  fifteen  dollars,  drawn  by  D.  T.  Glenn,  and  endorsed 
by  Wm.  Morton  ;  the  purchase-money  for  the  house  was  six  thou- 
sand five  hundred  dollars,  subject  to  the  ground-rent ;  from  which 
was  to  be  deducted  two  mortgages  of  two  thousand  two  hundred 
and  five  hundred  dollars ;  and  Glenn  was  to  account  to  Morton  for 
the  balance  of  the  house,  three  thousand  eight  hundred  dollars. 
The  matter  lingered  in  this  condition  till  October  23d ;  the  deed 
was  made  out  in  the  mean  time,  by  W.  A.  Patrick  ;  the  grantee's 
name  was  in  blank,  Glenn  stating  that  Giles  Love  would  take  the 
property  and  give  the  notes.  On  the  23d  October,  Morton  told 
Glenn,  if  he  would  procure  the  notes  and  give  him  a  draft  on  D.  & 
I.  Morton  for  two  thousand  dollars,  he  would  make  a  deduction 
from  the  price,  of  five  hundred  dollars  ;  Glenn  then  for  the  sake  of 
availing  himself  of  this  allowance,  immediately  drew  the  order 
of  two  thousand  dollars ;  and  as  I  was  one  of  the  firm  of  D.  &  I. 
Morton,  I  immediately  accepted  it,  and  it  was  handed  over  to  Wm. 
Morton.  Glenn  proposed  that  the  matter  should  be  closed  that 
evening  ;  we  were  then  at  the  corner  of  Market  and  Eleventh 
streets.  Glenn  said  he  would  go  out  to  Giles  Love's  dwelling  in 
Chestnut  street,  and  I  should  go  to  Wm.  Morton's  dwelling  and  get 
the  deed ;  and  he,  Wm.  Morton,  was  to  go  to  Wm.  A.  Patrick,  to 
get  him  to  come  and  fill  the  blank.  Glenn  and  I  started  together, 
and  he  went  with  me  to  Morton's  dwelling — Morton  gave  me  the 
key  of  his  desk  before  we  started — I  took  the  deed  out  of  his  desk 
Glenn  opened  it  and  looked  over  it,  and  proposed  that  I  should  put 
his  father's  name  in  the  blank.  I  told  him  I  had  no  right  to  do  so. 
He  said  he  wanted  the  deed  to  show  Love  and  get  the  notes — that 
his  father  would  give  Love  a  mortgage  for  the  two  notes,  on  the 
house.  I  still  declined  to  do  so — he  said  that  Wm.  Morton  would 
not  be  afraid  to  trust  him  with  the  deed  and  I  need  not. — He  said, 
that  is  the  way  the  matter  stood ;  Wm.  Morton  was  in  debt  to  him 
for  the  balance  due  on  the  house  and  more ;  and  he  brought  out  the 
copy  of  an  account  in  the  name  of  Britton  and  Glenn  for  lumber, 
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which  was  assigned  to  him  on  the  dissolution  of  the  partnership — 
he  said  I  had  known  him  for  a  long  time  and  need  not  be  afraid  to 
trust  him.  I  put  the  name  of  Thomas  Glenn  in  the  deed,  and  told 
*3841  k'm  if  ne  would  return  it  to  me  I  would  lend  it  to  *hirn. 
-*  He  said  he  would  take  it  immediately  to  Mr.  Love,  and  if 
he  got  the  notes  he  would  deliver  them  to  my  brother  immediately, 
.  and  if  he  did  not  see  Love  or  get  the  notes,  he  would  return  the 
deed  to  my  brother.  I  went  back  to  Eleventh  and  Market,  and 
waited  ;  he  did  not  return.  I  have  not  seen  the  deed  since.  The 
notes  were  subsequently  paid  by  my  brother  to  Chauncey  Hoffman 
— (identifies  one  of  the  notes  dated  6th  June  1834,  at  six  months.) 
These  notes  were  endorsed  for  Glenn's  accommodation — the  ar- 
rangement contemplated  the  payment  of  those  notes.  At  the  time 
I  was  sent  for  the  deed,  it  was  acknowledged,  and  the  receipt  was 
signed,  if  my  memory  is  correct.  My  brother  did  not  authorize  me 
to  insert  the  name  of  Thos.  Glenn  in  the  deed."  Cross-examined  : 
— "  I  am  the  brother  of  William  Morton  ;  he  has  never  demanded 
damages  of  me  for  this  affair  :  I  have  never  tendered  him  any.  I 
shall  never  give  him  any  amends,  or  tender  of  damages,  unless  I 
am  compelled  to.  I  don't  know  how  far  I  am  liable  for  damages,  in 
a  legal  point  of  view.  I  do  not  consider  myself  liable  for  damage 
in  any  point  of  view,  as  Mr.  Glenn  was  present  when  the  instruc- 
tions were  given.  I  don't  know  what  amount  my  brother  owed 
Glenn.  I  never  heard  my  brother  say  since,  that  he  was  not  in 
debt  to  him.  When  I  gave  Glenn  the  deed,  I  took  a  receipt  in 
writing  from  him  for  a  debt  for  lumber,  owed  by  William  Morton  to 
him — I  took  it  in  the  back  of  my  brother's  receipt  book,  my  brother 
did  not  authorize  it,  I  took  that  receipt  at  the  time  I  gave  up  the 
deed.  The  main  object  in  taking  the  draft  of  two  thousand  dollars, 
was  in  consideration  of  Love's  notes,  it  was  not  mentioned  that  it 
should  go  into  the  consideration  of  the  house  at  all.  Glenn  was  to 
render  his  account  and  have  it  settled  that  evening." 

The  counsel  for  the  defendant  then  called  Giles  Love,  in  order  to 
show  the  payment  of  the  notes  by  Morton  ;  and  also  to  prove  that 
he  had  seen  the  said  deed  in  an  unexecuted  state.  Whereupon  the 
counsel  for  the  defendant  objected  to  the  evidence,  but  the  learned 
judge  overruled  the  objection.  The  witness  then  testified. 

"  I  received  two  notes  of  one  thousand  and  fifteen  dollars,  each 
drawn  in  favor  of  Wm.  Morton,  for  lumber  furnished  to  Glenn  by 
Chauncey  Hoffman.  I  was  present  at  the  payment  of  the  notes, 
in  the  close  of  1835.  Hoffman  purchased  a  house  of  Wm.  Morton 
and  notes  were  taken  in  part  pay.  I  saw  the  deed  in  question  after 
it  was  executed,  and  before  the  grantee's  name  was  inserted  :  in  the 
fall  of  1834  ;  I  think  I  saw  the  same  deed  afterwards — Glenn's 
father's  name  was  in  it ;  my  idea  of  seeing  it  blank  is  however  con- 
fused. When  Glenn  had  it  at  my  house,  it  was  a  perfect  deed,  exe- 
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cuted  and  acknowledged."  The  counsel  for  defendant,  then  asked 
the  witness  to  relate  a  conversation  between  Glenn  and  the  witness, 
at  the  time  he  first  saw  the  deed  ;  to  which  question  the  plaintiff's 
counsel  objected,  but  the  learned  judge  overruled  the  *objec-  r*qo/r 
tion  and  the  witness  answered  :  "  I  had  a  conversation  with  ' 
Daniel  T.  Glenn,  at  the  time  I  saw  the  deed.  I  told  Glenn  I  had 
no  authority  to  take  the  house  for  the  debt ;  I  suggested  that  he 
should  put  in  the  name  of  Thomas  Glenn.  He  was  anxious  to  con- 
vey the  property  to  C.  Hoffman." 

A  variety  of  other  testimony  having  been  given  on  both  sides, 
the  defendant's  counsel  recalled  Isaac  Morton,  who  testified  as 
follows  : 

"  Glenn  did  not  come  back  to  the  corner  of  Eleventh  and  Market 
streets;  he  went  to  see  Giles  Love  towards  Schuylkill,  and  I  went 
back.  Parsons  and  Morton  were  together.  I  waited  till  dark,  till 
bell  rang  for  supper :  Ely  was  not  there,  Ely  was  not  present ;  nor 
present  when  we  started." 

The  defendant's  counsel  then  asked  the  witness  to  state  what 
Wm.  Morton  told  him  when  he  returned,  as  he  stated,  and  com- 
municated to  him  that  he  had  filled  up  the  deed  and  delivered  the 
same :  to  which  the  plaintiffs  counsel  objected ;  but  the  learned 
judge  overruled  the  objection,  and  allowed  *  the  question  to  be 
answered.  The  witness  proceeded  : — "  When  I  went  back,  my 
brother  said  I  should  not  have  entrusted  Glenn  with  the  deed,  nor 
written  in  the  deed  without  his  consent.  My  brother  and  I  never 
had  a  settlement.  I  think  I  owe  him  a  balance  :  he  has  made  me 
some  endorsements.  I  think  I  have  not  paid  him  in  full  for  the 
draft. 

The  learned  judge  then  charged  the  jury  as  follows,  viz. : 

"  An  important  question  of  law  has  been  raised  by  the  plain- 
tiffs counsel.  It  is  this  : — That  admitting  the  deed  at  the  time  of 
its  acknowledgment  had  no  party's  name  on  it,  and  that  afterwards 
the  name  of  Thomas  Glenn  was  fraudulently  inserted  in  it,  without 
the  knowledge  and  consent  of  the  defendant,  yet  the  plaintiff  being 
a  purchaser  for  valuable  consideration,  without  notice  of  the  fraud 
of  Glenn,  his  title  is  not  to  be  affected  by  this  fraud.  The  answer 
to  this  that  I  give  is : — If  you  believe  that  the  name  of  Thomas 
Glenn  was  not  originally  inserted  on  the  deed  from  Wm.  Morton, 
nor  was  on  it  when  it  was  acknowledged,  and  that  it  was  not 
inserted  on  the  deed  from  Wm.  Morton,  nor  was  on  it  when  it  was 
acknowledged,  and  that  it  was  not  inserted  by  William  Morton,  nor 
by  his  authority,  but  on  the  contrary  without  his  knowledge  and 
against  his  consent,  and  that  he  has  never  given  his  assent  to  it, 
either  expressly  or  by  his  conduct,  and  that  he  has  never  given 
possession  under  this  deed  of  the  house  and  lot  purporting  to  be 
conveyed  by  it,  but  was  in  possession  himself  when  Van  Ainringe 
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bought,  and  the  deed  was  made  to  him  by  Glenn,  and  ever  since, 
then  this  deed  gave  no  title  to  Van  Amringe,  but  it  remained  in 
Wrn.  Morton  the  same  as  if  the  deed  had  not  existed." 

The  jury  found  for  the  defendant,  and  the  plaintiff  sued  out  a 
*3ftfi1  *wr^  °f  errori  and  on  the  return  of  the  record  made  the  fol- 
J  lowing  assignment  of  errors  : 

1st.  Because  the  judge  below  erred  in  admitting  in  evidence  the 
matters  referred  to  in  the  bill  of  exceptions,  offered  in  proof  by  the 
defendant  below,  to  affect  the  validity  of  the  deed  of  September 
20th  1834,  from  William  Morton  to  Thomas  Glenn,  inasmuch  as 
the  plaintiff  was  not  present  at  the  time  said  matters  took  place, 
nor  was  privy  to  or  had  notice  thereof;  and  the  same  was  offered 
as  parol  testimony  to  contradict  a  written  deed,  perfect  on  its  face, 
in  the  hands  of  the  plaintiff,  a  subsequent  purchaser,  for  a  valuable 
consideration  without  notice. 

2d.  Because  the  judge  below  erred  in  admitting  in  evidence  the 
several  matters  offered  to  be  proved  by  Giles  Love. 

3d.  Because  the  judge  below  erred  in  admitting  in  evidence  the 
conversation  between  Giles  Love  and  Daniel  T.  Glenn,  referred  to 
in  the  bill  of  exceptions. 

4th.  Because  the  judge  below  erred  in  admitting  in  evidence 
the  several  matters  sworn  to  in  the  deposition  of  Alexander  H. 
Parsons. 

5th.  Because  the  judge  below  erred  in  admitting  in  evidence  the 
declarations  of  VVm.  Morton  made  to  Isaac  Morton. 

6th.  Because  the  judge  below  erred  in  point  of  law  in  his  charge 
to  the  jury  throughout,  first  in  not  affirming  the  plaintiffs  posi- 
tion ;  and  secondly,  in  the  answer  given  thereto. 

Mr.  Hirst,  for  the  plaintiff  in  error,  cited  McWilliams  v.  Martin, 
12  S.  &  R.  269;  Chew  v.  Barnett,  11  Id.  389;  Read  v.  Dickey, 

2  Watts  459 ;  Clark  v.  Hawthorn,  3  Yeates  269  ;  Youst  v.  Martin, 

3  S.  &  R.  430  ;    Somerville  v.  Turner,  4  Har.  &  Mcllen.  43 : 
Cresson  v.  Miller,  2  Watts  272 ;  Clyde  v.  Clyde,  1  Yeates  92 ; 
Simons  v.  Gibson,  Id.  291;  Hubley  v.  White,  2  Id.  133;  Lighty 
v,  Shorb,  3  P.  &  W.  450 ;  Withers  v.  Atkinson,  1  Watts  236  ; 
Congregation  v.  Miles,  4  Id.  146;  Reed  v.  Dickey,  2  Id.  459; 
Covert  v.  Irwin,  3  S.  &  R.  283  ;  Plumer  v.  Robertson,  6  Id.  179 ; 
2  Sugden  on  Vendors  315  ;  Young  v.  Union  Canal  Co.,  1  Whart. 
410 ;  Gilday  v.  Watson,  5  S.  &  R.  267  ;  Steinhauer  v.  Witman,  1 
Id.  438  •   Hart  v.  Porter,  5  Id.  204 ;   Carnahan  v.  Hall,  Addison 
127. 

Mr.  Holcomb  and  Mr.  Meredith,  for  the  defendant  in  error,  cited 
Buller'a  N.  P.  176  ;  Sands  v.  Codwise,  4  Johns.  Rep.  536  ;  Morris 
v.  Vanderen,  1  Dall.  64 ;  Prevost  v.  Gratz,  1  Peters's  C.  C.  Rep. 
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369  ;  Moore  v.  Bickman,  4  Binn.  1 ;  Withers  v.  Atkinson,  1  Watts 
249 ;  Sigfried  v.  Levan,  6  S.  &  R.  308. 

*The  opinion  of  the  court  was  delivered  by 
ROGERS,  J. — It  is  one  of  the  essential  requisites  of  a 
good  deed,  that  it  be  delivered  by  the  party  himself,  or  his  certain 
attorney.  A  deed  takes  effect  from  this  tradition  or  delivery  ;  and 
if  it  wants  delivery,  it  is  void  ab  initio :  2  Bl.  Com.  308  ;  1  Shep. 
T.  57.  The  evidence  tended  to  show,  that  the  deed  of  Morton  to 
Glenn,  under  which  the  plaintiff  claimed  title,  was  never  delivered 
either  by  Morton  or  his  authorized  attorney.  "  Delivery  is  either 
actual,  i.  e.,  by  doing  something  and  saying  nothing ;  or,  also  verbal, 
i.  e.,  by  saying  something  and  doing  nothing ;  or  it  may  be,  by 
both  :  and  either  of  them  may  make  a  good  delivery  and  a  perfect 
deed.  But  by  one  or  both  these  means,  it  must  be  made ;  for 
otherwise  albeit  it  be  never  so  well  sealed  and  written,  yet  is  the 
deed  of  no  force.  And  though  the  party  to  whom  it  is  made,  take 
it  to  himself,  or  happen  to  get  it  into  his  hands,  yet  it  will  do  him 
no  good,  nor  him  that  made  it  any  hurt,  until  it  be  delivered. 
And  as  proof  of  the  delivery  is  a  matter  in  pais,  so  parol  evidence 
is  properly  admissible  to  show,  that  the  deed  is  wanting  in  that 
essential  requisite  :"  1  Shep.  T.  57. 

The  court,  in  that  part  of  the  charge  which  has  been  made  the 
subject  of  exception,  ruled  that  if  the  deed  was  never  delivered,  no 
title  passed  to  the  plaintiff,  although  he  may  have  been  a  purchaser 
for  a  valuable  consideration,  without  notice.  The  facts  given  in 
evidence,  proved  that  the  deed  was  never  delivered,  either  by 
Morton  or  his  attorney;  that  the  possession  of  it  was  surreptitiously 
and  fraudulently  obtained  by  Glenn :  if  so,  according  to  the  au- 
thorities above  cited,  the  deed  was  void  ab  initio ;  of  no  force  and 
effect  whatever.  But  this  is  on  the  supposition  that  the  grantor 
has  done  no  act  ratifying  the  delivery  ;  for  a  deed  may  be  delivered 
by  the  party  himself  or  by  his  appointment  or  authority  precedent, 
or  assent  or  agreement,  subsequent ;  for  omnis  ratihibitio  mandato 
equiparatur.  If,  therefore,  the  plaintiff  could  have  proved,  that  the 
grantor,  as  he  suggests,  had  received  the  purchase-money  for  the 
property,  it  would  have  amounted  to  an  assent  to  the  delivery  of 
the  deed  to  Glenn.  But  this  was  a  matter  for  the  jury  ;  and  does 
not  enter  into  the  exception  to  the  charge  as  presented  by  the 
record.  Unless  there  was  a  subsequent  recognition  of  the  delivery, 
or  there  was  something  done  by  the  grantor,  which  enabled  the 
grantee  to  deceive  the  purchaser,  no  title  passed  any  more  than  in 
the  case  of  a  deed  that  was  forged.  But  the  jury  have  negatived 
every  allegation  of  that  kind.  They  have  found,  that  the  grantor 
retained  the  possession  of  the  property  as  before  the  pretended  sale  ; 
which  was  of  itself  notice  to  the  purchaser  so  as  to  put  him  on 
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inquiry  as  to  the  title.  A  bona  fide  purchaser,  for  a  valuable  con- 
sideration from  a  fraudulent  grantor,  is  protected  by  the  statute  of 
frauds.  But  that  is,  because  such  fraudulent  conveyances  are  not 
# qotn  absolutely  void,  but  are  voidable  *only  at  the  instance  of 
-1  the  party  aggrieved.  The  legal  title  passes  to  the  pur- 
chaser ;  for  although  void  as  to  creditors,  it  is  good  as  to  the 
grantor  :  it  therefore  comes  within  a  well-known  principle,  that 
where  the  equities  are  equal,  the  legal  tide  shall  prevail.  A  bona 
fide  purchaser  is  as  much  a  favorite  of  the  law  as  creditors,  and 
perhaps,  ought  to  be  more  so  ;  as  he  looks  to  the  property  itself  spe- 
cifically, whereas  creditors  look  to  the  general  funds.  On  this  prin- 
ciple, the  court  ruled  Price  v.  Junkin,  4  Watts  85.  That  was  the 
case  of  the  sale  of  land  by  an  executor,  in  pursuance  of  a  power  con- 
tained in  a  will.  It  was  held,  that  the  title,  though  fraudulent  and 
void  as  against  the  purchaser  from  the  trustee,  because  of  his  having 
been  a  party  to  the  fraud,  yet,  as  respects  a  subsequent  and  innocent 
purchaser  from  him,  the  title  was  good.  As  between  the  original 
parties,  the  conveyance  is  good,  although  subjected  to  be  defeated,  in 
the  one  case  by  the  children,  and  in  the  other  by  the  creditors  ;  but 
inasmuch  as  the  legal  title  passed,  it  together  with  an  equal  equity, 
gave  preference  to  the  subsequent  and  innocent  purchaser.  In  Price 
v.  Junkin,  Justice  Sergeant  says,  "  If  a  loss  is  to  happen  by  the  exer- 
cise of  that  power,  it  should  be  by  those  representing  the  testator, 
who  created  it,  and  thereby  enabled  the  executor  to  transfer  the 
legal  estate ;  not  by  the  person  who  trusted  to  a  title  derived 
under  that  power,  and  on  its  face,  fair  and  legal." — But  this  prin- 
ciple cannot  apply,  when  the  deed  was  not  delivered,  and  when  the 
party  is  in  no  default. 

We  do  not  perceive  the  force  of  the  objection  to  the  evidence  of 
the  conversation  between  Giles  Love  and  Daniel  T.  Glenn.  The 
witness,  at  the  time  he  saw  the  deed  from  Morton  to  Glenn,  told 
Glenn  he  had  no  authority  to  take  the  house  for  the  debt,  and  sug- 
gested that  he  should  put  in  the  name  of  Thomas  Glenn,  which  was 
afterwards  done.  The  evidence  was  pertinent,  as  it  tended  to  show, 
that  at  the  time  the  witness  saw  the  deed,  it  was  unexecuted.  Nor 
is  it  any  objection,  that  this  was  a  conversation  between  Daniel  T. 
Glenn  and  the  witness,  because,  as  appeared  from  the  testimony, 
the  whole  matter  resulted  from  a  contrivance  of  Glenn  for  his 
especial  benefit,  and  took  place  before  he  surreptitiously  obtained 
the  possession  of  the  deed,  upon  a  false  suggestion  from  Isaac  Mor- 
ton. Upon  the  same  principle,  that  it  is  a  part  of  the  res  gestce, 
the  declarations  of  William  Morton  to  Isaac  Morton  were  properly 
admitted  in  evidence. 

Judgment  affirmed. 

Cited  by  Counsel,  3  W.  &  S.  254;  3  Harris  466  ;  10  Casey  254 ;  12  Id. 
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387  ;  3  Wright  395  ;  9  P.  F.  Smith  463 ;  ||15  Id.  325 ;  2  Norris  284  ;  s  c.  4 
W.  N.  C.  286.11 

Cited  by  the  Court,  2  Barr  197  ;  and  commented  on  and  distinguished,  10 
Barr  295  ;  ||  cited  on  the  point  that  the  innocence  of  a  purchaser  from  a  forger 
cannot  validate  a  forged  deed  :  Reck  v.  Clapp,  2  Out.  586.  || 

See  also,  8  Watts  1 1 ;  7  Harris  199 ;  12  Id.  102 :  5  P.  F.  Smith  272. 
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Nathans  against  Morris  and  another. 

APPEAL. 

1.  A  testator  devised  to  trustees  and  their  heirs  three  yearly  ground-rents, 
viz.,  one  of  $240  per  annum,  one  of  $156  per  annum  and  one  of  $66  per 
annum,  in  trust,  as  a  fund  for  the  payment  of  a  certain  mortgage  debt  of 
$5000  due  by  him ;  and  until  the  said  debt  should  be  required  to  be  paid  off 
in  further  trust  to  receive  the  rents,  as  they  accrued,  and  thereout,  in  the 
first  instance,  pay  the  interest  on  the  said  mortgage  debt,  and  afterwards  pay 
thv  surplus  of  the  annual  income  to  his  grand-daughter  M.  L.  N.,  during  the 
term  of  her  life,  for  her  sole  and  separate  use,  without  being  liable  to  her 
husband's  debts,  and  after  her  death  in  trust  for  all  her  children  in  default 
of  children,  to  two  other  granddaughters,  M.  E.  H.  and  A.  S.  R.     Provided, 
that  if  the  said  mortgage  debt  should  be   required  to   be   paid,  that  said 
trustees  were  authorized  and  directed  to  sell  the  said  ground-rents  or  such 
and  so  many  as  should  be  sufficient  to  pay  off  the  said  mortgage  debt,  &c. : 
and  if  there  should  be  any  surplus  after  payment  of  the  said  debt,  &c.,  then 
to  pay  such  such  surplus  into  the  hands  of  his  granddaughter,  M.  L.  N.,  for 
her  separate  use  and  excluding  her  husband  from  all  right  or  interest  therein 
and  so  that  the  same  should  not  be  subject  to  his  debts,  &c. :  and  in  another 
item  of  his  will,  the  testator  gave  all  the  rest,  residue,  reversion  and  remain- 
der of  his  estate,  real,  personal  and  mixed,  not  therein  otherwise  disposed 
of  to  his  said  three  granddaughters,  M.  E.  H.,  M.  L.  N.  and  A.  S.  R.,  their 
heirs,  executors,  &c.     The  trustees  sold,  the  two  largest  ground-rents,  which 
produced  together  $7725 :  Held,  that  M.  L.  N.  was  entitled  to  receive  the 
whole  amount  of  the  surplus,  after  paying  the  mortgage  debt  and  interest,  to 
her  separate  and  absolute  use. 

2.  Commissions  of  trustees  fixed  at  three  per  cent,  on  the  purchase-money 
(amounting  to  $7725)  of  certain  ground-rente  sold  by  them  in  pursuance  of 
the  directions  in  a  will. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
for  the  City  and  County  of  Philadelphia,  made  in  a  certain  cause 
there  depending  in  equity,  wherein  Margaret  Lucretia  Nathans,  by 
her  husband  and  next  friend,  Jacob  Nathans,  was  complainant,  and 
Joseph  Morris  and  Andrew  Geyer  were  defendants. 

The  bill  of  the  complainant  set  forth,  that  by  the  last  will  and 
testament  of  her  late  grandfather,  Peter  Ozeas,  dated  December 
26,  1823,  the  complainant  became  entitled  to  a  certain  interest  in 
three  several  ground-rents,  therein  described,  one  of  two  hundred 
and  forty  dollars  per  annnm,  payable  by  Hugh  Cooper,  one  of  one 
hundred  and  fifty-six  dollars,  per  annum,  payable  by  Samuel  Wil- 
liams, and  another  of  sixty-six  dollars  per  annum  ;  and  is  in  and 
4  WHARTON — 25 
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*oqn-i  by  the  said  *will  on  record  at  Philadelphia,  more  fully  and 
-"  at  large  appears :  that  in  and  by  the  said  will,  Joseph  Mor- 
ris and  Andrew  Geyer  were  appointed  trustees  in  regard  to  the 
said  ground-rents,  with  power  and  authority  to  sell,  in  case  a  cer- 
tain mortgage  debt  of  five  thousand  dollars  should  be  demanded, 
the  said  ground-rents,  or  such  or  so  many  of  them  as  should  be 
necessary  or  sufficient  to  pay  off,  and  discharge  the  said  mortgage 
debt  of  five  thousand  dollars,  and  the  interest  thereof,  together  with 
all  such  costs  and  charges  as  may  have  accrued  thereon,  and  to 
make,  execute,  and  deliver  good  and  sufficient  titles  for  the  same  to 
the  purchaser  or  purchasers  thereof,  and  his,  her  or  their  heirs  and 
assigns  forever,  freed  and  discharged  from  all  uses  and  trusts  in 
the  said  will  appointed,  and  by  and  with  the  proceeds  of  such  sales, 
to  pay  off,  and  discharge  the  said  mortgage  debt,  both  principle 
and  interest,  together  with  the  costs  and  charges,  &c.,  and  if  there 
should  remain  any  surplus  of  the  proceeds  of  such  sales,  after  the 
payment  of  the  said  debt,  interest,  and  costs,  and  charges  aforesaid, 
then  to  pay  over  such  surplus  into  the  hands  of  his  granddaughter, 
Margaret  Lucretia  Nathans,  to  and  for  her  sole  and  separate  use 
and  benefit,  excluding  her  husband  from  all  right  and  interests 
therein,  so  that  the  same,  and  every  part  thereof,  should  not  be  in 
his  power  or  disposal,  or  subject  to  his  control  or  intermeddling,  or 
liable  in  any  way  or  manner  whatever  to  his  debts,  contracts  for- 
feitures and  engagements,  present  or  future  ;  and  the  receipt  of  his 
said  granddaughter,  Margaret  Lucretia  Nathans,  in  her  own  name, 
and  under  her  own  hand  alone  for  the  said  surplus  of  such  proceeds 
of  sales,  if  any  there  be,  should,  notwithstanding  her  coverture,  be 
the  only  sufficient  discharge  to  his  said  trustees  for  the  same,  any 
thing  thereinbefore  cantained  to  the  contrary  notwithstanding. 
That  according  to  the  said  will,  the  said  mortgage  debt  having  been 
previously  demanded,  the  said  trustees  did,  on  the  twenty-second 
day  of  December,  A.  D.  1836,  sell  two  of  the  said  ground-rents, 
viz. :  the  said  rent  of  two  hundred  and  forty  dollars  per  annum, 
for  the  sum  of  four  thousand  eight  hundred  and  twenty-five  dollars, 
and  the  said  rent  of  one  hundred  and  fifty-six  dollars  per  annum, 
for  the  sum  of  two  thousand  nine  hundred  dollars,  making  together 
the  sum  of  seven  thousand  seven  hundred  and  twenty-five  dollars, 
at  public  sale  ;  and  subsequently  the  purchasers  thereof  took  the 
title  thereof  from  the  said  trestees,  and  paid  over  to  them  the  said 
trustees,  the  purchase-money,  deducting  the  said  mortgage  debt  and 
interest,  which  they  the  said  purchasers  paid  off  themselves  :  that 
the  said  trustees  became  bound,  according  to  their  duty,  to  pay 
forthwith  to  the  complainant,  the  said  balance,  so  by  them  received, 
amounting  to  more  than  two  thousand  seven  hundred  dollars,  in 
execution  of  the  said  will :  but  that  they  never  did  call  upon  the 
complainant  to  pay  the  same,  nor  had  they  offered  or  been  willing 


1839.]  OF  PENNSYLVANIA.  390 

[Nathans  v.  Morris  ] 

to  pay  over  the  same,  according  to  the  said  will,  ana  their  duty  as 
trustees,  &c.,  although  the  complainant  had  repeatedly  *de-   r*qq-i 
manded  the  same,  and  been  in  need  of  funds,  and  made   ^ 
known  her  wants  to  the  trustees,  &c. 

The  answer  of  the  trustees  admitted,  that  the  complainant's 
grandfather,  Peter  Ozeas,  made  his  last  will  and  testament,  bearing 
date  the  twenty-sixth  day  of  December,  A.  D.  1823  :  that  the  re- 
spondents were  appointed  executors  of  said  will,  and  trustees  for 
certain  purposes  declared  therein  :  that  after  the  death  of  said  tes- 
tator they  proved  the  said  will,  and  a  codicil  thereto  annexed,  and 
took  upon  themselves  the  burden  of  the  execution  thereof ;  for  the 
provisions  of  which  and  the  legal  import  thereof,  the  respondents 
referred  the  court  to  the  proof  thereof,  by  the  exhibition  of  a 
certified  copy  of  said  will,  and  submitted  themselves  to  the  judg- 
ment of  the  court,  as  to  the  legal  construction  of  the  will.  They 
admitted  that  the  mortgage  debt  of  five  thousand  dollars  referred 
to  in  the  complainant's  bill,  was  demanded  of  the  respondents  as 
executors  of  the  said  will,  and  required  to  be  paid  ;  and  that  the 
respondents  did,  according  to  the  directions  of  the  testator,  on  the 
twenty-second  day  of  December,  A.  D.  1836,  cause  to  be  sold  at 
public  sale,  two  of  said  ground-rents  mentioned  in  the  complainant's 
bill,  to  wit,  the  rent  of  two  hundred  and  forty  dollars  per  annum, 
and  the  rent  of  one  hundred  and  fifty-six  dollars  per  annum, 
the  former  for  the  price  or  sum  of  four  thousand  eight  hundred 
and  twenty-five  dollars,  and  the  latter  for  the  sum  of  two  thousand 
nine  hundred  dollars,  making  together  the  sum  of  seven  thousand 
seven  hundred  and  twenty-five  dollars ;  and  that  they  received 
the  purchase-money  and  made  conveyances  of  the  said  rents  to  the 
purchasers  respectively  thereof;  and  the  respondents,  with  the 
moneys  proceeding  from  the  sales,  paid  and  satisfied  the  said  mort- 
gage debt  and  the  interest  thereon,  and  the  expenses  of  the  sale. 
The  respondents  annexed  an  account  of  their  transactions  in  their 
said  trust  under  the  said  will  as  a  part  of  this  their  answer.  They 
submitted  themselves  to  the  judgment  of  this  court,  and  to  their 
construction  of  the  will,  whether,  upon  the  facts  set  forth,  they,  as 
such  trustees,  were  bound  to  pay  over  to  the  complainant  the  money 
proceeding  from  the  sale  of  the  said  ground-rents,  or  any  part 
thereof,  and  if  any,  what  part  thereof:  or  whether  on  a  true  and 
sound  construction  of  the  will,  it  was  the  plain  intent  of  the  testa- 
tor, apparent  from  the  will,  that  the  money,  or  so  much  thereof  as 
this  court  should  think  proper,  should  be  secure  to  the  sole  and  sep- 
arate use  of  the  complainant  by  the  appointment  of  a  trustee  for  that 
purpose,  and  the  payment  of  the  money  to  a  trustee  so  appointed,  &c. 

A  petition  was  afterwards  presented  by  the  complainant  setting 
forth,  that  since  the  filing  of  her  bill  she  had  been  informed,  that 
certain  persons,  viz.,  Mary  E.  Hearttie  and  Horace  Ramberger,  a 
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minor  under  the  age  of  fourteen  years,  or  some  persons  on  their 
*3Q91   *benalf:>  claimed  an  interest  in  the  fund  and  the  estate  ;  and 
'   prayed  that  they  might  be  added  as  parties. 

The  said  Mary  E.  Hearttie  and  H.  Ramberger  filed  an  answer, 
claiming  a  certain  interest  in  the  fund  and  estate  under  the  will  of 
Peter  Ozeas ;  and  denied  the  right  of  the  complainant,  &c. 

On  the  27th  of  April  1827,  by  an  order  made  in  this  cause,  the 
respondents,  Morris  and  Geyer,  were  directed  to  pay  into  court  the 
sum  of  $2217.63  admitted  by  the  answer  to  be  in  their  hands ; 
which  sum  was  accordingly  paid  in. 

On  the  8th  of  December  1837,  the  following  decree  was  made  : 

"  It  is  ordered  and  decreed  by  the  court,  that  the  item  of  three 
hundred  and  eighty-six  dollars  twenty-five  cents,  charged  in  the 
account  filed  by  the  said  Joseph  Morris  and  Andrew  Geyer  as  com- 
missions, in  receiving  seven  thousand  seven  hundred  and  twenty- 
five  dollars  ($7725),  be  disallowed  and  in  lieu  thereof  the  sum  of 
one  hundred  and  eighty-three  dollars  thirty-seven  cents  ($183.37), 
be  allowed  ;  being  three  per  cent,  on  six  thousand  one  hundred  and 
twelve  dollars  and  fifty  cents  ($6112.50),  that  being  the  amount 
which  the  ground-rents  for  two  hundred  and  forty  dollars  ($240), 
and  sixty-six  dollars  ($66),  would  have  produced  ;  thus  making  the 
balance  in  the  hands  of  the  said  trustees  at  the  time  of  filing  said 
account,  two  thousand  four  hundred  and  twenty  dollars  fifty- one 
cents  ($2420.51) ;  and  it  appearing  to  the  said  court  that  as  to 
the  sum  of  eight  hundred  and  forty-six  dollars  sixty-three  cents, 
part  of  the  said  balance,  the  trust  has  expired,  it  is  ordered  and  de- 
creed that  the  said  sum  of  eight  hundred  and  forty- six  dollars  sixty- 
three  cents  be  paid  to  the  said  Margaret  L.  Nathans  for  her  sole 
and  separate  use,  and  that  the  balance  of  one  thousand  five  hundred 
and  seventy-three  dollars  and  eighty-eight  cents,  be  forthwith 
invested  by  the  trustees  under  the  direction  of  this  court  in  one  of 
the  securities  provided  by  the  law,  for  the  purposes  mentioned  and 
expressed  in  the  will  of  P.  Ozeas." 

From  this  decree  an  appeal  was  taken  by  each  party. 

The  following  extract  from  the  will  of  Peter  Ozeas,  is  necessary 
to  the  understanding  of  the  points  in  debate. 

"  Item — I  give  and  devise  unto  my  friends  Joseph  Morris  of  the 
said  city,  house-carpenter,  and  Andrew  Geyer  of  the  said  city, 
esquire,  and  their  heirs,  all  those  my  two  yearly  rent  charges  or 
ground-rents,  issuing  out  of  lots  of  ground,  situate  on  the  north 
side  of  Mulberry  street,  between  the  said  Eighth  and  Ninth  streets, 
in  the  said  city,  one  of  two  hundred  and  forty  dollars  per  annum, 
payable  by  Hugh  Cooper ;  and  the  other  of  one  hundred  and  fifty- 
*oqq-i  six  *dollars  per  annum,  payable  by  Samuel  Williams  ;  and 
J  also  all  that  my  other  yearly  rent  charge  or  ground-rent  of 
sixty-six  dollars  per  annum,  issuing  out  of  a  lot  of  ground  on  Cherry 
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street,  between  the  said  Eighth  and  Ninth  streets,  in  the  said  city, 
and  all  the  ways,  means  and  remedies  for  the  recovery  thereof, 
respectively,  to  hold  to  them  the  said  Joseph  Morris  and  Andrew 
Geyer,  and  their  heirs  and  assigns,  to  their  proper  use  forever — in 
trust  nevertheless  as  a  fund  for  the  payment  of  a  certain  mortgage 
debt  or  principal  sum  of  five  thousand  dollars  by  me  owing,  and 
payable  with  interest  unto  Stephen  Anderson  ;  and  upon  the  further 
trust,  that  until  the  said  principal  debt  shall  be  required  to  be  paid 
off,  they  my  said  trustees  shall  receive  the  said  three  yearly  rent 
charges  or  ground-rents,  as  they  shall  respectively  accrue  and  grow 
due  ;  and  thereout  in  the  first  instance  pay  and  discharge  the 
interest  of  the  said  mortgage  debt  of  five  thousand  dollars,  as  the 
same  shall  from  time  to  time  accrue  and  grow  due  ;  and  shall  after- 
wards pay  over  the  surplus  of  the  annual  income  of  the  said  three 
several  ground-rents  into  the  hands  of  my  granddaughter  Margaret 
Lucretia  Nathans,  from  time  to  time  during  all  the  term  of  her 
natural  life,  to  and  for  her  sole  and  separate  use  and  benefit,  with- 
out being  liable  in  any  way  or  manner  whatever  to  her  husband's 
debts,  contracts,  forfeitures  or  engagements,  present  or  future  ;  and 
the  receipts  of  my  said  granddaughter  Margaret  Lucretia  Nathans, 
in  her  own  name  and  under  her  own  separate  hand  alone,  for  the 
said  surplus  of  the  said  annual  income  of  the  said  three  several 
ground-rents  shall,  notwithstanding  her  coverture,  be  the  only  suffi- 
cient discharges  to  my  said  trustees  for  the  same.  And  from  and 
immediately  after  the  decease  of  my  said  granddaughter,  Margaret 
Lucretia  Nathans,  then  as  for  and  concerning  the  said  three  several 
yearly  rent  charges  or  ground-rents  last  before  mentioned,  in  trust, 
to  the  use  and  behoof  of  all  and  every  the  children  of  my  said 
granddaughter  Margaret  Lucretia  Nathans,  born  and  to  be  born, 
that  shall  be  living  at  her  death,  and  the  lawful  issue  of  such  of 
them  as  shall  be  then  dead  leaving  issue  and  their  respective  heirs 
and  assigns  forever,  equally  to  be  divided  amongst  them,  part  and 
share  alike,  as  tenants  in  common :  so  always  however  that  such 
issue  take  amongst  them  in  fee  simple  and  in  equal  parts  as  tenants 
in  common,  such  part  and  share  only,  as  his,  her  or  their  deceased 
parent  would  have  taken  if  then  living,  and  no  more.  And  if  my 
said  granddaughter,  Margaret  Lucretia  Nathans,  shall  die  without 
leaving  a  child  or  children,  or  a  grandchild  or  grandchildren,  her 
surviving,  then  I  give  and  devise  all  the  aforesaid  three  several 
yearly  rent  charges  or  ground-rents,  last  before  mentioned,  unto  her 
two  sisters,  my  said  granddaughters,  Mary  Eckhart  Hearttie  and 
Anna  Susannah  Ramberger,  and  their  several  and  respective  heirs 
and  assigns  forever,  equally  to  be  divided  between  them,  part  and 
share  alike,  as  tenants  in  common.  Provided  always,  and  upon 
this  further  trust  and  special  confidence  nevertheless,  that  *if 
the  aforesaid  mortgage,  debt,  or  principal  sum  of  five  thou- 
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sand  dollars  shall,  at  any  time  be  demanded  or  required,  from  my 
executors  or  estate,  then  and  in  that  case,  my  trustees,  the  said 
Joseph  Morris  and  Andrew  Geyer,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor  shall,  and  I  do  hereby  order  and  direct, 
authorize  and  empower  them,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  forthwith,  after  such  demand  or  requisition, 
to  bargain  and  sell,  and  absolutely  dispose  of  the  said  three  several 
yearly  rent-charges  or  ground-rents  herein  last  before  mentioned, 
or  such  and  so  many  of  them,  as  shall  be  sufficient  to  pay  off  and 
discharge  the  said  mortgage  debt  of  five  thousand  dollars  and 
the  interest  thereof,  together  with  all  such  costs  and  charges 
as  may  have  accrued  thereon,  and  to  make,  execute  and  deliver, 
good  and  sufficient  titles  for  the  same,  to  the  purchaser  or  pur- 
chasers thereof,  and  his,  her  or  their  heirs  and  assigns  forever, 
freed  and  discharged  from  the  uses  and  trusts  aforesaid  ;  and  by  and 
with  the  proceeds  of  such  sales  to  pay  off  and  discharge  the  said 
mortgage  debt,  both  principal  and  interest,  together  with  the  costs 
and  charges  thence  arising ;  any  thing  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding.  And  if  there 
should  then  remain  any  surplus  of  the  said  proceeds  of  sales,  after 
payment  of  the  said  debt  and  interest,  and  costs  and  charges 
aforesaid,  then  to  pay  over  such  surplus  into  the  hands  of  my  said 
granddaughter  Margaret  Lucretia  Nathans,  to  and  for  her  sole  and 
separate  use  and  benefit,  excluding  her  husband  from  all  right  and 
interest  therein,  so  that  the  same  or  any  part  thereof  shall  riot  be 
in  his  power  or  disposal,  or  subject  to  his  control  or  intermeddling, 
or  liable  in  any  way  or  manner  whatever,  to  his  debts,  contracts, 
forfeitutes  or  engagements,  present  or  future ;  and  the  receipt  of  my 
said  granddaughter  Margaret  Lucretia  Nathans,  in  her  own  name 
and  under  her  own  hand  alone,  for  the  said  surplus  of  such  proceeds  of 
eales,  if  any  there  be,  shall,  notwithstanding  her  coverture,  be  the  only 
sufficient  discharge  to  my  said  trustees  for  the  same,  anything  herein- 
before contained  to  the  contrary  thereof  in  any  wise  notwithstanding. 
"  Item — As  for  and  concerning  all  the  rest,  residue,  reversion 
and  remainder  of  my  estate,  real,  personal  and  mixed,  whatsoever 
and  wheresoever,  which  I  have  not  hereinbefore  otherwise  disposed 
of,  I  do  hereby  give,  devise  and  bequeath  the  same  and  every  part 
and  parcel  thereof  unto  my  said  three  grandchildren,  Mary  Eckhart 
Hearttie,  Margaret  Lucretia  Nathans  and  Anna  Susannah  Ram- 
berger,  their  several  and  respective  heirs,  executors,  administrators 
and  assigns  forever,  equally  to  be  divided  amongst  them,  part  and 
share  alike,  as  tenants  in  common." 

Mr.  Hirst,  and  Mr.  J.  R.  Ingersoll,  for  Mrs.  Nathans. 
Mr.  F.  W.  Hubbell,  for  the  defendants,  Geyer  and  Morris. 
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*Mr.  KeemU,  for   the   defendants,  Hearttie  and   Ram- 
berger. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — All  the  parties  concerned  seem  to  have  been  dis- 
satisfied with  the  decree  of  the  court  below,  and  each,  therefore, 
has  taken  an  appeal.  The  trustees,  Joseph  Morris  and  Andrew 
Geyer,  think  themselves  aggrieved  by  it,  because  the  claim  made 
by  them  for  compensation  for  their  services  in  the  execution  of  the 
trust  was  partly  disallowed.  From  all  that  has  been  shown  in 
regard  to  this,  we  are  not  enabled  to  say  that  the  sum  allowed  to 
the  trustees  by  the  decree  of  the  court,  is  not  a  reasonable  compen- 
sation for  their  services  rendered,  and  the  expense  incurred  by  them, 
in  the  execution  of  that  part  of  the  trust,  on  account  of  which  it  was 
particularly  allowed.  It  has,  however,  been  objected  by  the  other 
parties,  that  the  sum  allowed  to  the  trustees  for  their  trouble,  is  too 
great ;  but  nothing  has  been  adduced  to  satisfy  us,  that  this  objec- 
tion is  well  founded.  We  therefore  affirm  the  decree  of  the  court 
below,  so  far  as  regards  the  allowance  made  thereby  to  the  trustees, 
in  order  that  they  might  be  recompensed  for  the  attention  and  ser- 
vices given  by  them  in  the  execution  of  that  part  of  their  trust, 
which  has  given  rise  to  the  present  controversy. 

Mary  E.  Hearttie  and  Horace  Ramberger,  a  minor,  and  only 
child  and  representative  of  Anna  Susanna  Ramberger,  named  in 
the  will  of  the  testator,  and  now  deceased,  besides  objecting  to  the 
amount  of  the  compensation  allowed  to  the  trustees,  objected  also 
to  the  decree  of  the  court  below,  because  the  court  did  not  direct 
the  whole  of  the  surplus  money  arising  from  the  sale  of  the  two 
ground-rents  upon  which  the  mortgage  rested,  after  satisfying  the 
a-mount  of  the  debt  therein  mentioned  with  the  interest,  charges 
and  costs  accrued  thereon,  to  be  invested  in  trust  for  the  like  uses 
and  subject  to  the  like  limitations,  as  are  declared  and  directed  by 
the  testator,  in  his  will  in  regard  to  the  ground-rents  themselves, 
as  long  as  there  should  be  no  occasion  to  sell  them  ;  whereas  the 
complainant,  Margaret  Lucretia  Nathans,  beside  excepting  to  the 
amount  of  the  compensation  allowed  to  the  trustees,  excepts  to  the 
decree  of  the  court,  on  the  ground  that  the  whole  of  the  said  sur- 
plus, was  not  decreed  and  given  by  the  court  to  her,  for  her  sole 
and  separate  use  absolutely,  in  conformity  to  that  clause  in  the  will 
of  the  testator,  which  directs  in  these  words,  "  And  if  there  should 
then  remain  any  surplus  of  the  said  proceeds  of  sales,  after  payment 
of  the  said  debt  and  interest,  and  costs  and  charges  aforesaid,  then 
to  pay  over  such  surplus  into  the  hands  of  my  said  granddaughter, 
Margaret  Lucretia  Nathans  (the  complainant)  to  and  for  her  sole 
and  separate  use  and  benefit,  excluding  her  husband  from  all  right 
and  interest  therein,  so  that  the  same  or  any  part  thereof,  shall 
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not  be  in  his  power  or  disposal,  or  subject  to  his  control  and  inter- 
*QQfn  meddling,  or  liable  in  any  *way  or  manner  whatever,  to  his 
J  debts,  contracts,  forfeitures,  or  engagements,  present  or 
future,  and  the  receipt  of  my  said  granddaughter,  Margaret  Lucre- 
tia  Nathans,  in  her  own  name  and  under  her  own  hand  alone,  for 
the  said  surplus  of  such  proceeds  of  sales,  if  any  there  be,  shall, 
notwithstanding  her  coverture,  be  the  only  sufficient  discharge  to 
my  said  trustees  for  the  same,  anything  hereinbefore  contained  to  the 
contrary  thereof  in  anywise  notwithstanding."  This  clause  of  the 
will,  it  must  be  admitted,  is  expressed  with  precision  and  clearness, 
free  certainly  from  all  ambiguity  ;  and  from  its  peculiar  import  in  ex- 
cluding the  husband  of  Mrs.  Nathans,  from  receiving  such  surplus 
as  is  therein  mentioned,  and  preventing  it  from  being  made  liable 
for  the  payment  of  his  debts,  without  the  consent  of  Mrs.  Nathans, 
it  would  not  be  unreasonable  to  infer  thence,  that  the  testator  must 
have  supposed  it  might  possibly  be  of  considerable  value,  on  account 
of  its  large  amount,  and  therefore  might  be  of  great  benefit  to  Mrs. 
Nathans,  otherwise  he  need  not  have  cared  for  her  husband's  receiv- 
ing it.  And  being  posterior  in  the  will  to  the  other  part  thereof, 
relied  on  by  the  defendants  Hearttie  and  Ramberger,  it  is  totally 
repugnant  to  it,  so  that  the  two  parts  cannot  stand  together,  and  it 
must  prevail  according  to  the  rule,  cum  duo  inter  se,  pugnantia 
reperiuntur,  intestamento  ultimum  ratum  est.  Co.  Lit.  112,  b.  ;  2 
Bl.  Com.  381.  That  they  are  wholly  irreconcilable  with  each  other, 
and  cannot  stand  together,  is  perfectly  manifest,  if  it  were  intended 
that  both  should  take  effect  at  the  same  time,  which  was  certainly 
not  the  case!  It  is  not  like  the  case  where  the  same  thing  is  devised 
or  bequeathed  in  the  same  will  to  two  different  persons,  about  which 
there  was  great  difficulty  and  diversity  of  opinion,  and  in  which  the 
rule,  just  stated,  has  been  got  over  by  giving  it  to  them  either  as 
joint  tenants,  or  tenants  in  common.  3  Atk.  493;  Co.  Litt.  112, 
b.  ;  Hargrave,  note  1.  Here  the  surplus  which  is  given  by  the 
latter  part  of  the  will,  to  Mrs.  Nathans,  is  not  the  identical  thing 
that  is  disposed  of  by  the  former  or  prior  part  of  the  will.  It  was 
not  in  being  at  the  time  of  making  the  will,  nor  at  the  time  of  the 
death  of  the  testator.  It  was  also  uncertain  when,  if  ever,  it  should 
come  into  being ;  this  was  the  view  which  the  testator  had  of  it ;  and 
accordingly  he  intended  by  the  latter  part  of  his  will  to  provide  for 
the  disposition  of  it,  whenever  it  should  arise,  if  at  all,  or  come  into 
existence.  The  prior  part  of  the  will  does  not  touch  it,  and  was 
not  intended  by  the  testator  to  affect  it  in  any  way  whatever ;  the 
prior  operates  upon  the  ground-rents,  a  different  thing  altogether, 
and  directs  the  uses  to  which  they  shall  be  applied,  so  long  as  they 
shall  remain  in  the  hands  of  the  trustees  unsold  ;  but  then  this  ap- 
propriation of  ground-rents,  from  its  very  nature  was  to  terminate 
upon  the  sale  being  made  of  them  by  the  trustees,  as  therein  directed ; 
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upon  which  event,  and  not  before,  the  surplus,  for  the  disposition 
whereof  the  latter  part  provides,  might  arise  and  come  into  being. 
Thus  seeing  that  those  two  parts  of  the  will  are  applicable  to  dis- 
tinct *and  different  objects,  and  the  operation  of  the  latter  r^oo? 
intended  only  to  commence  upon  the  determination  of  the  '- 
prior,  it  is  perfectly  obvious  that  they  are  consistent  with  each  other, 
and  may  stand  together. 

But  it  is  said,  that  the  latter  part  being  only  indicative  of  the 
particular  intent  of  the  testator,  ought  not  to  be  permitted  to  operate 
so  as  to  defeat  the  general  intent,  which,  it  is  alleged,  is  manifested 
throughout  the  will.  This  rule,  although  said  to  have  a  governing 
influence  in  the  construction  of  wills,  can  have  no  application  here, 
for  the  intention  displayed  in  that  part  of  the  will,  under  which  the 
defendants  Hearttie  and  Ramberger  claim,  does  not  accord  seeming- 
ly more  with  any  general  intention  that  may  be  manifested  by  the 
testator  in  his  will,  than  the  intention  disclosed  in  the  latter  clause 
does,  under  which  Mrs.  Nathans  claims.  Nor  does  it  appear  that 
either  of  those  parts  can  be  considered  as  running  counter  to  any 
general  intention  that  can  be  collected  from  the  whole  tenor  of  the 
will :  they  are  not  only  consistent  with  each  other,  but  would  appear 
to  be  so  with  the  general  scope  and  design  of  the  will. 

It  is  also  said,  that  the  testator  could  not  have  intended  that  so 
large  a  surplus,  as  there  is  here,  should  be  given  to  Mrs.  Nathans 
absolutely,  for  her  sole  and  separate  use,  as  directed  in  the  latter 
clause  of  the  will ;  that,  at  most,  he  could  only  have  intended  some 
small  inconsiderable  sum  of  money ;  supposing  that  in  no  event, 
upon  the  sale  of  the  ground- rents,  for  the  purpose  of  paying  off  the 
mortgage,  it  could  be  more.  This,  if  not  fanciful,  is  at  best  merely 
conjectural;  and  would  therefore  be  a  very  unsafe  basis  to  found  a 
construction  upon.  If  such  had  been  his  intention,  nothing  could 
have  been  more  easy,  than  to  have  said  so,  and  to  have  put  an 
express  limit  upon  it ;  but  he  has  not  done  it,  neither  has  he  used 
any  words  from  which  it  is  possible  to  draw  the  conclusion  that  such 
was  his  intention.  Indeed  it  may  well  be  doubted,  as  has  been 
already  suggested,  whether  he  would  have  considered  a  surplus,  of 
a  trifling  amount,  of  sufficient  importance  to  make  it  either  neces- 
sary or  expedient  to  give  it  in  such  a  manner  to  Mrs.  Nathans,  as  to 
exclude  her  husband  from  the  right  of  receiving  it.  It  may  be,that 
rather  than  pronounce  a  will,  or  a  devise,  or  bequest  in  it,  void  for 
uncertainty,  what  seemed  from  the  will  itself,  to  have  been  the 
probable  intention  of  the  testator,  would  be  deemed  sufficient  to 
prevent  it  from  being  declared  a  nullity  ;  but  I  apprehend  that 
fancy  or  bare  conjecture,  ought  never  to  be  permitted  to  supply  the 
want  of  evidence  of  intention ;  and  certainly  never  can  be  consid- 
ered sufficient  to  set  aside  a  clear  and  positive  provision  in  a  will, 
expressed  in  terms  of  definite  and  precise  meaning,  and  there- 
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fore  susceptible  of  but  one  construction.  The  whole  of  the  sur- 
plus here  then  is  given  to  Mrs.  Nathans,  for  her  sole  and  separate 
use  absolutely,  without  any  qualification  or  limitation  whatever, 
either  as  to  its  amount,  duration,  or  anything  else  attending  it,  yet 
*3°/81  ^e  testator  was  certainly  *aware  that  the  surplus  might 
-"  happen  to  be  either  small  or  something  considerable,  just  as 
the  ground-rents  should  happen  to  bring  high  or  low  prices  ;  for  in 
directing  the  sale  of  them,  he  has  ordered  that  they  should  all  be 
sold,  or  such  and  so  many  of  them  as  should  be  sufficient  to  pay  off 
the  mortgage  debt,  with  the  interest,  charges  and  costs  accrued 
thereon  ;  so  that  it  might  be  necessary,  after  having  sold  one  of 
the  ground-rents,  to  sell  the  second  or  the  third,  in  order  to  make 
up  a  very  small  deficiency,  which  would  be  likely  to  produce  a 
large  surplus.  But  it  has  been  objected  to  Mrs.  Nathans  claiming 
the  whole  of  the  surplus,  that  the  trustees  improperly  increased  the 
amount  of  it  beyond  what  it  would  and  ought  to  have  been,  by  sell- 
ing the  two  largest  ground-rents,  instead  of  the  largest  and  the 
least.  It  is  a  sufficient  answer  to  this,  however,  to  say  that  it  has 
not  been  shown,  that  a  sale  of  the  largest  and  the  least  ground-rents 
would  have  yielded  a  sum  of  money  sufficient  to  have  satisfied  the 
mortgage  debt  with  the  interest,  charges  and  costs  accrued  thereon  ; 
and  if  it  would  not,  it  is  evident  that  the  sale  of  the  remaining 
ground-rent,  which  in  that  event  would  have  become  necessary, 
would  still  have  increased  the  surplus  in  amount,  above  what  it  is 
now,  and  possibly  have  subjected  the  trustees  to  some  blame.  The 
court  below  seem  to  have  founded  their  decree  upon  the  assumption 
of  the  fact,  that  the  least  ground-rent,  if  it  had  been  offered  for 
sale  by  the  trustees,  would  have  brought  a  price  in  proportion  to 
its  nominal  amount,  equal  to  those  produced  by  the  sales  of  the 
two  largest,  which  with  the  price  of  the  largest  ground-rent,  would 
have  been  sufficient  to  have  satisfied  the  mortgage,  besides  all 
charges,  and  left  a  surplus  of  eight  hundred  and  forty-six  dollars 
and  sixty-three  cents.  The  court,  accordingly,  conceived  that  this 
sum  would  have  been  the  amount  of  the  surplus,  had  the  trustee 
pursued  a  proper  course,  and  sold,  as  the  court  thought  they  ought 
to  have  done,  the  largest  and  the  least  of  the  three  ground-rents, 
instead  of  the  two  largest,  decreed  that  it  should  be  paid  to  Mrs. 
Nathans,  for  her  sole  and  separate  use.  That  the  least  ground-rent 
could  have  been  sold  equally  as  well  as  the  others,  had  it  been 
offered,  seems  to  have  been  matter  of  conjecture,  without  any  evi- 
dence being  adduced  to  show  what  it  would  have  brought  at  a  pub- 
lic sale.  In  the  absence  then  of  all  proof  on  this  head,  we  must 
presume  that  the  trustees  acted  fairly  and  discreetly,  and  sold  such 
of  the  ground-rents  only  as  were  proper,  in  order  to  raise  the 
requisite  sum  of  money,  and  having  done  this,  there  remains  a 
surplus,  after  paying  off  the  mortgage  and  all  charges,  of  two  thous- 
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and  four  hundred  and  twenty  dollars  and  fifty-one  cents.  This  ?um 
it  would  then  seem,  from  the  plain  unequivocal  terms  of  the  will, 
the  testator  intended  should  be  given  to  Mrs.  Nathans,  for  her  sole 
and  separate  use  absolutely.  It  is  therefore  ordered  and  decreed 
by  this  court,  that  the  said  sum  of  two  thousand  four  hundred  and 
twenty  dollars  and  *fifty-one  cents  of  the  money  which  is  r#oqq 
in  court,  be  paid  to  the  said  Margaret  Lucretia  Nathans,  "- 
for  her  sole  and  separate  use  ;  and  that  the  decree  of  the  court 
below  be  reversed,  excepting  as  to  the  allowance  decreed  to  the 
trustees  for  their  trouble  and  services,  which  part  of  it  is  hereby 
affirmed. 

Decree  accordingly. 

Cited  by  Counsel,  10  Barr  36;  2  Jones  349 ;   14  Wright  78;  ||32  Smith 
226 ;  s.  c.  1  W.  N.  C.  227  ;  3  Norris  304. || 
Cited  by  the  Court,  2  Wright  119. 
See  ante  98  ;  ||  as  to  commissions.  || 
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Fassit  and  others  against  Phillips  and  others. 

IN    EQUITY. 

An  assignment  by  partners  for  the  benefit  of  creditors,  purported  to  convey 
all  their  partnership  effects,  &c.,  and  certain  real  estate  belonging  to  one  of 
the  partners,  and  stipulated  for  a  general  release.1  A  bill  was  filed,  setting 
fortn  that  the  partners  owned  separate  real  estate,  which  was  not  mentioned 
in  the  assignment,  and  an  injunction  was  granted  to  restrain  the  assignees 
from  proceeding  under  the  assignment.  It  appeared  by  the  answer  that  the 
only  separate  real  estate  of  either  partner,  which  had  not  been  mentioned  in 
the  assignment,  was  a  house  and  lot  of  ground  encumbered  beyond  their  full 
Value.2  The  court,  on  motion,  dissolved  the  injunction. 

THIS  cause  came  before  the  court  on  a  motion  to  dissolve  an 
injunction,  which  had  been  granted  on  the  filing  of  a  bill  by  James 
Fassit,  Theodore  L.  Fassit,  and  Alfred  Fassit,  co-partners  in  trade, 
as  James  Fassit  &  Co.,  against  Isaac  Phillips,  Joseph  L.  Moss, 
Joseph  Mora  Moss  and  David  Samuel. 

The  bill  set  forth  that  the  complainants  had  been  in  the  habit 
of  transacting  business  with  Isaac  Phillips  and  Joseph  L.  Moss, 
who  traded  in  the  city  of  Philadelphia  under  the  firm  of  R.  &  I. 
Phillips  ;  that  said  R.  &  I.  Phillips,  in  consequence  of  their  mu- 
tual dealings  and  business  transactions  became  indebted  unto  the 

1  ||  Preferences  in  an  assignment  are  void  except  for  certain  wages.  A 
stipulation  for  a  release  is  deemed  a  preference.  Acts  17th  April  1843,  §  1 
P.  L.  273;  16th  April  1849,  |  4,  P.  L.  64;  Pur.  Dig.  p.  91,  pi.  2,  3  (ed 
1873),  and  notes.  The  act  does  not  invalidate  the  assignment.  || 

*  ||  See  note  at  end  of  this  case.  || 
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complainants  in  a  large  sum  of  money,  for  which  they  obtained 
*4.nm  judgment  by  *confessioh  against  the  said  R.  &  I.  Phillips 
-"  for  nineteen  thousand  five  hundred  and  ninety-two  dol- 
lars and  ninety-seven  cents,  being  the  amount  then  actually  due  in 
the  District  Court  for  the  City  and  County  of  Philadelphia  to 
September  Term  1837,  No.  1318,  which  judgment  now  stands 
unreversed  and  in  full  force,  and  that  the  said  R.  &  I.  Phillips  have 
never  satisfied  the  said  judgment  or  any  part  thereof;  that  the 
said  R.  &  I.  Phillips  by  deed,  dated  the  twenty-second  day  of 
March,  eighteen  hundred  and  thirty-seven  (a  copy  of  which  was 
annexed  to  the  bill),  transferred  and  assigned  unto  Joseph  Mora 
Moss  and  David  Samuel  certain  of  their  property,  real  and  personal, 
in  trust,  after  the  payment  of  certain  preferences,  for  the  benefit 
of  all  the  creditors  of  the  said  R.  &  I.  Phillips  :  that  the  said  R. 
&  I.  Phillips,  by  a  certain  other  deed,  dated  the  twenty-second  day 
of  June,  eighteen  hundred  and  thirty  seven  (a  copy  of  which  was 
also  annexed),  transferred  and  assigned  unto  Joseph  Mora  Moss 
and  David  Samuel,  certain  of  their  property,  real  and  personal,  in 
trust,  after  the  payment  of  certain  preferences,  for  the  benefit  of 
such  of  their  creditors  as  should  on  or  before  certain  periods  of 
time  therein  limited,  execute  unto  the  said  R.  &  I.  Phillips  a  full, 
valid,  and  general  release  of  all  their  claims  and  demands.  The 
bill  further  charged  that  the  said  first  mentioned  deed  of  assign- 
ment, dated  March  the  twenty-second,  eighteen  hundred  and  thirty- 
seven,  was  fraudulent  and  void  ;  that  it  assigned  the  partnership 
property  and  effects  of  the  said  R.  &  I.  Phillips,  for  the  payment 
of  the  several  and  personal  liabilities  of  the  said  Isaac  Phillips 
and  Joseph  L.  Moss,  in  preference  to  the  partnership  debts  of  the 
said  R.  &  I.  Phillips;  the  said  R.  &  I.  Phillips  being  at  that  time 
insolvent :  that  the  said  deed  of  assignment,  dated  the  22d  of  June 
1838,  was  fraudulent  and  void :  that  it  did  not  assign  all  the  pro- 
perty of  the  said  R.  &  I.  Phillips ;  that  Joseph  L.  Moss,  one  of  the 
partners  of  the  said  firm,  did  at  the  time  of  the  assignment  stand 
seised,  and  was  the  owner  of  certain  real  estate,  described  arid 
mentioned  in  a  schedule  annexed  to  the  bill,  which  was  not  trans- 
ferred by  it.  That  Isaac  Phillips,  another  partner  of  the  said  firm, 
was  at  the  time  of  the  assignment  the  owner,  and  had  an  interest 
in  certain  real  estate  (mentioned  and  described  in  another  schedule 
annexed),  not  conveyed  by  it,  and  that  the  last  mentioned  deed  of 
assignment  made  no  mention  of  sundry  pieces  of  property  (a  sched- 
ule of  which  was  also  annexed),  in  which  the  said  R.  &  I.  Phillips 
had  an  interest  at  the  time  they  were  executing  the  said  deed  ;  that 
the  said  Joseph  Mora  Moss  and  David  Samuel,  assignees  of  the  said 
R.  &  I.  Phillips,  had  taken  charge  of  large  quantities  of  property 
under  the  assignment  of  the  22d  March  1837,  had  reduced  the 
Bame  into  their  possession,  were  proceeding  to  satisfy  the  prefer- 
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ences,  and  intended  to  hold  the  residue  under  the  assignment  of 
the  22d  June  1837,  and  shortly  to  distribute  the  same  to  the  releas- 
ing creditors  of  R.  &  I.  Phillips ;  that  the  said  Joseph  Mora  Moss 
and  David  Samuel,  assignees  of  the  said  R.  &  I.  *  Phillips,  r*4Q-i 
had  taken  charge  of  large  quantities  of  property,  had  L 
reduced  the  same  into  their  possession,  and  intended  shortly  to  dis- 
tribute unto  the  releasing  creditors,  such  proceeds  as  they  may  have 
realized  as  agents  under  the  assignments  ;  that  the  complainants 
had  refused  to  execute  the  stipulated  release,  or  to  assent  to  the 
assignments ;  that  the  said  Isaac  Phillips,  Joseph  L.  Moss,  Joseph 
Mora  Moss  and  David  Samuel  had  absolutely  refused  to  satisfy  the 
claim  of  the  complainants,  or  any  part  thereof,  or  to  admit  them  to 
a  share  of  the  assigned  property. 

The  bill  then  prayed  a  discovery,  and  asked  for  an  injunction  tc 
restrain  the  assignees  from  acting  in  any  way  under  the  two  deeds  ; 
and  also  prayed  for  the  appointment  of  a  receiver. 

The  assignment  of  the  22d  of  March  1837  (a  copy  of  which  was 
annexed  to  the  bill),  purported  to  be  made  between  Isaac  Phillips 
and  Joseph  L.  Moss,  composing  the  firm  of  R.  &  I.  Phillips  of 
Philadelphia,  in  the  state  of  Pennsylvania,  and  Joseph  M.  Moss 
and  David  Samuel  of  the  city  of  Philadelphia,  merchants,  of  the 
second  part :  it  recited  that  owing  to  divers  losses  and  misfortunes 
in  their  mercantile  business  and  operations,  the  parties  of  the  first 
part  had  been  compelled  to  suspend  their  payments,  and  conveyed 
to  the  assignees,  their  heirs,  executors,  administrators  and  assigns, 
"  all  and  singular  the  joint  and  several  property  and  estate  of  the 
said  parties  of  the  first  part,  and  of  each  of  them,  real  and  personal, 
situate,  lying  and  being,  or  due,  owing  or  belonging  to  them  or 
either  of  them,  within  the  state  of  New  York,  and  more  particu- 
larly three  houses  and  lots  in  Walker  street  in  the  city  of  New 
York,  and  two  bonds  and  mortgages  on  two  other  houses  and  lots 
in  Walker  street  aforesaid  :  all  the  merchandise  on  board  the  ship 
Groton  now  lying  in  the  port  of  New  York,  and  all  merchandise, 
chattels  or  effects  in  the  hands  of  Messrs.  Levy  and  Colgate, 
or  any  other  person  or  persons  in  the  city  of  New  York ;  all  mer- 
chandise which  may  hereafter  arrive  in  the  said  city  of  New  York, 
belonging  to  the  said  parties  of  the  first  part  or  either  of  them ; 
all  debts,  dues,  demands,  amounts  and  balances  of  accounts,  due 
and  owing,  or  hereafter  to  become  due  and  owing  to  the  said  par- 
ties of  the  first  part,  or  either  of  them,  by  Messrs.  J.  L.  &  S.  Jo- 
seph &  Co.  of  New  York,  or  any  other  person  or  persons  residing 
in  the  state  of  New  York,  and  all  and  singular  the  estate,  right, 
title,  interest,  property,  claim  and  demand  whatsoever  both  at  law 
and  in  equity,  of  the  said  parties  of  the  first  part,  and  each  and 
pvery  of  them,  of,  into,  and  out  of  the  said  hereby  assigned  premises 
or  any  and  every  part  thereof.  To  have  and  to  hold,  receive  and 
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take  said  premises  hereby  assigned,  and  every  part  thereof  unto  the 
said  parties  of  the  second  part  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such  survivor  :  In 
trust  nevertheless,  and  to  and  for  the  several  uses  and  purposes 
*4091  nereinaft;er  mentioned  and  declared  of  and  concerning  *the 
"*J  same ;  that  is  to  say,  upon  trust  that  the  said  parties  of 
the  second  part,  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivor  do,  and  shall  in  such 
manner  and  at  such  time  or  times,  either  at  public  or  private  sale, 
and  for  cash  or  upon  credit,  and  by  and  under  such  terms  and  prices 
as  they  shall  think  reasonable  and  proper,  absolutely  sell,  convey 
and  dispose  of,  all  and  singular  the  said  estate,  property  and  effects 
hereby  assigned,  or  so  much  thereof  as  can  be  sold  or  disposed  of, 
and  also  do  and  shall  receive,  collect,  and  get  in  all  the  residue 
of  the  said  premises ;  and  by  and  out  of  the  moneys  which  shall 
arise  from  such  sale  or  sales,  and  which  shall  be  collected,  received 
and  gotten  in  as  aforesaid,  do  pay  and  discharge,  or  retain  and 
reimburse  themselves,  for  all  such  costs,  charges,  expenses  and  dis- 
bursements as  may  have  been  or  shall  be  rightfully  paid  or  incurred 
by  them,  or  for  which  they  shall  or  may  be  liable  in  and  about  the 
execution  of  the  trusts  herein  contained  or  in  anywise  relating 
thereto,  together  with  a  just  and  reasonable  compensation  for  their 
services  in  this  behalf  and  in  the  execution  of  the  trusts  herein 
contained,  and  then  upon  the  further  trust  that  the  said  parties  of 
the  second  part,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor  shall  and  do  pay  and  satisfy  to 
Messrs.  Jonas  Phillips  &  Son  of  London,  and  to  the  individual 
members  of  that  firm  and  to  each  and  to  every  of  them,  all  such 
sum  and  sums  of  money,  debts,  dues  and  demands  as  now  are  due 
and  owing,  or  which  are  now  contracted  though  payable  hereafter, 
by  the  said  parties  of  the  first  part,  jointly  or  severally  to  the  said 
Jonas  Phillips  &  Sons,  or  to  all,  any  or  either  of  the  individual 
members  of  the  said  firm,  and  also  lawful  interest  on  the  said  several 
sums  from  the  time  they  respectively  are  due  until  paid,  and  then 
upon  the  further  trust  to  divide  and  distribute  all  the  residue  of  the 
said  trust  moneys,  which  shall  have  been  by  them  raised,  received 
and  gotten  in,  as  aforesaid,  to  and  among  the  other  creditors  of  the 
said  parties  of  the  first  part,  whether  their  debts  be  now  due  and 
owing,  or  are  payable  hereafter  'paripassu,'  or  in  equal  rateable 
proportions,  according  to  the  amount  of  their  respective  past  claims 
and  demands." 

Then  followed  a  covenant  for  further  assurance  and  the  usual 
powers  to  the  assignees. 

This  instrument  was  acknowledged  and  recorded  in  New  York, 
the  23d  of  March  1837. 

The  assignment  of  the  22d  of  June  1837  (a  copy  of  which  also 
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was  annexed),  purported  to  be  made  between  Isaac  Phillips  of  the 
city  of  Philadelphia,  merchant,  and  Sarah  his  wife,  and  Joseph  L. 
Moss,  of  the  same  city,  merchant,  and  Julia  his  wife,  the  said  Isaac 
Phillips  and  Joseph  L.  Moss  being  co-partners  in  trade  under  the 
firm  of  R.  &  I.  Phillips,  of  the  first  part,  and  Joseph  M.  Moss  and 
*David  Samuel  of  the  same  city,  merchants,  of  the  first  part :  I-=M  no 
It  recited  that  the  parties  of  the  first  part,  "on  the  day  of  *- 
date  of  these  presents  are  justly  and  truly  indebted  unto  sundry 
persons  in  divers  sums  of  money,  which,  by  reason  of  numerous  and 
heavy  losses  and  reverses  they  are  at  present  unable  fully  to  pay 
and  satisfy,  but  are  desirous  to  apply  and  appropriate  their  estate 
and  effects  for  and  towards  the  payment  and  satisfaction  of  their 
said  debts  so  far  as  the  same  may  avail,"  and  conveyed  to  the 
assignees,  their  heirs,  executors,  administrators  and  assigns,  "  all 
and  singular  the  goods  and  chattels,  merchandise,  debts,  sum  and 
sums  of  money  due,  owing  or  belonging  to  the  said  R.  &  I.  Phillips, 
and  all  securities  had,  taken  or  obtained  for  the  same,  and  also  all 
the  right,  title  and  interest,  property,  claim  and  demand  of  them 
the  said  R.  &  I.  Phillips,  of,  in  and  to  the  same,  and  any  and  every 
part  thereof;  and  the  said  parties  of  the  second  part,  for  and  upon 
the  same  considerations  as  hereinbefore  set  forth  have  also  granted, 
bargained  and  sold,  aliened,  enfeoffed,  released  and  confirmed,  and 
by  these  presents  do  grant,  bargain  and  sell,  alien,  enfeoff,  release 
and  confirm  unto  the  said  parties  of  the  second  part,  and  to  the 
survivor  of  them,  his  heirs,  executors,  administrators  and  assigns, 
all  and  singular  the  following  real  estate  ;  that  is  to  say,  all  that 
lot  or  piece  of  ground  situate  on  the  north  side  of  Chestnut  street, 
at  the  distance  of  forty-two  feet  westward  from  the  west  side  of 
Schuylkill  Seventh  street,  in  the  city  of  Philadelphia,  containing 
in  front  or  breadth  on  said  Chestnut  sixty-six  feet,  and  extending  in 
length  or  depth  northward  one  hundred  and  fifty-eight  feet  to  Lin- 
den street,  being  the  same  premises  which  George  H.  Thompson 
and  Rebecca  H.  his  wife,  granted  to  the  said  Isaac  Phillips  in  fee 
by  indenture  bearing  date  on  the  ninth  day  of  June,  A.  D.  1835, 
and  duly  recorded ;  and  also  all  that  certain  three-story  brick  mes- 
suage and  lot  on  the  westerly  side  of  Sixth  street,  between  High 
and  Chestnut  street  in  the  said  city,  containing  in  front  or  breadth 
on  said  Sixth  street  twenty-five  feet,  more  or  less,  and  of  that 
breadth  extending  in  length  or  depth  westward  to  Decatur  street 
one  hundred  and  seventy-three  feet,  more  or  less,  with  the  appurte- 
nances, and  also  all  that  certain  messuage  or  store  and  lot  of 
ground  on  the  east  side  of  Delaware  Front  street,  between  Wal- 
nut and  Spruce  street,  in  the  said  city,  containing  in  front  or 
breadth  in  the  said  Front  street  nineteen  feet,  and  in  length  or 
depth  from  the  said  Front  street  to  Water  street  about  forty-one 
feet,  being  the  same  premises  which  John  Sergeant,  of  the  city  of 
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Philadelphia,  Esquire,  and  Margaretta  his  wife,  by  indenture  bear- 
ing date  the  second  day  of  June,  A.  D.  one  thousand  eight  hundred 
and  twenty-five,  granted  and  conveyed  unto  the  said  Isaac  Phillips 
in  fee,  and  all  the  right,  title  and  interest,  property,  claim,  estate, 
and  demand  of  them,  the  parties  of  the  second  part  or  either  of 
them,  of,  in  or  to  the  said  mentioned  real  estate,  with  the  appurte- 
*4041  nances'  to  have  and  to  hold,  receive  and  take  all  and  singular 
-•  *the  said  goods  and  chattels,  merchandise,  debts,  sum  and 
sums  of  money,  securities  for  the  same  rights,  credits  and  estate, 
real  and  personal,  hereby  assigned  or  mentioned  or  intended  so  to 
be,  with  their  and  every  of  their  appurtenances,  unto  the  said  parties 
of  the  second  part,  and  to  the  survivor  of  them,  his  heirs,  execu- 
tors, administrators  and  assigns,  from  henceforth  forever,  upon  this 
special  trust  and  confidence  nevertheless,  and  to  no  other,  and  to 
the  intent  and  purpose  that  they,  the  said  parties  of  the  second  part, 
the  survivor  of  them,  his  heirs,  executors,  administrators  and  assigns, 
do  and  shall  with  all  convenient  speed  make  sale  and  disposition  of 
all  and  singular  the  estate,  real  and  personal,  hereby  assigned  for 
the  most  and  best  price  they  can  get  for  the  same,  and  use  their 
best  endeavors,  by  all  lawful  ways  and  means,  to  obtain,  recover 
and  receive  into  their  hands  and  possession  all  and  singular  the  said 
debts,  sum  and  sums  of  money  due  and  owing  to  the  said  R.  &  I. 
Phillips,  and  that  after  deducting  the  reasonable  expenses  of  creating 
and  executing  this  trust,  they  the  said  parties  of  the  second  part, 
the  survivor  of  them,  and  his  heirs,  executors,  administrators  and 
assigns,  shall  pay  and  distribute  the  proceeds  of  the  said  assigned 
real  and  personal  estate  in  manner  and  form  following,  that  is  to 
say  : — First,  to  pay  and  satisfy  in  full,  sundry  small  personal  ac- 
counts due  from  the  said  Isaac  Phillips,  not  exceeding  eight  hundred 
dollars,  and  bills  of  the  same  character  due  from  said  Joseph  L. 
Moss,  not  exceeding  eight  hundred  dollars.  Secondly,  to  pay  and 
discharge  in  full  to  John  Moss,  Esquire,  "the  full  amount  of  his 
responsibilities,  incurred  by  reason  of  his  indorsements,  as  sterling 
bills  of  exchange,  to  take  up  drafts  of  Victor  David  of  New  Orleans, 
and  others,  which  said  indorsements  were  so  made  by  the  said  John 
Moss,  subsequent  to  the  suspension  of  payment  by  the  said  R.  &  I. 
Phillips,  not  exceeding  three  thousand  pounds  sterling,  with  all 
damages,  interest  and  expenses  on  the  said  bills.  Thirdly,  to  pay 
and  satisfy  to  the  said  parties  of  the  second  part,  the  full  amount 
of  a  certain  judgment  recovered  by  the  Planters'  Bank  of  Georgia, 
against  the  said  R.  &  I.  Phillips,  for  the  payment  of  which,  they, 
the  said  parties  of  the  second  part,  have  become  sureties.  Fourthly 
to  pay  and  satisfy  in  full  to  Thomas  Dunlap  of  the  city  of  Phila- 
delphia, the  sum  of  five  hundred  dollars  due  and  owing  to  him  from 
the  said  R.  &  I.  Phillips,  for  the  professional  legal  service  antece- 
dent to  this  assignment.  Fifthly,  to  pay  and  satisfy  in  full  to  Gio- 
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vanni  Baptista  Strupper  and  Innacio  Strupper,  the  sum  of  nine 
hundred  and  seventy  dollars,  being  the  amount  collected  for  them 
by  the  said  R.  &  I.  Phillips,  und'er  and  by  virtue  of  a  power  of 
attorney  to  recover  a  legacy  due  to  them,  the  said  Struppers  in 
Italy ;  and  after  paying  and  discharging  in  full,  the  foregoing  sums 
to  the  several  persons  above  named  in  the  order  specified,  then  to 
pay  and  satisfy  in  full,  all  and  every  the  claim  and  claims  of  all 
the  other  creditors  of  them,  the  said  R.  &  I.  Phillips,  if  the  balance 
of  the  said  assigned  estate  shall  prove  sufficient  so  to  do,  *and  r+AQz 
if  it  shall  not  prove  so  sufficient,  then  rateably  and  in  •• 
proportion,  who  shall,  if  resident  in  the  United  States,  on  or  before 
the  twenty-first  day  of  October,  in  the  present  year,  at  twelve 
o'clock  noon,  and  if  resident  in  Europe,  on  or  before  the  twentieth 
day  of  October,  in  the  present  year,  at  twelve  o'clock  noon,  execute 
and  deliver  to  the  said  R.  &  I.  Phillips  a  full,  valid,  and  general 
release  of  their  several  and  respective  claims  and  demands  against 
them,  the  said  R.  &  I.  Phillips." 

Then  followed  the  power  of  attorney  to  the  assignees,  &c. 

This  instrument  was  acknowledged  on  the  22d  of  June  1837,  and 
recorded  on  the  same  day. 

The  following  is  the  schedule  of  the  property  alleged  to  belong 
to  Joseph  L.  Moss,  and  not  included  in  the  assignment  of  June 
2-2d. 

"  No.  1.  All  that  certain  three-story  brick  messuage  or  tenement 
and  lot  or  piece  of  ground  thereunto  belonging,  situate  on  the 
south  side  of  Walnut  street,  in  the  city  of  Philadelphia,  containing 
in  front  or  breadth  on  Walnut  street  twenty-one  feet,  and  in  length 
or  depth  southward  one  hundred  and  seventy  feet,  to  a  thirty  feet 
wide  alley,  lately  laid  out  and  opened,  leading  from  the  said  Juniper 
street  to  thirteenth  street ;  bounded  on  the  north  by  the  said  Wal- 
nut street,  east  by  a  messuage  or  lot  of  ground  granted  by  Peter 
Fritz  et  ux.  to  Rowland  Stevenson,  south  by  above  mentioned 
thirty  feet  wide  alley,  and  west  partly  by  a  messuage  or  lot  of  ground 
lately  granted  by  Joseph  L.  Moss  et.  ux.  to  Sarah  Maccoun  and 
partly  by  the  lot  of  ground  next  hereinafter  described. 

"  No.  2.  All  that  certain  piece  of  ground  situate  on  the  north 
side  of  the  aforementioned  thirty  feet  wide  alley  on  the  east  side  of 
Juniper  street,  in  the  city  of  Philadelphia,  containing  in  breadth 
east  and  west  fifty-nine  feet,  three  inches  ;  bounded  on  the  north 
by  the  above-mentioned  lot  of  ground  lately  granted  by  Joseph  L. 
Moss  et  ux.  to  Sarah  Maccoun,  east  by  the  lot  of  ground  herein 
first  described,  south  by  the  aforesaid  thirty  feet  wide  alley,  and 
west  by  Juniper  street  aforesaid  ;  subject  with  respect  to  the  lot  of 
ground  last  described  to  a  certain  covenant  restraining  the  erection 
of  buildings  thereon,  contained  in  a  certain  indenture  from  the 
said  Joseph  L.  Moss  et  ux.  to  the  said  Sarah  Maccoun,  dated  the 
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twenty-first  day  of  November,  eighteen  hundred  and  thirty-six  > 
recorded  in  Deed  Book  S.  H.  F.,  No.  10,  page  297  ;  together  with 
all  the  rights,  privileges,  appurtenances,  &c.,  &c.,  thereunto  belong- 
ing or  in  any  way  appertaining,  &c. 

"  No.  3.  Also  certain  other  lands  and  real  estate  in  the  states  of 
Pennsylvania,  Maryland  and  Illinois,  not  particularly  known,  and 
therefore  not  more  particularly  described  and  set  forth." 

The  following  is  the  schedule  referred  to  in  the  bill  of  the  pro- 
*40fi1   Perty  *alleged  to  belong  to  Isaac  Phillips,  and  not  included 
'   in  the  assignment. 

"  No.  1.  All  that  four-story  brick  messuage  or  tenement,  and  all 
those  three  lots  or  pieces  of  ground  hereinafter  described,  viz. : 
all  that  certain  lot  or  piece  of  ground,  situate  on  the  south  side  of 
Mulberry  or  Arch  street,  at  the  distance  of  one  hundred  and  twenty 
feet  west  from  the  west  side  of  Thirteenth  street,  in  the  city  of 
Philadelphia,  containing  in  front  on  said  Arch  street  twenty-two 
feet,  and  in  length  or  depth  extending  southward  one  hundred  and 
thirty-seven  feet,  to  a  twenty  feet  wide  street  called  Paper  alley  ; 
bounded  east  by  a  lot  of  ground  granted  by  William  Lawson,  et 
ux.  to  William  Johnson  on  ground-rent ;  south  by  Paper  alley  ; 
west  by  the  next  described  lot  of  ground,  and  north  by  Mulberry 
street  aforesaid. 

"  No.  2.  All  that  certain  lot  or  piece  of  ground,  situate  on  the 
south  side  of  Mulberry  street  at  the  distance  of  one  hundred  and 
forty- two  feet  west  from  the  west  side  of  Thirteenth  street,  contain- 
ing in  front  or  breadth  on  Mulberry  street  twenty-two  feet,  and 
extending  in  length  or  depth  south  one  hundred  and  thirty-seven 
feet  to  said  Paper  alley ;  west  by  the  next  hereinafter  described  lot 
of  ground,  and  north  by  Mulberry  street  aforesaid. 

"  No.  3.  Also,  all  that  certain  piece  or  lot  of  ground  situate  on 
the  south  side  of  Mulberry  street,  at  the  distance  of  one  hundred  and 
sixty-four  feet  west  from  the  west  side  of  Thirteenth  street,  contain- 
ing in  front  or  breadth  on  Mulberry  street  twenty-two  feet,  and  in 
length  or  depth  southward  to  Paper  alley,  one  hundred  and  thirty- 
seven  feet ;  bounded  east  by  the  last  above  described  lot  of  ground, 
south  by  the  said  Paper  alley,  west  by  a  lot  of  ground  granted  by 
the  said  William  Lawson  et  ux.  to  Joseph  Donaldson  on  ground- 
rent,  and  north  by  Mulberry  street  aforesaid  ;  together  with  all  and 
singular  the  improvements,  buildings,  ways,  streets,  alleys,  waters, 
water- courses,  passages,  rights,  liberties,  privileges,  hereditaments 
and  appurtenances  whatsoever  unto  the  said  premises  belonging  or 
in  any  way  appertaining ;  each  of  the  said  described  three  lots  of 
ground,  subject  to  a  yearly  ground-rent  or  sum  of  two  hundred  and 
thirty-one  dollars  each,  payable  half  yearly,  each  on  the  twenty- 
third  days  of  October  and  April,  unto  William  Lawson,  his  heirs 
and  assigns,  without  any  deduction  for  taxes. 
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"No.  4,  &c.  Also  certain  other  lands  and  real  estate  in  the 
states  of  Pennsylvania,  Maryland  and  Illinois,  not  particularly 
known,  and  therefore  not  more  particularly  described  and  set 
forth." 

The  following  is  the  last  schedule  referred  to  in  the  bill. 

"  No.  1.  All  that  certain  lot  or  piece  of  ground,  situate  at  the 
southeast  corner  of  Walnut  and  Delaware  Sixth  streets,  in  the  city 
of  Philadelphia,  containing  in  front  on  Walnut  street  one  hundred 
and  *ninety-eight  feet,  six  inches,  and  extending  of  that  r^^ny 
same  breadth,  in  depth  two  hundred  and  twenty  feet  south  *- 
from  Walnut  street,  then  widening  by  an  offset  of  six  inches  on  the 
east  side  to  the  width  of  one  hundred  and  ninety-nine  feet,  and 
extending  of  that  increased  width  further  in  length  or  depth,  south- 
ward two  hundred  and  three  feet  to  Prune  street,  on  which  it  con- 
tains one  hundred  and  ninety-nine  feet ;  bounded  by  Walnut,  Sixth 
and  Prune  streets. 

"No.  2.  All  those  certain  tracts  of  land,  lots,  &c.,  situate  in  the 
states  of  Pennsylvania,  Maryland,  Illinois,  &c.,  in  part  consisting 
of  large  tracts  of  land,  lots,  &c.,  situate  at  the  termination  of  the 
Baltimore  and  Ohio  Railroad ;  and  also,  certain  tracts  and  sections 
of  land,  lots,  &c.,  amounting  to  about  five  thousand  acres,  situate  in 
the  state  of  Illinois :  the  above  lands  are  not  accurately  known  to 
the  petitioners,  and  therefore  are  not  more  particularly  described 
and  set  forth  in  this  schedule." 

The  answer  of  the  defendants,  David  Samuel  and  Joseph  Mora 
Moss,  the  assignees,  admitted  the  partnership  of  the  complainants 
and  that  of  the  defendants,  R.  &  I.  Phillips,  and  the  debt  to  the 
complainants  as  stated  in  the  bill.  They  admitted  also  the  deeds 
of  22d  March,  and  22d  June  1837  ;  but  they  denied  that  they  were 
fraudulent ;  because  they  insisted : — 

1.  That  partners,  or  any  other  persons,  although  they  be  insol- 
vent, may,  in  the  absence   of  any  bankrupt   law,   or  restraining 
statute,  convey  a  portion  of  their  joint  or  separate  property,  or  of 
both,  upon  such  trusts  as  are  contained  in  the  deed  of  March  22d 
1837,  which  they  insisted  was  executed  under  the  direction  of  emi- 
nent counsel  in  New  York,  where  the  assigned  property  was  ;  that 
in  point  of  fact,  it  was  all  joint,  and  the  debts  to  be  paid,  all  joint 
debts ;  that  it  contained  no  such  provision  as  the  bill  alleged,  assign- 
ing "  the  partnership  effects  for  the  payment  of  separate  debts ;" 
they  also  stated  the  receipt  of  property  under  this  deed,  but  asserted 
that  it  was  all  distributed  under  the  trusts  of  the  deeds  prior  to 
December  1st  1838 ;  so  that  the  trust  was  closed. 

2.  As  to  the  deed  of  22d  June  1837,  they  denied  that  it  was 
fraudulent.     They  admitted  that  Joseph  L.  Moss  had  the  legal 
estate  of  the  house  in  Walnut  street  in  him  ;  but  they  averred  that 
it  was  of  no  value  whatever  when  the  assignment  was  drawn,  the 
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liens  upon  it  being  of  an  amount  greatly  beyond  its  value  ;  that  it 
was  not  inserted,  because  the  counsel  who  drew  it  advised  them, 
that  it  was  useless  to  insert  it  because  it  was  of  no  value,  and  that 
if  inserted,  they  might  have  refused  to  receive  it ;  that  it  was  sold, 
under  execution,  six  months  before  the  filing  of  the  complainants' 
bill,  for  one  hundred  and  fifty  dollars,  being  less  than  the  amount 
of  the  first  and  second  incumbrances. 

3.  They  denied  that  the  assignors  possessed  any  interest  in  the 
*4081   *property  and  real  estate  set  forth  in  the  schedules  annexed 

-1   to  the  complainants'  bill. 

4.  They  admitted  the  taking  possession  of  the  property  passing 
under  the  deed  of  June  22d    1837  ;  stated  the  settlement  of  their 
accounts  as  assignees,  and  the  injunction  by  Lizardi  and  others 
restraining  their  distribution  of  the  fund,  and  their  own  bill  in  this 
court  against  the  complainants  and  others,  for  a  distribution  of  it, 
and  asking  the  advice  of  the  court,  because  it  was  a  trust  fund. 

5.  They  admitted  that  the  complainants  had  not  released  R.  &  I 
Phillips. 

6.  They  denied  the  jurisdiction  of  the  court  over  the  case,  as  not 
within  the  equity  powers  of  the  court. 

Mr.  Ingraham,  (with  whom  was  Mr.   H.  M.  Phillips),  for  the 
assignees. 

1.  The  only  article  of  property  which  is  admitted  not   to  have 
passed  under  the  assignment  of  June  22d,  is  the  house  and  lot  in 
Walnut  street ;  which  did  not  produce  the  amount  of  the   incum- 
brances upon  it.     The  case  of  Thomas  v.  Jenks,  5  Rawle  221,  de- 
cided, that  where  there  was  substantial  separate  property,  the  omis- 
sion of  it  invalidated  the  assignment.     There  the  chief  justice  says, 
that  one  partner  had  separate  property   to   the  value  of  several 
hundred  dollars,  and  the  other  to  the  value  of  several  thousand. 
That  case  therefore  does  not  touch  this.     Pratt  v.  Levan,  1  Miles 
358. 

2.  Whether  the  allegations  of  the  bill  are  true  or  false,  the  com- 
plainants are  not  entitled  to  relief  by  this  method  of  proceeding. 
If  the  assignment  is  good,  they  have  no  claim  since  they  have  not 
executed  the  release ;  if  bad,  they  do  not  require  the  aid  of  the 
equity  powers  of  this  court,  to  obtain  redress.     There  is  no  equity 
stated  in  the  bill  to  call  for  the  interference  of  the  court.     If  the 
court  see  that  no  decree  can  be  made  at  the  final  hearing,  they  will 
dissolve  the  injunction.     Story's  Equity  Pleading    260,  289  ;  2 
Madd.  Chan.  158  ;  Wilkin  v.  Wilkin,  1  Johns.  Chan.  117. 

3.  The  power  to  grant  injunctions  in  such  a  case  as  this,  is  not 
expressly  given  by  the  act  of  16th  June  1836,  and  cannot  be 
inferred  from  any  of  its  provisions.     The  intention  was  to  give  a 
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limited  equity  jurisdiction ;  and  this  court  will  not  extend  it  by 
construction. 

Mr.  Meredith,  for  the  complainants. 

1.  The  answer  does  not  state  what  the  liens  on  the  Walnut  street 
property,  were,  either  in  character  or  amount.     The  presumption 
is  that  it  was  sold  clear  of  incumbrances  :  and  then  you  have  pro- 
perty worth  $8000  sold  for  $150.     How  does  this  case  differ  from 
Thomas  v.  Jenks  ?     The  principle  of  that  case  is,  that  every  omis- 
sion of  property  vitiates.     There  is  no  difference  in  the  result  in 
consequence  *of  a  creditor  having  a  judgment.     It  is  said, 

that  the  bill  does  not  pray  relief,  &c.     We  are  not  here  upon 
demurrer  or  at  a  hearing  upon  bill  but  and  answer.     The  answer 
in  fact  admits  all  that  is  necessary  for  the  complainants'  case. 

2.  The  jurisdiction  of  the  court  is  manifest.     The  5th  clause  of 
the  13th  section  of  the  act  of  1836,  gives  this  court  the  power  and 
jurisdiction  of  a  Court  of  Chancery,  so  far  as  relates  to  u  the  pre- 
vention and  restraint  of  the  commission  or  continuance  of  acts 
contrary  to  law,  and  prejudicial  to  the  interests  of  the  community, 
or  the  rights  of  individuals."     The  word  "  injunction,"  is  not  used 
here,  but  the  intention  is  manifest  to  give  this  court  all  the  powers 
possessed  and  usually  exercised  by  the  Courts  of  Equity  in  England, 
to  restrain  by  injunction ;  and  there  is  no  doubt  of  the  power  of 
those  courts  to  interfere  in  a  case  like  the  present.     Besides,  the 
second  clause  gives  this  court  equity  powers  in  respect  to  trust 
moneys  and  property,  which  would  be  sufficient,  independently  of 
the  express  grant  in  the  5th  clause. 

Mr.  Randall,  for  the  releasing  creditors,  argued  in  support  of  the 
motion  to  dissolve  the  injunction. 

PER  CURIAM. — The  charge  of  actual  fraud  is  repelled  by  the 
answer  ;  and  an  implication  of  legal  fraud  cannot  be  raised  from 
the  admitted  fact,  that  the  house  was  left  out  of  the  assignment.1  In 
Thomas  v.  Jenks,  5  Rawle  221,  a  substantial  benefit  was  reserved ; 
but  here  there  was  nothing  of  the  sort.  The  legal  title,  incumbered 
as  it  is  sworn  to  be,  beyond  the  fee  simple  value,  is  a  caput  mortuum, 
which  though  it  might  have  swelled  the  apparent  amount  of  the 
schedule,  could  have  held  out  but  a  deceptive  promise  to  the  cred- 
itors. It  would  therefore  be  useless,  and  perhaps  mischievous,  to 
suspend  the  execution  of  the  trust  till  the  hearing. 

Injunction  dissolved. 

1  Overruled  by  ||  Hennessy  ».  Bank,  6  W.  &  S.  300  ;||  4  Barr  448,  451  ;  ||  7 
Id.  499  ;  and  see  ||  1  Harris  225 ;  9  Casey  235. 

This  assignment  was  also  again  in  litigation  in  3  Harris  388 ;  5  Id.  1 14, 
379. 
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Cited  by  Counsel,  6  W.  &  S.  309  ;  7  Barr  504;  5  Harris  94 ;    II  26  Smith 
294.|| 
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Helmbold  against  Man. 


IN    ERROR. 


1.  A.  who  was  the  holder  of  a  mortgage  upon  a  tract  of  land,  upon  which 
there  was  a  mortgage  of  a  subsequent  date,  to  B.,  purchased  the  mortgaged 
premises,  and  shortly  afterwards  conveyed  them  to  C.  by  deed,  in  which  the 
mortgages  were  not  mentioned.     B.  brougb-t  suit  on  her  mortgage,  obtained 
a  judgment,   and  bought  the  premises  at  the  sheriff's  sale,  under  a  levari 
facias  issued  thereon.     In  the  condition  of  sale,  it  was  stated,  that  she  took 
the  property  subject  to  whatever  might  be  due  on  the  mortgage  to  A.,  if  that 
mortgage  was  not  extinguished.     Afterwards  A.  issued  an  execution  on  a 
judgment  obtained  on  his  mortgage,  and  the  court  directed  a  feigned  issue  to 
ascertain  if  his  mortgage  continued  to  bind  the  land  :  Held,  1st.  That  parol 
evidence  was  admissible  to  prove,  that  the  value  of  the  land   was  much 
greater  than  the  price  given  for  it  by  B.  at  the  sheriff's  sale.    2d.  That  parol 
evidence  was  admissible  of  declarations  by  A.  to  the  agent  of  C.  before  the 
time  of  making  the  deed  to  C.,  that  his  mortgage  was  to  continue  a  lien  upon 
the  land,  and  was  in  fact  part  of  the  purchase-money.     3d.  That  under  the 
circumstances  of  the  case,  the  purchase  by  A.  of  the  land,  and  his  convey- 
ance to  C.  did  not  extinguish   his  mortgage  or  estop   him   from  claiming 
under  it. 

2.  The  lien  of  a  mortgage  is  not  merged  in  a  judgment  on  a  scire  facias  on 
such  mortgage ;  and  therefore  such  lien  is  not  affected  by  the  expiration  of 
five  years  from  the  date  of  the  judgment,  without  a  revival  of  the  judgment 
under  the  acts  of  assembly  relating  to  the  liens  of  judgments. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Mont- 
gomery county,  to  remove  the  record  of  the  proceedings  on  a 
feigned  issue,  directed  by  that  court,  wherein  Daniel  Man  was  the 
plaintiff  and  Elizabeth  Helmbold  the  defendant. 

The  facts  upon  which  the  controversy  arose,  were  mainly  as 
follows : 

On  the  1st  of  April  1811,  George  Helmbold,  the  owner  of  a 
messuage  and  tract  of  land  in  Montgomery  county,  mortgaged  the 
same  to  Paul  Jones,  to  secure  the  payment  of  $3000.  On  the  next 
day  George  Helmbold  mortgaged  the  same  premises  to  Elizabeth 
Helmbold,  to  secure  the  payment  of  a  debt  due  to  her.  On  the 
16th  of  October  1818,  George  Helmbold  assigned  all  his  estate, 
including  the  mortgaged  premises,  to  Thomas  Gilpin,  in  trust  for 
the  benefit  of  creditors.  Paul  Jones  issued  a  scire  facias  on  his 
mortgage,  and  obtained  a  judgment  on  the  19th  of  July  1819.  A 
*4.m  levar>i  facias  *issued  to  November  Term  1819,  which  was 
J  returned  tarde  venit.  On  the  16th  of  February  1820,  Paul 
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Jones  assigned  his  mortgage  to  Daniel  Man,  the  plaintiff,  and  on 
the  30th  of  August  1823,  Thomas  Gilpin  conveyed  the  mortgaged 
premises  to  him  in  fee.  On  the  18th  of  November  1823,  Daniel 
Man  conveyed  the  premises  to  Margaret  Helmbold  in  fee,  by  inden- 
ture of  that  date,  with  the  usual  covenant  of  special  warranty.  The 
consideration  expressed  in  the  deed  was  $13,000.  Elizabeth  Helm- 
bold  issued  a  scire  facias  upon  her  mortgage,  to  November  Term 
1828  ;  judgment  was  obtained  and  a  levari  facias,  issued  to  January 
Term  1830,  under  which  the  premises  were  sold  to  Elizabeth 
Helmbold,  for  $2600.  No  money  was  in  fact  paid  by  her  but  the 
costs. 

An  alias  levari  facias  was  issued  by  Paul  Jones,  executor  of  the 
will  of  Paul  Jones,  deceased,  to  the  use  of  Daniel  Man,  against 
George  Helmbold,  and  the  terre- tenants,  to  August  Term  1836, 
under  which  a  sale  was  made  by  the  sheriif  of  the  premises.  The 
court  granted  a  rule  to  show  cause  why  this  writ,  and  the  sheriff's 
sale,  should  not  be  set  aside,  and  directed  a  feigned  issue  to  be 
made  up  and  tried  between  Daniel  Man,  as  plaintiff,  and  Elizabeth 
Helmbold  as  defendant,  for  the  purpose  of  ascertaining  whether  the 
premises  were  bound  by  the  judgment  and  mortgage,  and  liable  for 
the  payment  of  the  debt,  or  otherwise ;  proceedings  to  be  staid  until 
the  trial. 

The  issue  so  directed  by  the  court,  came  on  for  trial,  before  Fox, 
President,  on  the  29th  of  November  1838,  when  the  plaintiff  gave 
in  evidence  the  mortgage  by  George  Helmbold  to  Paul  Jones,  with 
the  assignment  by  Jones  to  the  plaintiff,  the  record  of  the  judgment 
upon  the  mortgage  and  the  executions  issued  thereupon,  and  the 
record  of  the  judgment  obtained  by  Elizabeth  Helmbold  against 
George  Helmbold,  together  with  the  levari  facias  issued  thereupon, 
the  sheriff's  return,  and  his  deed  to  her.  The  conditions  of  this 
sale  were  then  given  in  evidence  as  follows : 

"  The  conditions  of  this  present  vendue,  held  this  14th  day  of 
January,  A.  D.  1830,  for  the  sale  of  a  messuage,  paper  mill  and 
nineteen  acres  and  sixty-six  perches  of  land,  more  or  less,  with  the 
appurtenances,  situate  in  the  township  of  Lower  Merion,  in  the 
county  of  Montgomery,  adjoining  lands  of  Silas  Jones,  Paul  Jones, 
Jacob  Sloan  and  others,  seised  and  taken  in  execution  as  the  pro- 
perty of  George  Helmbold,  are  as  follows,  to  wit ;  the  highest  bidder 
and  the  best  shall  be  the  buyer  :  the  purchaser  is  to  pay  the  sum 
of  forty  dollars  as  soon  as  the  premises  are  struck  off  to  him  by  the 
crier :  and  the  remainder  of  the  purchase-money  is  to  be  paid  on 
the  twentieth  day  of  January  instant,  upon  the  payment  of  which 
a  sheriff's  deed,  for  conveying  said  premises,  will  be  delivered  to 
the  purchaser  at  his  expense.  If  the  purchaser  neglects  or  refuses 
to  *comply  with  the  foregoing  conditions  of  sale,  the  pro- 
perty  will  be  resold  at  his  risk,  by 

JONES  DAVIS,  Sheriff. 
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"  The  purchaser  takes  the  property  subject  to  whatever  may  be 
due  on  a  mortgage  which  appears  upon  record  from  George  Helm- 
bold  to  Paul  Jones,  dated  the  first  day  or  April  1811,  and  by 
Paul  Jones  assigned  to  Daniel  Man,  by  assignment,  bearing  date 
February  16th  1820,  and  recorded  in  the  recorder's  office  at  Nor- 
ristown  ;  said  mortgage  being  for  the  principal  sum  of  three  thou- 
sand dollars. 

"  This  mortgage  is  believed  to  be  no  longer  a  lien  upon  the  pro- 
perty, but  in  law  to  be  entirely  discharged  and  extinguished.  The 
purchaser,  however,  takes  subject  to  whatever  claim  may  be  made 
under  said  mortgage." 

"  I,  Joseph  K.  Helmbold,  do  hereby  confess  and  acknowledge 
that  the  messuage,  paper  mill  and  nineteen  acres  and  sixty-six 
perches  of  land,  above  mentioned,  were  struck  off  to  me  at  my  bid, 
for  the  sum  of  twenty-six  hundred  dollars,  which  sum  I  bind  and 
obligate  myself,  my  heirs,  executors  and  administrators,  to  pay 
to  Jones  Davis,  sheriff,  according  to  the  foregoing  conditions  of 
sale.  Witness  my  hand  and  seal,  this  fourteenth  day  of  January, 
A.  D.  1830. 

Witness  present,  Jos.  K.  HELMBOLD.  [L.  s.] 

JAMES  M.  BROOM. 

The  within  purchase  having  been  made  by  me  at  the  request  of 
Elizabeth  Helmbold,  the  sheriff  will  be  pleased  to  execute  the  deed 
to  her.  January  20th  1830. 

Jos.  K.  HELMBOLD." 

The  plaintiff's  counsel  then  proposed  to  prove  by  a  witness,  the 
value  of  the  property  mortgaged.  This  was  objected  to  by  the 
defendant's  counsel,  but  the  objection  was  overruled,  and  the  testi- 
mony admitted  ;  to  which  the  defendant's  counsel  excepted.  The 
witness  testified  in  substance,  that  at  the  time  of  the  sheriff's  sale, 
in  1830,  he  considered  the  premises  worth  between  six  and  seven 
thousand  dollars. 

The  defendant's  counsel  then  gave  in  evidence  the  assignment 
by  George  Helmbold  to  Thomas  Gilpin,  the  deed  from  Gilpin  to 
Daniel  Man,  and  the  deed  from  Man  to  Margaret  Helmbold. 

The  plaintiff's  counsel  then  offered  in  evidence,  a  mortgage  given 
by  Margaret  Helmbold  to  Daniel  Man,  dated  the  18th  of  November 
1823,  for  securing  payment  of  thirteen  bonds  bearing  even  date 
therewith.  This  evidence  was  objected  to  on  the  part  of  the  defend- 
ant, but  admitted  by  the  court,  to  show  the  estate  which  Man 
granted  to  Margaret  Helmbold  ;  and  exception  was  taken  by  the 
defendant's  counsel.  The  plaintiff's  counsel  then  called  George 
Helmbold,  and  offered  to  prove  by  him,  that  the  plaintiff  declared 
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at  the  *time,  and  before  he  made  the  deed  to  Margaret  r*4iQ 
Helmbold  that  he  did  not  intend  to  lose  the  lien  of  his  mort-  •• 
gage  by  the  conveyance  to  her.  This  was  also  objected  to,  but 
admitted  and  excepted  to.  The  witness  testified  that  he  transacted 
the  business  for  Margaret  Helmbold,  and  that  he  had  a  conversa- 
tion with  the  plaintiff  during  the  negotiation,  and  before  the  making 
of  the  deed.  He  was  then  asked  what  passed  between  him  and  the 
plaintiff.  The  defendant's  counsel  objected  to  the  statement  of 
what  passed  at  such  conversation,  but  the  objection  was  overruled. 
The  witness  then  testified  that  the  plaintiff  said  he  would  not  make 
a  deed  to  Margaret  Helmbold,  unless  his  mortgage  was  made  safe ; 
and  requested  the  witness  to  call  upon  his  counsel  and  get  his 
advice.  The  witness  called  upon  the  counsel,  and  was  advised  by 
him,  that  the  deed  would  not  in  any  \say  affect  the  mortgage.  The 
witness  also  stated  conversations  between  the  plaintiff  and  his 
counsel  to  the  same  effect ;  all  of  which  were  objected  to  on  tne 
part  of  the  defendant,  but  admitted  by  the  court.  On  his  cross- 
examination,  the  witness  said — 

"  Margaret  Helmbold  was  to  pay  thirteen  thousand  dollars  for 
the  property.  I  can't  tell  who  was  to  pay  the  mortgage  to  Paul 
Jones.  I  did  not  understand  that  Margaret  Helmbold  was  to  pay 
the  Paul  Jones  mortgage  in  addition  to  the  thirteen  thousand  dol- 
lars. It  was  understood  all  she  was  to  pay  was  the  thirteen  thou- 
sand dollars.  I  had  no  written  power  of  attorney  to  act  for  her. 
I  have  no  recollection  of  the  fact  of  telling  her  of  that  conversation 
at  the  office  of  the  counsel,  and  with  Man  about  the  mortgage.  I 
can't  say  how  the  Paul  Jones  mortgage  was  to  be  paid.  I  have  no 
recollection  of  being  present  when  the  deed  was  executed.  I  don't 
recollect  of  being  present  when  the  deed  was  delivered.  I  never 
saw  the  deed  and  bonds  and  mortgage  to  examine  them  from  that 
day  to  this."  The  witness  being  re-examined  again  by  the  plain- 
tiff's counsel,  said :  "  I  recollect  telling  Margaret  Helmbold  that 
Captain  Man  would  not  execute  a  deed  until  the  mortgage  was  safe. 
She,  Margaret,  made  no  objection :  she  agreed  of  course.  That 
was  before  the  execution  of  the  deed." 

The  witness  also  stated,  that  no  part  of  the  bonds  had  been 
paid  ;  and  being  again  cross-examined,  he  said  : 

"  I  don't  recollect  informing  her  that  if  she  took  the  deed  for 
the  thirteen  thousand  dollars,  she  must  pay  this  mortgage  too.  I 
told  her  the  mortgage  would  be  a  lien  on  the  property.  I  did 
not  tell  her  that  she  must  pay  the  mortgage  and  the  thirteen 
thousand.  By  the  contract  made  by  me  as  her  agent,  with  Cap- 
tain Man,  she  was  only  to  pay  thirteen  thousand  dollars  for  the 
property." 

The  court  (after  stating  the  facts)  charged  the  jury  as  follows  : 

"  The  conditions  of  the  sale  to  Elizabeth  Helmbold  were,  that  the 
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*414"|  *lan(^  should  be  subject  to  the  lien  of  whatever  sum,  if  any, 
J  might  be  due,  owing  or  payable  upon  the  mortgage  in  ques- 
tion in  this  issue. 

"  The  first  question  that  arises  in  this  case  is,  what  was  the  effect 
of  these  conditions  of  sale  upon  the  land  in  the  hands  of  Elizabeth 
Helmbold  ?  She  agrees  by  signing  these  conditions,  to  take  the 
land  subject  to  the  lien  of  the  mortgage  if  it  existed  at  the  time  of 
the  sale. 

"  Then  did  the  lien  of  the  mortgage  exist  at  the  time  of  the 
sale? 

"It  is  contended  by  the  defendant  that  the  mortgage  was 
merged  by  the  conveyance  of  the  fee  from  Gilpin  to  the  plaintiff. 

"  That  conveyance  did  not  operate  as  a  merger  of  the  mortgage — 

"  1.  Because  there  was  an  intermediate  interest  in  the  land  exist- 
ing at  the  time  in  Elizabeth  Hembold  ;  and 

"  2.  Because  it  was  necessary  for  the  lien  to  continue  to  protect 
Man's  estate  from  Helmbold's  mortgage. 

"It  is  also  contended  by  the  defendant,  that  the  mortgage  in 
question  was  extinguished  by  the  deed  from  Daniel  Man  to  Margaret 
Helmbold.  Bnt  if  the  witness,  George  Helmbold,  is  believed,  she 
took  the  land,  expressly  agreeing  that  the  mortgage  was  not  to  be 
affected  by  the  conveyance. 

"  It  is  also  contended  by  the  defendant,  that  the  judgment  upon 
the  scire  facias  on  the  mortgage  merged  the  mortgage,  and  that 
the  judgment  on  the  mortgage  not  being  revived  from  1819  to  1836, 
its  lien  is  gone,  and  the  land  discharged  from  the  lien  both  of  the 
judgment  and  mortgage. 

"  This  is  not  correct.  The  judgment  did  not  create  the  lien.  The 
mortgage  was  a  specific  lien  and  the  judgment  upon  the  scire  facias 
was  but  the  pursuit  of  one  remedy  prescribed  to  obtain  satisfaction. 
There  is  no  necessity  to  obtain  a  judgment,  or  to  revive  a  judgment 
upon  a  scire  facias  upon  a  mortgage,  for  the  purpose  of  creating  or 
continuing  the  lien." 

The  jury  found  for  the  plaintiff,  and  the  defendant  took  this  writ 
of  error,  and  assigned  for  error  the  admission  of  the  testimony 
excepted  to,  and  the  charge  of  the  court  on  the  law. 

Mr.  Potts  and  Mr.  Mallery,  for  the  plaintiff  in  error. 

The  testimony  admitted  under  the  first  and  second  bills  of  ex- 
ceptions, was  irrelevant.  It  tended  to  prove  no  part  of  the  issue. 
The  third,  fourth,  fifth  and  sixth  exceptions  embrace  the  different 
parts  of  the  testimony  of  George  Helmbold,  who  was  admitted  to 
testify  to  the  declarations  of  Daniel  Man,  and  his  counsel,  not  at 
the  time  the  deed  and  mortgage  were  executed,  but  sometime  before ; 
and  by  force  of  which  declarations,  the  writings  are  altered,  and  a 
different  contract  set  up  between  the  parties,  aiid  submitted  by  the 
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court  to  the  jury,  and  that  too,  where  there  is  neither  fraud,  trust, 
nor  mistake  alleged:  Cozens  v.  Stevenson,  5  S.  &  R.  421 ;  r*A-ir 
*Bertsch  v.  The  Lehigh  Canal  &  Navagation  Co.,  4  Rawle  '• 
130.  The  evidence  in  this  case,  falls  within  no  exception  to  the 
rule  excluding  parol  evidence  to  vary  a  written  contract ;  and  Man, 
who  is  a  party  to  the  deed,  is  bound  by  it,  and  cannot  set  up  a  parol 
contract  different  from  his  deed  :  and  the  statement  by  the  witness 
of  what  the  counsel  of  Man  said  to  him,  was  hearsay  evidence. 

Daniel  Man,  while  he  was  the  holder  of  the  mortgage,  purchased 
the  equity  of  redemption,  and  thereby  his  mortgage  became  extin- 
guished. He  could  not  be  at  the  same  time  both  debtor  and 
creditor ;  his  right  of  action  was  suspended  and  gone :  Thomas  v. 
Thompson,  2  Johns.  Rep.  473.  The  mortgage  was  merged  :  Gard- 
ner v.  Astor,  3  John.  Chan.  53 ;  Starr  v.  Ellis,  6  Id.  393  ;  James 
v.  Johnson,  Id.  417.  And  it  has  been  decided,  that  if  the  plaintiff 
in  a  judgment  become  the  owner  of  the  land,  upon  which  that 
judgment  is  a  lien,  the  lien  thereby  becomes  extinct  by  operation 
of  law.  Koons  v.  Hartman,  7  Watts  20.  There  can  be  no  differ- 
ence between  the  case  of  the  holder  of  a  judgment,  and  of  a  mort- 
gage. Each  one  is  only  a  security  for  the  payment  of  money.  The 
mortgage  of  Elizabeth  Helmbold  was  not  an  estate  in  the  land ;  it 
was  only  a  security  for  the  payment  of  money,  and  that  could  not 
prevent  a  merger  upon  the  union  of  the  interest  of  the  mortgagee 
and  equity  of  redemption  in  Daniel  Man  :  Judson  v.  Wass,  11 
Johns.  Rep.  524 ;  Brinkeroff  v.  Marvin,  5  John.  Chan.  320 ; 
Reckert  v  Maderia,  1  Rawle  325  ;  Corporation  v.  Wallace,  3  Id. 
109.  The  intention  of  Daniel  Man  to  prevent  a  merger,  must  have 
been  manifested  at  the  time  he  purchased  the  equity  of  redemption. 
That  might  have  been  done  in  various  ways  ;  the  deed  might  have 
been  taken  to  another  person.  Without  such  intention  expressed  at 
any  time,  the  mortgage  became  extinguished.  There  was  no  reason 
operating  in  this  case  in  favor  of  personal  representatives  and  against 
the  heir,  to  prevent  a  merger,  as  in  the  case  of  Forbes  v.  Moffat, 
18  Ves.  384. 

The  deed  from  Daniel  Man  to  Margaret  Helmbold,  of  all  his 
interest,  &c.,  both  in  law  and  equity,  with  a  covenant  of  warranty 
against  himself  and  all  claiming  under  him,  divested  him  of  all 
interest  in  the  mortgage  and  he  cannot  recover.  No  language  can 
be  more  full,  and  more  entirely  divest  Daniel  Man  of  all  interest 
in  the  premises,  than  that  used  in  the  deed.  And  this  deed  is  con- 
clusive against  the  right  of  Daniel  Man,  unless  the  deed  and  all 
its  provisions  are  to  be  destroyed  by  the  loose  conversations  of  the 
parties  not  had  at  the  time  the  deed  was  executed.  In  Henry  v. 
Sims,  1  Whart.  187,  it  is  decided  that  a  judgment  ort  a  scire  facias 
on  a  mortgage  is  a  judgment  within  the  fourteenth  section  of  the 
act  of  13th  April  1791,  imposing  a  penalty  for  not  entering  satis- 
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faction  on  judgments.  If  a  judgment  on  a  scire  facias,  is  regarded 
as  a  judgment  under  that  act,  it  is  clearly  embraced  under  the 
provisions  of  the  acts  of  26th  March  1827,  and  23d  of  March 
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C1829,  requiring  all  judgments  to  be  revived  within  the 


times  stated  in  the  act ;  and  the  judgment  upon  the  mort- 
gage of  Daniel  Man,  not  having  been  so  revived,  the  lien  is  gone. 

Mr.  Freedley  (with  whom  was  Mr.  Wheeler),  for  the  defendant 
in  error. 

Daniel  Man  bought  the  mortgage,  executed  by  George  Helmbold 
to  Paul  Jones,  and  the  judgment  entered   upon  the  scire  facias 
sued  out  upon  it,  by  paying  every  cent  of  the  debt,  interest  and 
costs  ;  for  mortgage  arid  judgment  were  regarded  as  perfectly  good. 
The  assignment  of  the  mortgage  was  immediately  recorded  ;  that 
of  the  judgment,  was  made  on  the  docket  of  the  court.     Man, 
subsequently,  for  the  consideration  of  two  thousand  dollars,  pur- 
chased the  equity  of  redemption  from  Thomas  Gilpin,  the  assignee 
of  George  Helmbold,  and  took  from  Gilpin  the  transfer  of  it,  by 
deed  of  bargain  and  sale.     This  was  an  equity  upon  an  equity,  an 
equity  in  the  second  degree.     The  mortgage  of  Paul  Jones,  then 
Daniel  Man's  mortgage,  was  the  first  mortgage  ;  having  been  given 
the  1st  of  April    1811.     The  mortgage  of  Elizabeth  Helmbold, 
was  a  second  mortgage,  having  been  given  as  such,  and  received  as 
such  ;  it  was  dated,  executed  and  delivered  the  day  following,  viz., 
on  2d  of  April  1811.     Now  the  pretension  of  Elizabeth  Helmbold 
is,  that  Daniel  Man,  by  paying  two  thousand  dollars  additional, 
has  succeeded  to  the  loss  of  the  whole,  viz.,  three  thousand  plus 
two  thousand  dollars,  besides  interest ;  and  that  by  some  technical 
magic,  her  mortgage  is  made,  both  in  law  and  equity — for  that  is 
the  pretension — the  first  and  sole  incumbrance.     It  is  the  law, 
Warder  v.  Tainter,  4   Watts  286,  that   Man,  as  assignee  of  the 
mortgage,  and  the  money  on  it,  being  due  and  unpaid,  had  a  right 
to  take  the  possession  of  the  land,  and  having  obtained  it  peaceably, 
either  with  or  without  the  assent  of  the  mortgagor  or  his  assigns, 
had  an  undoubted  right  to  hold  it,  until  he  was  satisfied  of  the 
mortgage  debt.     This  was  his  right,  and  it  is  proper  that  it  should 
be  so.     The  notion  of  our  adversaries  here,  is,  that  Man  by  an 
unfortunate  effort,  unfortunate  for  himself,  viz.,  by  taking  a  deed 
in  order  to  obtain  possession  peaceably,  extinguished  his  mortgage. 
Did  the  mortgage  held  by  Man  merge  by  his  taking  a  convey- 
ance of  the  equity  of  redemption  ?     There  can  be  no  merger  where 
there  is  an  intervening  estate.     2  Bl.  Com.  177  ;  3  Pres.  on  Con. 
107-9.     A  merger  is  not  favored  in  equity,  and  is  never  allowed 
against  the  intention  of  the  party.     Dougherty  v.  Jack,  5  Watts 
458.     It  is  only  in  those  cases  when  it  is  perfectly  indifferent  to 
the  party,  in  whom  the  interests  had  united,  whether  the  charge  or 
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term  should  subsist  or  not,  that  in  equity  it  will  be  merged.  In 
the  present  case  it  was  for  the  interest  of  Man,  that  his  mortgage 
should  subsist  on  his  own  estate,  otherwise  the  second  incumbrance 
would  obtain  a  priority.  The  sale  under  the  mortgage  of  Eliza- 
beth Helmbold,  *destroyed  the  conveyance  by  G.  Helm-  r*ji>T 
bold  to  Gilpin,  and  all  subsequent  conveyances  founded  ^ 
thereon,  together  with  the  securities  given  for  purchase-money ; 
shall  it  also  destroy  the  mortgage  of  D.  Man,  which  was  a  prior 
lien  ?  This  would  be  against  equity.  "  A  person  becoming  enti- 
tled to  an  estate  subject  to  a  charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate  and  keep  up  the  charge."  It  is 
more  beneficial  for  the  person  entitled  to  the  charge,  to  let  the 
estate  stand  with  the  incumbrances  upon  it,  than  to  take  it  dis- 
charged from  the  incumbrance  and  give  a  priority  to  the  second 
incumbrancer.  Forbes  v.  Moifat,  18  Ves.  394.  Where  the  two 
estates  unite  in  the  same  person,  without  any  intervening  estate  or 
incumbrance,  so  that  it  is  immaterial  to  the  party  whether  the  les- 
ser estate  merges  or  not,  there  equity  holds  that  the  lesser  estate  is 
merged  in  the  greater,  unless  the  party  at  the  time  manifests  an 
intention  to  hold  the  estates  separate  ;  but  where  it  is  for  the  inter- 
est of  the  party  that  the  two  estates  should  be  kept  separate,  as  in 
this  case,  there  will  be  no  merger,  unless  the  party  declare  une- 
quivocally that  he  does  not  intend  to  keep  alive  the  charge :  For- 
bes v.  Moffat,  18  Ves.  394 ;  Starr  v.  Ellis,  6  Johns.  Chan.  393  ; 
Gardner  v.  Astor,  3  Id.  53  ;  3  Pres.  on  Con.  557-8.  A  mortgage 
will  not  merge  by  a  purchase  of  the  equity  of  redemption,  where 
there  is  an  intervening  incumbrance.  The  mortgage  being  the 
legal,  may  be  considered  the  greater  estate,  and  by  purchase  of  the 
equity  of  redemption,  the  title  may  be  considered  complete  under 
the  mortgage  :  2  Mason  531. 

If  then  the  mortgage  of  D.  Man,  did  not  merge  when  he  took 
a  conveyance  from  Gilpin,  did  his  transfer  of  the  fee  to  Margaret 
Helmbold  cause  it  to  merge  ?  The  consideration  of  that  convey- 
ance was  thirteen  thousand  dollars,  for  which  he  took  a  mortgage  on 
the  premises,  no  part  of  the  purchase-money  being  paid.  So  far  as 
the  original  mortgage  assigned  by  Jones  to  Man,  is  concerned,  the 
plaintiff  below  then  held  two  securities  for  the  same  money.  This 
a  man  may  lawfully  do.  If  Margaret  Helmbold  had  paid  the  con- 
sideration money,  then  both  mortgages  would  have  been  satisfied. 
As  she  never  paid,  and  as  the  deed  to  her,  together  with  the  mort- 
gage given  by  her,  were  cut  out  by  the  sale  under  the  mortgage  of 
E.  Helmbold,  the  prior  mortgage  of  D.  Man  is  good  for  the  amount 
secured  by  it,  on  the  principle,  that  "  an  estoppel  determines  by 
cesser  of  the  act,  deed,  &c.,  which  made  the  estoppel :"  Co.  Litt. 
47,  b. ;  Com.  Dig.  208. 

As  to  the  exceptions  to  the  parol  evidence  we  contend  that  it 
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was  not  to  contradict  but  to  strengthen  the  presumption  of  law  ; 
and  if  our  view  of  the  case  be  correct,  the  parol  testimony  was 
totally  immaterial. 

The  court  declined  hearing  Mr.   Wheeler. 

*4181        *The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — George  Helmbold  being  the  owner  in  fee 
of  a  tract  or  parcel  of  land,  situate  in  Montgomery  county,  on  the 
first  day  of  April,  A.  D.  1811,  mortgaged  the  same  to  Paul  Jones, 
in  fee,  to  secure  the  payment  of  a  debt  of  three  thousand  dollars, 
owing  by  him  to  Jones  ;  and  on  the  following  day  mortgaged  the 
same  land  again  to  Elizabeth  Helmbold,  the  plaintiff  in  error,  who 
was  the  defendant  below,  in  like  manner  to  secure  the  payment  of 
a  debt  owing  to  her.  The  debt  owing  to  Paul  Jones,  not  being 
paid,  he  sued  a  scire  facias  upon  his  mortgage,  out  of  the  Common 
Pleas  of  Montgomery  county,  to  May  term,  1819,  in  which  he 
obtained  judgment,  the  nineteenth  day  of  July,  in  the  same  year  ; 
awarding  execution  in  his  favor  for  the  amount  of  his  debt  against 
the  land.  Accordingly  a  writ  of  levari  facias  was  issued  thereon, 
returnable  to  the  following  November  term,  which  was  returned  by 
the  sheriff  tarde  venit.  No  further  proceeding  being  had  therein, 
Paul  Jones,  on  the  16th  of  February  1820,  assigned  his  mortgage 
and  the  judgment  had  thereon,  to  Daniel  Man,  the  defendant  in 
error,  and  plaintiff  below  ;  who,  subsequently,  on  the  30th  of 
August  1823,  became  the  purchaser  of  the  equity  of  redemption  in 
the  land,  from  Thomas  Gilpin,  who  had  acquired  it  by  an  assign- 
ment from  George  Helmbold  and  his  wife,  made  to  him  on  the  16th 
of  October  1818,  in  trust  for  the  benefit  of  the  creditors  of  the  said 
George.  On  the  18th  of  November  1823,  Daniel  Man  (having 
then,  as  stated  above,  become  the  owner  of  the  mortgage  to  Paul 
Jones,  and  the  equity  of  redemption,  which  remained  in  George 
Helmbold,  after  giving  the  two  mortgages,  the  second  to  the  plain- 
tiff in  error,  still  remaining  unpaid  and  in  full  force),  sold,  and  by 
his  deed  conveyed  the  land,  embraced  by  the  mortgages,  in  fee, 
with  covenant  of  special  warranty  to  Margaret  Helmbold,  for  the 
consideration  of  thirteen  thousand  dollars,  therein  mentioned ; 
which  was  secured  to  be  paid  by  mortgage  upon  the  land  and  thirteen 
bonds,  making  the  amount  payable  by  annual  instalments  of  one 
thousand  dollars  each,  all  bearing  date  the  same  day.  In  connec- 
tion with  the  deed  conveying  the  land  by  Man  to  Margaret  Helm- 
bold,  the  parol  evidence  of  George  Helmbold,  was  given  on  the 
part  of  the  plaintiff  below.  George  Helmbold  testified  that  he  as 
the  agent  of  Margaret  Helmbold,  made  the  agreement  on  her  behalf, 
for  the  purchase  of  the  land  ;  that  Man  refused  to  sell  unless  the 
mortgage  assigned  to  him  by  Jones,  were  permitted  to  remain  a  lien 
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upon  the  land ;  that  the  advice  of  a  professional  gentleman  was 
taken,  in  order  to  know  the  effect  of  Man's  selling  and  conveying 
the  land  in  fee  to  Margaret  Helmbold,  would  be  upon  his  mortgage 
— whether  it  would  extinguish  or  discharge  the  lien  of  it  from  the 
land  ;  that  they  were  advised,  it  would  not  destroy  or  affect  it  in 
any  way  ;  that  it  would  notwithstanding  still  continue  to  bind  the 
land ;  that  thereupon  the  contract  for  the  purchase  was  *con-  r**-, q 
eluded ;  and  for  the  purpose  of  having  it  carried  into  exe-  ^ 
cution,  the  same  professional  gentleman  was  employed  to  draw  the 
deed  of  conveyance,  transferring  the  land,  as  also  the  mortgage  and 
bonds,  for  securing  the  payment  of  the  purchase- money  ;  and  that 
he  accordingly  did  so.  That  the  three  thousand  dollars  in  the 
Jones  mortgage  were  included  in  the  thirteen  thousand  dollars,  as 
forming  part  of  the  consideration  to  be  paid  by  Margaret  Helm- 
bold  to  Daniel  Man  for  the  land.  That  Margaret  Helmbold  was 
informed  by  the  witness,  that  Man  would  not  sell  the  land  to  her 
unless  the  mortgage  assigned  to  him  by  Jones,  were  permitted  to 
remain  a  lien  upon  it ;  and  if  she  took  the  land  she  would  have  to 
take  it  subject  to  such  lien.  To  this  she  made  no  objection  ;  nor 
did  she  ever  pay  any  part  of  the  mortgage  or  consideration  money 
for  the  land. 

After  this,  under  a  judicial  proceeding  had  upon  the  mortgage 
of  the  plaintiff  in  error,  the  land  .was  sold  in  January  1830,  by  the 
sheriff  to  her,  for  the  sum  of  twenty-six  hundred  dollars,  subject, 
however,  to  whatever  the  land  might  be  then  bound  for,  by  the 
mortgage  given  to  Paul  Jones.  Parol  evidence  was  also  given  by 
the  plaintiff  below,  showing  that  the  laud,  at  the  time  of  this  sale 
to  the  defendant  below,  was  worth  between  six  and  seven  thousand 
dollars.  The  conditions  of  the  sheriff's  sale  were  also  given  in 
evidence,  and  the  agreement  of  the  purchaser,  to  take  the  land  under 
it,  subject  to  the  Jones  mortgage,  in  case  it  should  be  a  lien  thereon, 
and  to  whatever  sum  of  money  might  be  due  upon  it.  The  defend- 
ant below,  by  her  counsel,  objected  to  the  parol  evidence  on  the 
part  of  the  plaintiff  there  being  received ;  and  after  it  was  ruled 
admissible  by  the  court,  excepted  to  the  opinion  of  the  court  in 
this  respect,  as  also  the  charge  of  the  court  delivered  to  the  jury. 

The  questions  raised  by  the  errors  assigned,  are,  1st.  Was  the 
parol  evidence,  and  the  mortgage  and  bonds,  which  were  also  read 
in  evidence,  after  being  objected  to,  from  Margaret  Helmbold  to 
the  defendant  in  error  admissible  ?  2d,  Did  the  deed  of  convey- 
ance from  Thomas  Gilpin  to  Daniel  Man,  under  the  particular 
circumstances  attending  the  case,  merge  or  extinguish  the  mortgage, 
which  the  latter  held  at  that  time,  by  assignment  from  Paul  Jones  ? 
3d,  Did  the  deed  of  conveyance  from  Daniel  Man  to  Margaret 
Helmbold,  discharge  the  lien  of  said  mortgage  upon  the  land ;  or 
show  that  he  did  not  intend  to  keep  it  on  foot  when  he  became  the 
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owner  of  the  land,  or  estop  him  from  claiming  under  it  ?  And  4th, 
Supposing  the  court  below  to  have  answered  these  three  questions 
correctly,  by  responding  to  the  first  in  the  affirmative,  and  the  two 
last  in  the  negative,  did  the  lien  of  the  mortgage  expire,  because  it 
was  not  revived  by  scire  facias,  within  five  years  from  July  term 
1819,  when  the  judgment  was  first  obtained  upon  it,  authorizing 
the  issuing  of  a  writ  of  levari  facias,  to  sell  the  land  for  the  purpose 
of  obtaining  the  mortgage  debt  ? 

As  to  the  first  question,  the  parol  evidence  first  objected  to,  was 
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at  the  time  it  was  sold  by  the  sheriff  to  the  plaintiff  in  error, 
by  virtue  of  a  writ  of  levari  facias,  sued  out  by  her  upon  a  judg- 
ment, which  she  had  obtained  in  a  scire  facias  upon  her  mortgage 
from  George  Helmbold,  was  worth  the  amount  of  the  debts  men- 
tioned in  both  mortgages  given  by  him.  This  evidence  cannot  well 
be  considered  altogether  irrelevant,  as  has  been  contended  by  the 
plaintiff  in  error,  nor  yet  going  to  vary,  contradict  or  alter  any 
written  evidence  on  the  subject  concluding  the  parties.  It  was 
perfectly  consistent  with  the  conditions  of  the  sheriff's  sale  of  the 
land,  and  with  the  deed  of  conveyance  made  in  pursuance  thereof. 
By  them  it  appears  that  the  plaintiff  in  error  expressly  agreed  to 
take  the  land  at  the  price  bidden  for  it  by  her  agent,  subject  to  the 
payment  of  whatever  might  be  due  upon  the  Jones  mortgage,  if  it 
were  then  a  lien  upon  the  land ;  and  as  the  parol  evidence  tended 
to  prove  that  the  land  was  equal  in  value  to  the  amount  of  the 
moneys  claimed  on  both  mortgages,  it  went  not  only  to  corroborate 
and  sustain  the  agreement  made  by  the  plaintiff  in  error,  for  the 
purchase  of  the  land,  but  also  to  affect  her  conscience,  and  to  show 
that  she  ought  not,  either  in  law  or  equity,  to  be  permitted  to  hold 
the  land  discharged  from  the  payment  of  the  money  due  on  the 
Jones  mortgage,  if  it  were  a  lien  upon  the  land  at  the  time  she 
bought. 

The  next  parol  evidence  received,  that  was  objected  to  by  the 
plaintiff  in  error,  was  the  testimony  of  George  Helmbold.  Accord- 
ing to  it,  he  as  the  agent  of  Margaret  Helmbold,  contracted  with 
Daniel  Man  for  the  purchase  of  the  land  ;  that  Daniel  Man  refused 
to  sell,  when  in  treaty  for  the  sale,  unless  the  Jones  mortgage  were 
secured,  or  permitted  to  remain  a  lien  upon  the  land.  That  advice 
was  taken  of  a  professional  gentleman,  to  know  whether  Man's  sell- 
ing and  conveying  the  land  to  Margaret  Helmbold,  would  have  the 
effect  of  discharging  the  lien  of  that  mortgage,  who  said  it  would 
not ;  and  upon  this  the  agreement  for  the  purchase  was  concluded  ; 
and  the  same  professional  gentleman  was  employed  to  draw  the 
deed  of  conveyance  transferring  the  land ;  and  the  mortgage  and 
bonds  securing  the  payment  of  the  purchase-money,  which  he 
accordingly  did.  They  were  all  executed  afterwards,  when  the 
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witness  was  not  present.  But  Margaret  Helmbold  was  fully  apprised 
before  this  execution,  that  the  Jones  mortgage  was  to  remain  a  lien 
upon  the  land,  until  the  purchase-money  should  be  paid  by  her  to 
Man,  which  would  have  satisfied  it  too,  as  it  was  understood  to  be 
included  in  the  thirteen  thousand  dollars,  the  amount  of  the  consid- 
eration money  agreed  to  be  paid  by  her.  It  is  contended  that  this 
evidence  ought  not  to  have  been  received,  because  it  was  inconsis- 
tent with  the  import  and  effect  of  the  deed  of  conveyance  from  Man 
to  Margaret  Helmbold.  But  certainly  it  is  not  more  so  than  the 
deed  of  a  grantor,  who  to  secure  the  repayment  of  money  borrowed 
by  him,  conveys  his  land  by  deed  absolutely  in  fee,  *sub-  I-JMQ-I 
ject,  however,  to  a  parol  agreement,  that  he  shall  retain  '• 
in  himself  the  equity  of  redemption.  This  he  may  do  accord- 
ing to  the  decision  of  this  court  in  Kunkle  v.  Wolfersberger,  6 
Watts  126. l  Here  the  grantor  conveyed  the  land  subject  to  the 
right,  which  he  clafmedUo  have,  of  using  his  mortgage  thereafter, 
if  it  should  become  necessary  in  order  to  protect  him  against  the 
claim  of  the  plaintiff  in  error,  under  her  mortgage.  Or  if  this  view 
of  the  matter  should  seem  to  be  repugnant  to  the  analogy  of  the  law 
in  any  respect,  Daniel  Man,  in  order  to  give  effect  to  the  agreement 
and  intention  of  the  parties,  may  be  considered  as  having  conveyed 
his  right  to  the  Jones  mortgage,  and  the  equity  of  redemption  to 
Margaret  Helmbold,  to  hold  them  in  the  same  manner  as  he  held 
them  himself,  and  she,  by  the  execution  of  the  mortgage  to  him,  as 
having  reconveyed  the  right  to  the  Jones  mortgage,  so  that  the  right 
to  this  mortgage,  and  the  lien  of  it  should  still  continue  to  exist  and 
be  used  by  him,  whenever  it  might  be  for  his  advantage  to  do  so. 
Under  this  view  the  objection  that  the  parol  evidence  admitted,  had 
a  tendency  to  change  or  alter  the  import  and  legal  effect  of  the  deed 
of  conveyance  from  Man  to  Margaret  Helmbold,  is  completely  re- 
moved ;  and  the  mutual  deeds  executed  by  the  parties  respectively, 
forming  constituent  parts  of  one  and  the  same  arrangement  between 
them,  may  be  regarded  as  sufficient  in  law  as  well  as  in  equity,  to 
have  this  operation  and  effect,  without  uniting  the  two  interests,  so 
as  to  merge  the  one  in  the  other  and  render  them  forever  thereafter 
inseparable  for  any  purpose  whatever,  contrary  to  the  agreement 
of  the  parties.  The  rule  of  law  in  this  respect,  comports  with  equity 
and  the  plain  principles  of  common  sense,  that  all  instruments  of 
writing  shall  be  so  construed,  if  susceptible  of  it,  as  best  to  effectuate 
the  intention  of  the  parties,  and  not  to  overturn  or  defeat  it. 

The  second  question  presents  itself  next ;  did  the  deed  of  con- 
veyance, from  Thomas  Gilpin  to  Daniel  Man,  under  the  particular 
circumstances  attending  the  case,  merge  or  extinguish  the  mortgage, 
which  the  latter  held  at  that  time,  by  assignment  from  Paul  Jones  ? 

1  See  also  3  W.  &  S.  388  ;  6  Id.  284 ;  1  Grant  306  ;  8  Casey  251  ;  5  P.  F. 
Smith  316.  ||  But  see  now  Act  June  8th  1881,  P.  L.  84.|| 
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There  have  doubtless  been  cases  where  a  merger  has  been  held  to 
take  place  against  the  intention  of  the  parties  ;  as  where  a  lease 
for  years,  and  a  remainder  for  life,  were  limited  to  the  same  person 
by  the  same  deed,  it  was  determined  that  the  estate  for  years,  should 
merge  in  the  estate  for  life.  1  Inst.  54,  b.  ;  Uthen  v.  Godfrey,  in 
note  to  Dyer  309  b. ;  Clark  i>.  Sir  John  Sydenham,  Yelv.  85  ; 
Preston  on  Merger  44.  Although  it  would  seem  from  these  author- 
ities, that  the  intention  does  not  always  determine  whether  there 
shall  be  or  has  been  a  merger  or  not :  and  that  it  may  take  place 
in  some  instances  without  any  regard,  or  even  in  opposition  to  the 
intention,  yet  as  Sir  William  Grant,  Master  of  the  Rolls,  says  in 
Forbes  v.  Moffat,  13  Ves.  390,  "  it  is  very  clear,  that  a  person  be- 
coming entitled  to  an  estate,  subject  to  a  charge  for  his  own  benefit, 
may,  if  he  chooses,  at  once  take  the  estate,  and  keep  up  the  charge. 
*4221  *-^ne  question  t'here  is  upon  the  intention,  actual  or  presumed, 
J  of  the  person  in  whom  the  interests  are  united  ;"  and  when- 
ever, as  he  further  observes,  as  is  the  case  in  most  instances,  it  is 
of  no  sort  of  use  to  the  party  himself  to  have  a  charge  upon  his 
own  estate,  it  will  be  held  to  sink,  unless  something  shall  have  been 
done  to  keep  it  on  foot ;  yet  in  the  absence  of  all  evidence  showing 
a  manifest  intention,  either  the  one  way  or  the  other,  if  it  appears 
most  for  his  advantage  to  keep  the  charge  alive,  it  will  be  presumed 
that  he  intended  it  should  be  so.  This  doctrine  is  sustained  by  the 
case  of  Dougherty  v.  Jack,  5  Watts  457-8.  Then  seeing  there  is 
no  evidence  here  of  any  avowed  or  declared  intention  by  Daniel 
Man,  when  he  purchased  the  equity  of  redemption,  and  thus  became 
the  owner  of  both  the  legal  and  equitable  estate,  that  he  wished  to 
keep  the  mortgage  assigned  to  him  by  Jones,  on  foot  thereafter,  it 
becomes  proper  to  examine  and  see  whether  it  was  indifferent  to 
him,  or  was  not  for  his  advantage  that  the  mortgage  should  be  kept 
on  foot.  It  will  soon  be  seen  it  was  not  a  matter  of  indifference  to 
him ;  for  having  bought  the  equity  of  redemption,  subject  to  the 
mortgage  of  the  plaintiff  in  error,  which  was  posterior  to  his  own, 
he  could  only  protect  himself  in  the  enjoyment  of  the  land  under 
his  own  mortgage,  by  keeping  it  alive  until  he  should  be  paid  the 
amount  of  it.  Unless  he  kept  his  mortgage  on  foot  after  he  became 
the  owner  of  the  land  by  the  purchase  of  the  equity  of  redemption, 
he  permitted  the  mortgage  of  the  plaintiff  in  error  to  become  the 
oldest  incumbrance,  and  consequently  could  not  claim  to  hold  or 
enjoy  the  land  without  paying  it  off.  And  for  aught  that  could  be 
foreseen,  something  might  have  occurred  thereafter  to  cause  a  great 
depression  in  the  value  of  the  land,  so  as  to  reduce  it  to  a  sum  of 
money  not  exceeding  the  amount  in  his  mortgage:  in  such  event, 
by  keeping  his  mortgage  alive,  he  would  be  enabled  either  to  receive 
the  amount  of  his  mortgage,  or  otherwise  to  become  the  absolute 
owner  of  the  land,  discharged  from  all  incumbrances,  without  pay- 
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ing  any  more  money  for  it.  But  if  his  mortgage  were  to  be  con- 
sidered as  extinguished  by  his  purchase  of  the  equity  of  redemption, 
it  is  perfectly  obvious  that  in  the  event  of  such  depression  in  the 
value  of  the  land,  as  has  just  been  mentioned,  he  would  lose  the 
amount  of  the  money  mentioned  in  his  mortgage,  and  the  land  too, 
unless  he  should  choose  to  pay  the  mortgage  of  the  plaintiff  in 
error.  It  being  thus  seen  to  be  for  the  advantage  ef  the  defendant 
in  error,  that  his  mortgage  should  be  kept  on  foot,  we  must  there- 
fore presume  that  he  intended  it  to  be  so.  Upon  such  presumed 
intention,  it  was  held  in  the  case  of  Forbes  v.  Moffat,  18  Ves.  385, 
that  a  mortgage,  to  answer  it,  and  to  benefit  the  personal  representa- 
tives, was  not  extinguished  by  its  being  purchased  by  a  person  who 
had  acquired  the  equity  of  redemption.1 

We  come  now  to  the  third  question  ;  Did  the  deed  of  conveyance 
from  Daniel  Man  to  Margaret  Helmbold,  discharge  the  lien  of 
*his  mortgage  upon  the  land,  or  show  that  he  did  not  intend  r^no 
to  keep  it  alive,  when  he  became  the  owner  of  the  land  ;  ' 
or  estop  him  from  claiming  under  it  ?  His  conveyance  to  Margaret 
Helmbold  might  probably  have  operated  in  either  of  those  ways, 
or  at  least  in  either  of  the  two  first,  were  it  not  for  the  parol  evi- 
dence which  has  been  already  noticed.  From  this  evidence  it 
would  appear,  that  it  was  not  intended  to  operate  as  a  discharge  ; 
nor  to  be  taken  as  evidence,  that  he  had  at  any  time  intended  not 
to  keep  the  mortgage  on  foot ;  or  that  he  intended  then  to  relin- 
quish it.  But  this  evidence,  on  the  contrary,  going  to  show  that  it 
was  the  understanding  of  the  parties  that  the  mortgage  assigned  by 
Jones  to  Man  should  be  kept  on  foot,  we  can  perceive  no  good  rea- 
son why  it  should  be  considered  extinguished,  contrary  to  the 
express  intention  In  this  respect ;  or  why  Man  should  be  estopped 
from  claiming  under  it  against  the  plaintiff  in  error,  who  is  neither 
party  nor  privy  to  the  deed  from  Man  to  Margaret  Helmbold.  It 
is  only  by  and  between  parties  to  a  deed,  or  those  claiming  under 
them,  that  an  estoppel  can  be  set  up,  or  any  advantage  derived 
therefrom  ;  and  the  plaintiff  in  error  not  being  a  party  to  this  deed, 
or  claiming  under  it  in  any  way,  is  not  bound,  and  cannot  be  estop- 
ped by  it,  and  is  therefore  not  entitled  to  claim  any  advantage  from 
it,  upon  the  ground  of  estoppel. 

It  only  remains  now  to  notice  the  last  question  ; — Did  the  lien 
of  the  mortgage  of  the  defendant  in  error  expire,  because  the  judg- 
ment in  the  scire  facias  thereon  was  not  revived  within  five  years 
thereafter,  as  liens  arising  from  judgments  are  required  to  be,  by 
the  acts  of  assembly,  passed  in  that  behalf,  in  order  to  continue 
them  beyond  that  period  ?  The  judgment  obtained  in  the  scire 
facias,  sued  out  upon  the  mortgage  here,  created  no  lien  whatever 

1  See  1  W.  &  S.  487 ;  9  Barr  333 ;  7  Harris  33. 
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upon  the  land.  The  lien  was  created  by  the  mortgage  itself;  the 
judgment  neither  added  to,  nor  took  any  thing  from  it ;  it  is  clear, 
therefore,  that  the  acts  of  assembly,  which  require  judgments 
creating  liens  or  binding  lands  or  real  estate,  to  be  revived  every 
period  of  five  years,  for  the  purpose  of  continuing  such  liens,  do 
not  extend  to  or  embrace  the  liens  of  mortgages,  and  can  have  no 
application  to  or  bearing  upon  them  whatever."  The  lien  of  the 
mortgage,  therefore,  continued  to  exist  in  the  present  case  as  if  no 
scire  facias  had  been  sued  out  and  judgment  obtained  in  it.  The 
only  effect  of  a  judgment  in  such  case,  is  to  give  the  mortgagee  an 
execution  immediately,  if  he  chooses,  against  the  land  mortgaged, 
and  nothing  else,  that  he  may  levy  the  amount  of  his  debt  out  of  it, 
by  a  sale  thereof.  The  scire  facias,  will  also,  if  sued  out  within 
twenty  years  after  the  mortgage  money  shall  have  become  payable, 
prevent  the  presumption  of  payment  from  arising,  which  without  it 
would  arise,  unless  repelled  by  other  circumstances.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  282  ;  9  Watts  539  ;  6  W.  &  S.  283  ;  9  Id  79  ; 
f  Barr  344  ;  10  Harris  78  ;  3  Wright  41  ;  1  P.  F.  Smith  462  :  II  12  Norris 
424;  1  W.  N.  C.  539;  6  Id.  142.  || 

Cited  by  the  Court,  8  Watts  149,  523  ;  1  Grant  81. 
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Elmslie  and  another  against  The  Delaware  and 
Scliuylkill  Canal  Company. 

IN     EQUITY. 

1.  This  court  will  not,  except  in  very  peculiar  circumstances,  suspend  the 
progress  of  a  public  work  by  granting  an  injunction,  before  the  coming  in 
of  the  answer. 

2.  By  an  act  of  assembly,  authorizing  the  incorporation  of  a  company  to 
make  a  canal  between  the  rivers  Delaware  and  Schuylkill,  the  president  and 
managers  were  authorized  to  enter  upon  all  the  land  lying  between  the  two 
rivers,  and  tc  lay  out  and  survey  the  route  of  the  canal,  and  to  buy  so  much 
land  along  the  track  or  route  of  the  canal  and  adjoining  thereto  as  should  be 
necessary  for  the  proper  construction  of  the  canal,  &c. ;  and  it  was  further 
provided,  that  on  the  application  to  the  District  Court  for  the  city  and  county 
of  Philadelphia,  of  any  person  who  should  be  injured  by  or  receive  damage 
from  the  works  of  the  company  or  by  reason  of  the  making  of  the  canal, 
that  court  should  appoint  suitable  persons  to  assess  the  damage  sustained,  on 
whose  report  judgment  should  be  entered  and  execution,  on  motion,  issued, 
&c.     By  another  section  of  the  act,  it  was  declared  that,  before  the  company 
should  enter  upon  any  land  or  other  property  for  the  purpose  of  constructing 
the  canal,  &c.,  they  should  pay  such  damages  as  might  be  agreed  upon  or 
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give  security  for  the  same  to  be  approved  by  the  District  Court,  &c.  Tim 
section  was  afterwards  repealed.  On  a  bill  filed  by  the  owner  of  land  through 
which  the  company  were  constructing  the  canal,  the  court  refused  to  grant 
an  injunction  till  answer. 

AN  application  was  made  to  this  court  by  Alexander  Elmslie 
and  Michael  Newbold,  trustees  of  Esther  Newbold,  &c.,  for  an 
injunction  to  restrain  the  President,  Managers  and  Company  of 
the  Delaware  and  Schuylkill  Canal,  their  officers  and  agents, 
from  proceeding  to  lay  out  and  construct  the  canal  and  other 
works,  through  the  land  of  the  complainants  ;  upon  the  following 
circumstances. 

By  an  Act  of  Assembly  passed  on  the  12th  of  April  1828,  the 
governor  was  authorized  to  grant  letters-patent  of  incorporation  to 
a  company  established  for  the  purpose  of  making  a  canal  and  lock 
navigation  between  the  rivers  Delaware  and  Schuylkill,  through 
the  southern  section  of  Philadelphia  county.  The  usual  corporate 
powers  and  authorities  were  conferred  upon  the  company.  The 
6th  section  of  the  act  was  in  the  following  words : 

"  Section  6.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  the  president  and  managers  shall  have  full  power  and 
authority  to  appoint  all  officers  necessary  to  supply  vacancies, 
occasioned  by  death,  resignation  or  otherwise,  and  also  to  appoint 
one  or  more  *superintendents  of  the  works  to  be  under- 
taken  by  them,  and  to  hire  and  employ  all  such  engineers, 
artists,  workmen  and  laborers,  to  enter  into  all  and  singular  the 
land  and  lands  lying  between  the  rivers  Delaware  and  Schuylkill 
in  the  county  of  Philadelphia,  south  of  the  said  city,  and  to  lay  out 
and  survey  such  routes  or  tracts  as  may  be  practicable  for  effecting 
a  navigable  canal  between  the  said  rivers  Delaware  and  Schuylkill 
by  means  of  locks  and  all  other  needful  devices,  doing  nevertheless 
as  little  damage  as  possible  to  the  grounds  and  other  enclosures  in 
and  over  which  they  shall  pass ;  and  if  in  the  opinion  of  the  Presi- 
dent and  Managers  of  the  said  Delaware  and  Schuylkill  Canal 
Company  the  introduction  of  any  different  mode  or  device  or  any 
improvement  hitherto  adopted  or  such  as  may  hereafter  be  invented 
in  the  system  of  internal  navigation,  will  be  beneficial,  it  shall  be 
lawful  for  them  to  make  use  of  and  employ  the  same  from  time  to 
time  ;  and  as  well  for  such  purposes  as  for  the  necessary  prosecution 
of  the  same,  the  said  president  and  managers  and  their  engineers, 
workmen  and  laborers,  to  enter  into  and  upon  all  and  singular  the 
land  and  lands  intended  or  supposed  to  be  the  proper  route  for 
canal  and  lock  navigation,  and  shall  have  the  power  to  buy  so  much 
land  along  the  track  or  route  of  the  canal  and  adjoining  thereto, 
and  tenements,  waters,  water-courses  and  all  other  real  heredita- 
ments as  shall  be  necessary  for  the  proper  construction  of  said  canal 
and  other  works  necessary  thereto ;  and  on  the  application  to  the 
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District  Court  for  the  City  and  County  of  Philadelphia  of  any  per- 
son, or  persons,  or  of  the  executors,  administrators  or  other  legal 
representatives  of  any  person  or  persons  who  shall  be  injured  by 
or  receive  damage  from  the  works  of  said  company,  or  by  reason 
of  the  making  of  said  canal,  it  shall  be  the  duty  of  the  said  court  at 
the  election  of  the  party  making  such  application,  to  appoint  five 
judicious  freeholders  of  any  neighboring  county,  or  award  a  venire 
directed  to  the  sheriff  of  any  adjoining  county  to  summon  a  jury 
of  disinterested  men  from  said  adjoining  county,  whose  duty  it  shall 
be  to  view  the  premises,  to  ascertain  and  report  to  the  said  court 
what  damages,  if  any,  have  been  sustained  by  such  person  or  per- 
sons or  those  whom  they  represent,  by  reason  of  the  said  canal  or 
other  works  ;  which  report  being  confirmed  by  the  court,  judgment 
shall  be  entered  thereon  and  execution,  on  motion,  shall  be  issued 
in  case  of  non-payment  of  the  money  awarded,  with  reasonable  costs 
to  be  assessed  by  the  court ;  and  it  shall  be  the  duty  of  the  free- 
holders or  jury,  as  the  case  may  be,  in  valuing  any  lands,  tenements 
or  hereditaments,  or  making  an  assessment  of  damages  for  all  other 
injuries  or  damages  sustained,  to  take  into  consideration  the  advan- 
tage derived  to  the  owner  or  owners  of  the  premises  from  the  said 
canal  or  navigation  passing  through  the  same :  Provided,  that  in 
order  to  procure  the  location  and  construction  of  the  canal  in  this 
act  authorized,  in  such  manner  in  all  respects  as  shall  be  best  calcu- 
lated to  promote  and  secure  the  public  interests  and  the  extension 
*4.<>fn  *°^  ^e  8rea^  system  °f  internal  improvement,  the  company 
J  hereby  incorporated  shall  not  commence  the  construction  of 
the  canal  until  the  location,  dimensions  and  plan  thereof  shall  have 
been  approved  of  by  the  board  of  Pennsylvania  canal  commissioners; 
and  the  said  board  are  hereby  authorized,  if  at  any  time  they  shall 
deem  it  necessary,  to  employ  one  or  more  able  and  skilful  engineers 
to  assist  them  therein." 

The  16th  section  was  as  follows  : 

"  Section  16.  And  be  it  further  enacted  by  the  authority  afore- 
said, That  before  the  company  shall  enter  upon  the  land  or  other 
property  owned  or  occupied  by  any  individual  or  individuals  for  the 
purpose  of  constructing  said  canal  or  works  connected  therewith, 
they  shall  pay  such  damages  as  may  be  agreed  upon,  or  give  security 
for  the  same,  to  be  approved  of  by  the  District  Court  of  the  City 
and  County  of  Philadelphia." 

By  an  act  passed  on  the  17th  of  March  1836,  the  last  mentioned 
section  was  repealed. 

The  bill  filed  by  the  complainants  in  this  cause,  after  setting  out 
their  title  to  a  certain  messuage  and  lot  or  piece  of  land  situate  in 
Passyunk  township  in  the  county  of  Philadelphia,  containing  twelve 
acres  and  a  half  and  thirty  perches,  and  stating  the  act  of  assembly 
for  the  incorporation  of  the  Delaware  and  Schuylkill  Canal  Com- 
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pany,  averred  that  the  said  company  by  their  officers  and  agents 
had  entered  upon  the  premises  belonging  to  the  complainants,  lying 
between  the  said  rivers,  west  of  Broad  street,  and  had  surveyed  and 
laid  out  a  route  or  routes  for  the  said  canal,  and  had  commenced 
cutting  the  canal  through  their  land  without  their  consent  and  with- 
out making  compensation,  &c.  The  bill  then  charged  that  the 
defendants  had  not  power  to  make  the  canal  until  they  should  have 
bought  so  much  land  as  should  be  necessary,  and  were  not  author- 
ized to  commence  the  canal  until  the  location,  dimensions  and  plan 
should  have  been  approved  by  the  canal  commissioners,  which  the 
complainants  had  never  procured  to  be  done.  The  bill  also  charged 
that  the  company  are  not,  and  will  not,  when  the  canal  shall  be 
constructed,  be  able  to  pay  the  damages  which  the  complainants 
will  sustain,  &c.  The  bill  then  prayed  a  subpoena  and  an  injunc- 
tion to  restrain  the  defendants,  their  officers,  agents,  &c.,  from 
proceeding  to  lay  out  or  make  the  said  canal  through  the  land  of 
the  complainants,  &c. 

Application  having  been  made  for  an  injunction,  the  court  directed 
notice  to  be  given  to  the  defendants  to  appear  on  the  next  motion- 
day.  Accordingly  on  this  day,  Mr.  F.  W.  Hubbell  (with  whom 
was  Mr.  T.  I.  Wharton),  for  the  defendants,  produced  affidavits 
showing  the  approval  of  the  location,  dimensions  and  plan  of  the 
canal  by  *the  canal  commissioners,  and  denying  the  allega-  I-JMO" 
tions  in  the  bill  respecting  the  ability  of  the  company  to  pay  L 
the  damages  which  the  complainants  and  other  owners  of  land 
might  sustain  by  reason  of  the  opening  of  the  canal,  &c. 

Mr.  Price  and  Mr.  Meredith,  in  support  of  the  motion  for  an  in- 
junction, cited  the  case  of  The  Charles  River  Bridge,  11  Peters 
544  ;  Bradshaw  v.  Rogers,  20  Johns.  106  ;  Bonaparte  v.  The  Cam- 
den  and  Amboy  Railroad  Co.,  1  Baldwin  227  ;  Gardner  v.  New- 
burgh,  2  Johns.  Chan.  162 ;  Agar  v.  Regent's  Canal,  Cooper's  Ch. 
Cas.  77 ;  2  Dow.  P.  R.  521  ;  1  Swanst.  250. 

Mr.  F.  W.  Hubbell,  contra,  was  stopped. 

PER  CURIAM. — We  will  not,  except  in  very  peculiar  circumstances, 
suspend  the  progress  of  a  public  work  by  injunction  before  the  com- 
ing in  of  the  answer.  To  enjoin  till  further  order  as  a  matter  of 
course  at  the  filing  of  the  bill,  would  put  the  public,  and  every 
corporation  like  the  present,  at  the  mercy  of  every  proprietor,  ac- 
cording to  the  dictates  of  his  interest  or  caprice,  and  enable  him, 
by  the  process  of  the  court,  to  make  what  terms  he  pleased.  There 
is  no  particular  hardship  here.  Ample  means  of  compensation  are 
provided,  by  the  sixth  section  of  the  act  of  incorporation,  for  those 
in  anywise  injured  by  the  work ;  and  though  it  was  declared  in  the 
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sixteenth  section,  that  the  damages  should  be  paid  or  secured  before 
entry  made,  that  section  has  been  repealed  :  and  in  this,  there  was 
nothing  repugnant  to  the  constitution  at  the  time.  It  is  sufficient 
to  say,  that  it  does  not  at  present  appear  that  the  complainants' 
constitutional  rights  have  been  violated. 

Motion  refused. 

Cited  by  the  Court,  8  Harris  204. 

||  Where  there  is  provision  in  the  act  incorporating  a  canal  company,  for 
injuries  for  taking  private  property,  the  mode  designated  must  be  pursued  : 
Spangler's  Appeal,  14  Smith  387.  Insolvency  of  itself  is  not  a  ground  for 
equitable  interference :  Heilman  v.  Canal  Co.,  1  Wright  100. || 
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Masden's  Estate. 

APPEAL. 

A  testator  devised  and  bequeathed  to  his  wife,  the  use  of  his  house  and  lot, 
of  his  furniture,  &c. ;  and  devised  and  bequeathed  all  and  the  rest  and  residue 
of  his  estate,  to  his  executors,  in  trust  to  invest  and  keep  invested  the  personal 
estate,  and  on  the  death  of  his  wife,  to  sell  the  real  estate,  &c.  He  directed 
that  the  executors  should  pay  to  his  wife,  while  she  continued  his  widow,  the 
sum  of  $500  per  annum  for  each  child,  until  twenty-one,  and  that  the  residue 
of  the  income  should  be  invested  as  an  accumulating  fund,  to  be  paid  in  just 
proportions,  with  the  balance  of  the  portion  of  such  of  his  children  respectively, 
to  whom  the  said  funds  ought  to  belong,  at  their  arrival  at  the  age  of  twenty- 
five  years  respectively.  He  also  directed  his  executors  to  pay  to  each  son,  on 
arriving  at  the  age  of  twenty-one,  the  sum  of  §5000,  in  part  of  his  portion, 
and  the  balance  of  their  respective  portions  at  twenty-five ;  and  to  each 
daughter  on  her  marriage  $2000,  in  part  of  her  portion,  and  on  her  arrival  at 
twenty-one,  such  further  sum  as  would  amount  to  the  one-half  of  her  portion, 
and  the  balance  on  her  arriving  at  twenty-five,  and  if  she  should  be  then 
married,  to  apply  the  same  to  her  separate  use.  Provided,  that  if  any  or  either 
of  his  children,  should  die  without  having  received  his  or  her  portion,  before 
arriving  at  twenty-five,  leaving  any  child,  the  share  or  such  part  as  should 
not  have  been  received  by  such  decedent  in  his  lifetime,  to  be  paid,  or  the 
securities  assigned  to  his  child  or  children,  that  should  then  be  living  and 
the  issue  of  such  as  should  be  dead,  &c. ;  but  in  default  of  such  child  or  issue, 
then  the  executors  were  to  pay  or  assign  the  same,  or  the  securities  t'hereof, 
to  the  survivors  or  survivor  of  his  children  who  should  then  be  living,  and 
the  issue  of  such  of  them,  as  should  then  be  dead,  &c.  By  a  codicil  of  the 
same  date,  he  declared  that  in  case  all  his  children  should  die  before  twenty- 
five,  without  issue,  then  and  immediately  after  the  death  of  his  wife,  he  gave 
to  E.  W.  $30,000,  in  trust  for  the  use  of  the  poor,  &c.  ;  and  all  the  rest  and 
residue  of  his  estate,  not  previously  disposed  of,  agreeably  to  the  provisions 
of  his  said  will,  he  gave  to  T.  H.  &c.  The  testator  left  a  widow  and  three 
children,  A.,  M.  and  B.,  and  stock,  &c.,  to  the  value  of  about  $90,000.  B. 
died  under  twenty-one,  and  A.  shortly  afterwards,  also  under  twenty-one,  and 
both  without  issue.  Held,  that  the  [moiety  of  the]1  share  of  B.  vested  abso- 
lutely in  A.  and  on  her  death  did  not  survive  to  M.,  but  went  to  her  personal 
representatives. 

|| l  Inserted  by  I.  T.  M.|| 
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THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for  the 
County  of  Philadelphia,  made  in  the  matter  of  the  accounts  of 
William  Kirkham,  and  Charles  Roberts,  executors  of  the  last  will 
and  testament  of  Benjamin  Masden,  deceased. 

The  question  determined  by  the  court,  in  this  case,  arose  upon 
the  true  construction  of  the  will  of  the  testator,  and  of  the  codicil 
thereto,  both  of  which  is  necessary  to  insert  at  length. 

"  Be  it  remembered,  That  I,  Benjamin  Masden,  of  the  City  of 
*  Philadelphia,  gentleman,  being  of  sound  mind  and  mem-    r^A^a 
ory,  do  hereby  make  my  last  will  and  testament  in  manner   '• 
following  that  is  to  say, — 

"  First,  I  will  that  all  my  just  debts  and  funeral  expenses,  shall 
be  duly  paid  and  satisfied,  for  which  and  other  purposes  hereinafter 
declared,  I  do  hereby  nominate  and  appoint  my  respected  friends, 
William  Kirkham  and  Charles  Roberts  (of  Arch  street)  of  the  city 
of  Philadelphia,  executors  of  this  my  last  will  and  testament. 

"  Item.  I  give,  devise  and  bequeath  unto  my  beloved  wife  Han- 
nah, the  use,  possession,  rents  and  incomes,  of  the  messuage  and 
lot  of  ground  I  now  occupy,  with  the  appurtenances,  and  likewise  the 
use  and  possession  of  all  my  household  furniture,  of  every  descrip- 
tion, likewise  of  my  plate,  and  all  other  articles  and  things  pur- 
chased and  provided  by  me  for  family  use,  to  hold  to  her  my  said 
beloved  wife,  for  and  during  all  the  term  of  her  natural  life,  if  she 
so  long  shall  remain  my  widow,  single  and  unmarried,  she,  never- 
theless, during  the  said  term,  paying  the  taxes  on  the  said  real 
estate,  and  keeping  the  same  in  good  tenantable  order  and 
repair. 

"Item.  I  do  hereby  nominate  and  appoint  my  said  beloved  wife 
Hannah,  guardian  of  the  persons  of  all  my  minor  children,  now 
born  and  hereafter  to  be  born,  so  long  as  she  shall  remain  my 
widow,  single  and  unmarried  ;  and  from  and  immediately  after  her 
decease  or  intermarriage,  whichever  may  first  and  next  happen,  I 
nominate  and  appoint  my  said  friends  William  Kirkham  and  Charles 
Roberts,  and  the  survivor  of  them,  guardians  of  all  my  minor 
children.  And  it  is  my  mind  and  will,  and  I  hereby  direct  that  my 
son  Benjamin,  and  every  other  of  my  son  or  sons,  that  may  be 
hereafter  born,  shall  be  placed  out  apprentices  as  soon  as  they 
respectively  shall  arrive  at  a  suitable  age,  to  learn  some  profession 
or  business  that  they  respectively  may  make  choice  of. 

"  And  all  the  rest  and  residue  of  my  estate,  whatsoever  and  where- 
soever, I  give,  devise  and  bequeath  unto  the  said  William  Kirkham 
and  Charles  Roberts,  and  the  survivor  of  them,  and  the  executors, 
administrators  and  assigns  of  such  survivor,  in  trust,  nevertheless, 
to  and  for  the  uses,  intents  and  purposes  following — that  is  to  say, 
to  place  out  and  continue  the  personal  estate  at  interest  on  good 
mortgage  security,  or  to  invest  the  same  in  the  purchase  of  any  of 
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the  public  loans,  stocks  or  securities,  bearing  an  interest,  as  they 
or  he,  in  their  sole  discretion  may  see  fit;  and  the  same  to  call  in, 
new  place,  change,  sell  or  dispose  of  the  same,  or  any  part  thereof, 
when  and  so  often  as  they  may  see  fit;  and  to  reinvest  the  same  in 
any  manner  they  may  deem  advisable,  and  conceive  most  beneficial ; 
with  liberty  for  them  to  leave  unchanged  any  of  my  personal  estate, 
that  may  be  invested  in  any  stocks  or  securities  at  the  time  of  my 
decease,- so  long  as  they  may  judge  proper  ;  and  from  time  to  time, 
to  receive  the  interests  and  dividends  accruing  on  all  the  said  resid- 
*43fTl  uaiT  *personal  estate,  when,  and  as  the  same  shall  become 
•*  due  and  payable.  And  on  the  decease  or  intermarriage  of 
my  said  wife,  whichever  may  first  and  next  happen,  to  let  and 
demise  the  aforesaid  messuage  and  lot  of  ground,  hereinbefore  de- 
vised to  my  said  wife,  for  the  term  of  her  natural  life  or  widowhood 
as  aforesaid,  at  and  for  the  best  rent  that  can  be  reasonably  obtained 
for  the  same,  payable  quarterly,  and  to  receive  the  said  rent,  when 
and  as  the  same  shall  become  due  and  payable,  until  a  sale  of  the 
said  messuage  and  lot  of  ground  shall  be  made,  under  the  authority 
hereinafter  given  for  that  purpose,  and  to  receive  the  money  arising 
from  such  sale,  or  the  balance  thereof  as  the  case  may  be;  and 
likewise  to  receive  the  money  which  shall  arise  from  the  personal 
property  hereinbefore  bequeathed  to  and  for  the  use  of  my  said  wife 
during  her  life  or  widowhood  as  aforesaid,  and  the  moneys  proceeding 
from  such  sales,  that  they,  the  said  trustees,  or  the  survivor  of  them, 
or  the  executors,  administrators  or  assigns  of  such  survivor,  do  and 
shall  place  out  and  continue  the  same  at  interest,  or  invest  the  same 
in  the  like  manner  as  I  have  hereinbefore  mentioned. 

"  And  I  do  hereby  declare  it  to  be  my  mind  and  will,  that  my 
children  now  born,  namely,  Ann  S.,  Mary  and  Benjamin,  and  those 
that  may  hereafter  be  born,  shall  be  equally  entitled  to  and 
benefited  by  my  residuary  estate,  subject  however  to  this  trust, 
and  to  the  limitations  and  restrictions  hereinafter  mentioned  and 
expressed,  that  is  to  say,  that  they,  the  said  trustees  and  the  sur- 
vivor of  them,  and  the  executors,  administrators  or  assigns  of 
such  survivor,  do  and  shall,  from  and  out  of  the  interests,  divi- 
dends and  incomes  of  my  said  estate,  pay  to  my  said  wife,  if  she 
shall  continue  my  widow,  single  and  unmarried,  for  the  support, 
maintenance,  clothing  and  education  of  my  minor  children,  for 
each  and  every  of  them  the  yearly  sum  of  five  hundred  dollars,  to 
be  paid  to  her  half-yearly,  that  is  to  say,  for  my  said  son  or 
sons  respectively,  until  they  shall  arrive  at  the  age  of  twenty- one 
years,  and  for  my  daughters  respectively,  until  they  shall  arrive 
at  full  age  or  get  married,  whichever  may  first  and  next  happen ; 
and  the  residue,  if  any,  of  the  said  interest,  dividends  and  income, 
I  direct  the  said  trustees,  or  the  survivor  of  them,  or  the  executors, 
administrators  or  assigns  of  such  survivor,  to  place  out  and  con- 
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tinue  the  same  at  interest,  or  to  invest  the  same  in  public  stocks  or 
securities,  as  hereinbefore  mentioned,  as  an  accumulating  fund,  to 
be  paid  in  just  proportions  with  the  balance  of  the  portion  of  such 
of  my  children  respectively  to  whom  the  said  fund  ought  to  belong, 
at  their  arrival  at  the  age  of  twenty-five  years  respectively  ;  and 
if  my  said  wife  shall  depart  this  life  or  get  married  before  all  my 
children  shall  arrive  at  the  age  of  twenty-one  years,  then,  and  in 
such  case,  I  direct  the  said  trustees,  and  the  survivor  of  them,  and 
the  executors,  administrators  and  assigns  of  the  survivor  of  them, 
to  appropriate  and  apply  so  much  of  the  respective  shares  of  the 
said  interest,  dividends  and  incomes,  "thereafter  accruing,  r*4oi 
belonging  to  my  children  who  may  then  be  in  their  minor-  *- 
ity,  except  their  part  of  the  accumulating  fund,  and  the  interest 
thereof,  for  the  support  and  maintenance  of  my  minor  children 
respectively,  that  is  to  say,  with  respect  to  my  son  or  sons,  until 
they  respectively  shall  arrive  at  full  age,  and  with  respect  to  my 
daughters,  until  they  respectively  arrive  at  full  age,  or  get  married, 
whichever  may  first  and  next  happen,  and  the  surplus,  if  any,  of  the 
said  minors'  shares  of  the  said  interest  and  income  to  place  at  inter- 
est for  their  benefit,  to  be  paid  to  them  respectively,  on  their  arriv- 
ing at  the  age  of  twenty-one  years  respectively. 

'"  And  I  do  hereby  direct  the  said  trustees,  or  the  survivor  of 
them,  or  the  executors,  administrators  or  assigns  of  such  survivor, 
on  my  son  or  sons  respectively  arriving  at  the  age  of  twenty-one 
years,  to  pay  to  them  respectively  the  sum  of  five  thousand  dollars, 
in  part  of  their  respective  portions  of  my  estate,  to  enable  them 
respectively  to  commence  business  ;  and  likewise  to  pay  to  them 
respectively,  on  their  arrival  at  the  age  of  twenty-five  years,  the 
balance  of  their  respective  portions  of  my  estate,  with  their  respect- 
ive shares  of  the  said  accumulating  fund  ;  and  to  pay  to  them 
respectively,  half  yearly,  the  interest  accruing  on  the  said  balance 
of  their  respective  portions  of  my  estate,  from  their  arriving  at  the 
age  of  twenty-one  years.  And  likewise  to  pay  unto  each  of  my 
daughters  respectively,  on  the  day  of  her  intermarriage,  the  sum 
of  two  thousand  dollars,  in  part  of  her  portion  of  my  estate,  as  an 
outfit ;  and  on  her  arrival  at  the  age  of  twenty-one  years,  to  pay 
her  in  further  part,  such  a  sum  as  with  the  said  sum  of  two 
thousand  dollars  paid  to  her  as  an  outfit  on  her  intermarriage,  will 
amount  to  the  one-half  of  her  portion  of  my  estate,  and  to  pay  to 
her  half  yearly  the  interest  accruing  on  such  further  part,  from  the 
time  of  the  intermarriage,  until  she  arrive  at  the  age  of  twenty-one 
years ;  and  to  pay  to  each  of  my  daughters  respectively,  on  her 
arrival  at  the  age  of  twenty-five  years,  if  at  that  time  she  shall  not 
be  married,  the  balance  of  her  share  of  my  estate,  together  with 
her  share,  if  any,  of  the  said  accumulating  fund ;  and  to  pay  to 
her  in  half  yearly  payments,  the  interest  accruing  on  the  said  bal- 
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ance  of  her  share  of  my  estate,  from  the  time  of  her  arriving  at 
the  age  of  twenty  one  years  ;  but  if  she  shall  be  married  at  the  time 
of  her  arriving  at  the  age  of  twenty -five  years,  then  I  direct  the 
said  trustees,  or  the  survivor  of  them,  or  the  executors,  administra- 
tors or  assigns,  of  such  survivor,  to  pay  or  assign  the  same,  or  the 
securities  thereof,  to  such  person  or  persons,  as  my  daughter  may 
approve  of,  in  trust  to  place  out  and  continue  the  same  at  interest, 
or  to  invest  the  same  in  some  productive  fund,  as  she,  by  any  writ- 
ing may  require,  and  to  pay  over  the  interest  and  income  thereof, 
to  her,  into  her  own  hands,  for  her  sole  and  separate  use,  and  on 
her  separate  receipt,  without  being  in  any  wise  subject  or  liable  to 
the  debts,  power,  control  or  interference  of  the  husband  she  may 
then  have  ;  and  if  she  shall  survive  her  said  husband,  then  upon 
*40y-i  *his  decease,  to  pay  or  assign  the  same,  or  the  securities 
-"  thereof,  to  her,  her  executors,  administrators  and  assigns, 
to  her  and  their  only  proper  use  and  behoof.  But  if  her  husband 
shall  survive  her,  then,  upon  such  her  decease,  to  pay  or  assign  the 
same,  or  the  securities  thereof,  to  her  child  or  children,  that  may 
be  then  living,  and  the  issue  of  such  of  them  as  may  be  then  dead, 
in  equal  parts,  such  issue  taking,  and  among  themselves  equally 
dividing,  such  part  and  share  only,  as  their  deceased  parent  would 
have  taken  if  living  : 

"  Provided  always,  and  it  is  my  mind  and  will,  that  if  any  or 
either  of  my  children,  shall  die  without  having  received  his,  her  or 
their  portion  of  my  estate,  before  arriving  at  the  age  of  twenty-five 
years,  leaving  any  child  or  children,  or  issue  of  any  child  or  child- 
ren, then  and  in  such  case,  I  direct  the  share  and  portion  of  such 
decedent  or  decedents,  or  such  part  thereof,  as  such  decedent  or 
decedents  may  not  have  received,  in  his,  her  or  their  lifetime,  be 
paid,  or  the  securities  thereof  assigned  to  his,  her  or  their  child  or 
children  that  may  then  be  living,  and  the  issue  of  such  of  thetn  as 
may  be  then  dead,  in  equal  parts,  such  issue  taking,  and  among 
themselves  equally  dividing  such  part  and  share  only,  as  their 
deceased  parent  would  have  taken  if  living  ;  but  in  default  of  any 
Such  child  or  children  or  issue  of  any  such  child  or  children,  then 
to  pay  or  assign  the  same  or  the  securities  thereof,  to  the  survivors 
or  survivor  of  my  children,  who  may  then  be  living,  and  the 
issue  of  such  of  them  as  may  be  then  dead  in  equal  parts,  such 
issue  taking  and  among  themselves  equally  dividing  such  part 
and  share  only  as  their  deceased  parent  would  have  taken  if  living  : 

"  And  provided  also,  and  it  is  my  mind  and  will,  that  if  my  said 
wife  shall  marry  again,  then  I  direct  my  executors,  out  of  the 
moneys  arising  from  the  sale  of  my  aforesaid  messuage  or  tenement 
and  lot  of  ground,  to  purchase  an  annuity  of  two  hundred  dollars, 
payable  half  yearly,  for  and  during  all  the  term  of  her  natural  life, 
in  the  name  of  some  person  or  persons  as  they  may  approve  of,  to 
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be  held  by  such  person  or  persons,  and  the  survivor  of  them,  and 
the  executors,  administrators  and  assigns  of  such  survivor,  in  trust 
to  pay  over  the  same  half  yearly  to  my  said  wife,  for  and  during  ail 
the  remainder  of  the  term  of  her  natural  life,  or  to  authorize  her  to 
receive  the  same  for  her  sole  and  separate  use,  and  on  her  separate 
receipt,  without  being  in  anywise  subject  or  liable  to  the  debts, 
power,  control  or  interference  of  her  then  husband,  or  any  other 
husband  she  may  thereafter  have  or  take. 

"  And  I  do  hereby  authorize  my  said  executors,  or  the  survivor 
of  them,  immediately  on  the  decease  or  intermarriage  of  my  said 
wife,  whichever  may  first  and  next  happen,  to  sell  and  dispose  of 
my  aforesaid  messuage  or  tenement  and  lot  of  ground  with  the 
appurtenances,  either  by  public  or  private  sale,  at  and  for  the  best 
price  that  can  be  reasonably  obtained  for  the  same,  and  upon  receipt 
of  the  purchase-money,  or  security  therefor,  to  grant  and  convey 
the  *same  to  the  purchaser  or  purchasers  thereof,  his,  her  or 


their  heirs  or  assigns,   forever   in  fee   simple.     Provided 
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always,  that  whatever  I  have  hereinbefore  given  to  or  for  the  bene- 
fit of  my  said  wife,  is  in  lieu  and  full  satisfaction  of  her  dower  or 
thirds,  and  all  other  expectancies  of  and  in  my  estate. 

"  Lastly.  I  do  hereby  revoke  all  wills  and  testaments  by  me  at 
any  time  heretofore  made  and  published,  and  declare  this  only  to 
be  and  contain  my  last  will  and  testament.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,  the  twentieth  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
four." 

CODICIL. 

"  I,  Benjamin  Masden,  of  the  city  of  Philadelphia,  do  hereby 
make  the  following  codicil  an  addition  to  my  last  will  and  testa- 
ment, bearing  even  date  herewith,  viz.  : 

"  It  is  my  mind  and  will,  that  in  case  all  my  children  shall  die 
before  arriving  at  the  age  of  twenty-five  years,  without  leaving  any 
issue  surviving  them,  or  any  or  either  of  them,  then  and  in  such 
case,  and  from  and  immediately  after  the  decease  or  intermarriage 
of  my  beloved  wife,  I  give  and  bequeath  unto  Edward  Wilson,  Sr., 
of  Liverpool,  in  Great  Britain,  and  in  case  of  his  decease,  to  his 
executors  or  administrators,  the  sum  of  thirty  thousand  dollars, 
lawful  money  of  the  United  States  of  America,  in  trust  to  be  paid 
over  by  him  or  them,  forthwith  after  receiving  the  same,  to  the 
overseers  of  the  poor  of  the  parish  of  Growl,  in  Lincolnshire,  in 
that  part  of  the  kingdom  of  Great  Britain  called  England,  for  the 
use  of  the  poor  of  the  said  parish ;  and  all  the  rest  and  residue  of 
my  estate  whatsoever,  in  the  event  above  mentioned,  which  may 
not  have  been  previously  disposed  of  agreeably  to  the  provisions 
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of  my  said  will,  I  give,  devise,  and  bequeath  unto  Thomas  Harrison, 
of  Growl  aforesaid,  his  heirs,  executors,  administrators,  and  assigns; 
and  in  case  he  should  now  be  deceased,  or  should  die  before  me, 
then  I  give,  devise  and  bequeath  the  same  unto  his  child  or  child- 
ren, now  born  and  hereafter  to  be  born,  and  the  issue  of  such  of 
them  as  may  then  be  dead,  their  heirs,  executors,  administrators 
and  assigns,  to  be  equally  divided  between  them,  part  and  share 
alike,  as  tenants  in  common,  and  not  as  joint-tenants,  such  issue 
taking,  and  among  themselves  equally  dividing  such  part  and  share 
only  as  their  deceased  parent  would  have  taken  if  living. 

"  And  I  do  hereby  ratify  and  confirm  all  and  every  part  of  my 
foregoing  will  not  hereby  altered ;  provided,  however,  that  nothing 
herein  contained  shall  be  considered  as  impairing  the  annuity  be- 
queathed in  my  will  to  my  said  wife.  In  witness  whereof,  I,  the 
said  Benjamin  Masden,  have  hereunto  set  my  hand  and  seal,  this 
twentieth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-four." 

*4CU1  *^n  ^ne  l^tn  °f  June  1837,  the  executors  filed  their 
J  accounts  in  the  register's  office,  which  being  sent  to  the 
Orphans'  Court,  were  referred  to  auditors  for  settlement  and  distri- 
bution according  to  law.  The  report  of  the  auditors  stated  "  that 
there  were  in  the  hands  of  the  executors,  certificates  of  stock,  and 
of  public  loans,  and  bonds  and  mortgages  amounting  together,  at 
the  valuation  of  prices  therein  set  down,  to 

$90,580.31 

Which  with  the  balance  of  cash  223.25 


Forms  an  aggregate  of  $90,804.56 

To  be  disposed  of  according  to  the  directions  of  the  will." 

After  stating  the  provisions  of  the  will,  the  report  proceeded : 

"  The  testator's  wife,  Hannah,  survived  him,  and  is  still  living. 

"  At  the  date  of  the  will  and  at  the  period  of  his  death,  the  tes- 
tator had  the  following  children,  viz.  : 

"  Ann,  born  on  the  16th  of  March  1822. 

"  Mary,  born  on  the  30th  of  July  1827. 

"Benjamin,  born  on  the  5th  of  March  1831. 

"  The  testator  died  on  the  6th  of  April  1836 

"  Benjamin,  one  of  the  children,  died  on  the  26th  of  March  1837, 
aged  six  years;  and  Ann,  on  the  day  following,  viz.,  the  27th  of 
March  1837,  aged  15  years. 

"  The  question  upon  these  facts  which  we  are  required  to  report 
upon  is,  what  distribution  or  disposition  is  to  be  made  of  the  balance 
in  the  hands  of  the  executors. 

"  It  was  contended  on  the  part  of  the  widow,  that  upon  the  death 
of  Benjamin,  one  of  the  infant  legatees,  on  the  26th  of  March 
1837,  his  one-third  of  the  fund  vested  in  his  surviving  sisters  abso- 
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lutely,  and  consequently,  that  on  the  death  of  Ann,  on  the  27th 
of  March,  her  half  of  that  third  went  to  her  personal  representa- 
tive, and  did  not  survive  to  her  sister  Mary. 

"  It  was  also  urged  on  the  part  of  the  executors,  that  the  trusts 
as  to  the  two-thirds  of  Benjamin  and  Ann  ceased  on  their  deaths, 
and  consequently,  that  the  executors  were  bound  to  pay  over  that 
proportion  of  the  fund  absolutely,  viz.,  three-fourths  to  the  surviving 
child,  or  her  guardian,  and  one-fourth  to  the  personal  representative 
of  the  deceased  daughter. 

"  It  appears  to  us  abundantly  clear,  both  from  the  will  and  the 
codicil,  that  the  general  and  paramount  intention  of  the  testator, 
was  to  give  his  property  to  his  children,  and  the  survivors  and  sur- 
vivor of  them,  and  to  limit  his  wife  to  a  small  income  during  her 
life,  with  the  addition  of  such  profit  as  she  might  make  out  of  the 
allowance  of  $500  a  year,  for  each  of  the  children  during  their 
minority,  but  to  be  reduced  to  a  still  smaller  annuity  in  the  event 
of  her  marrying  again.  It  was  also,  we  think,  his  obvious  and  per- 
vading intention  *to  keep  the  estate  together  in  the  hands  r^^oc 
of  the  trustees,  and  with  the  surplus  of  income  to  create  an  ^ 
accumulating  fund  for  the  benefit  of  the  children,  and  the  survivor, 
at  the  age  of  21  years. 

"  We  think  that  these  intentions  are  sufficiently  manifest  in  the 
will,  but  if  any  doubt  could  be  entertained  in  respect  to  that,  the 
codicil  which  gives  the  whole  over  to  strangers  on  the  death  of  all 
the  children  under  25,  without  issue,  indicates  so  clearly  his  views 
as  to  render  the  absolute  vesting  of  any  part  during  the  minority  of 
the  children,  impracticable,  consistently  with  these  paramount 
intentions. 

"  Then  if  such  was  his  design,  is  there  any  rule  or  principle  of 
law,  which  forces  upon  us  a  construction  of  the  will,  which  would 
defeat  this  intention  by  vesting  absolutely  the  shares  of  the  child- 
ren, who  may  die  under  twenty-five  years,  in  the  survivors,  so  as 
to  make  them  transmissible  to  their  personal  representatives  ? 

"  It  appears  from  the  authorities  that  where  distinct  legacies  are 
given  with  survivorship,  the  clause  relating  to  survivorship,  un- 
less extended  by  particular  words — attaches  only  to  the  original 
shares,  and  does  not  affect  the  accruing  shares,  which  therefore 
become  vested  in  the  individuals,  who  are  the  survivors  for  the  time 
being.  Where,  however,  the  disposition  is  of  an  aggregate  fund, 
which  the  testator  meant  should  so  remain  until  a  certain  time  fixed 
for  division,  the  rule  is  otherwise. 

"  We  submit  that  it  will  appear  from  an  examination  of  the  will 
and  codicil,  that  the  intention  of  the  testator  in  this  case,  was  to 
keep  the  fund  together  for  the  benefit  of  the  survivors.  It  is  true 
that  there  are  passages  which  seem  to  imply  the  contrary,  and  there 
is  considerable  obscurity  in  other  passages ;  but  taking  into  view 
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the  bequest  to  the  trustees  of  the  whole  residue,  the  directions  as  to 
the  accumulating  fund,  the  provisions  for  the  management  of  the 
trust,  and  the  dispositions  of  the  codicil,  we  think  that  there  is 
least  difficulty  in  this  view,  and  less  probability  of  running  counter 
to  the  design  of  the  testator. 

"  The  direction  '  to  pay  or  assign'  the  share  or  portion  of  the 
deceased  child,  or  the  securities  thereof,  to  the  survivors  or  survivor 
which  has  been  much  relied  upon  in  the  argument  for  the  widow, 
it  appears  to  us  must  be  read  in  connection  with  the  provisions  for 
the  continuance  of  the  trust,  and  in  harmony  with  the  great  and 
overruling  intent,  which  was  to  keep  the  estate  in  the  hands  of  the 
trustees,  until  the  arrival  of  the  children  respectively  at  the  age  of 
21  years,  and  to  continue  the  trust  beyond  that  for  certain  pur- 
poses. 

"  To  suppose  that  the  trust  was  to  cease  as  to  the  share  of  one 
or  more  dying,  would  imply  that  the  testator  intended  to  leave  one- 
sixth,  or  as  the  case  might  be,  one-half  of  his  whole  estate,  liable  to 
be  thrown  into  the  hands  of  infants,  without  any  control  over  its 
disposition,  or,  perhaps,  to  be  held  by  their  mother,  in  her  right  of 
guardian,  whose  authority  he  has  expressly  limited  to  the  guardian- 
ship of  their  persons,  and  that  only  during  her  state  of  widowhood ; 
while  *in  the  event  of  all  living,  he  has  carefully  provided 
against  this  result,  by  creating  a  trust.  In  other  words,  if 
we  suppose  that  the  personal  estate  amounted  at  his  death  to  ninety 
thousand  dollars,  then  in  order  to  sustain  the  argument  of  his  in- 
tention to  break  up  the  fund  on  the  death  of  a  child,  and  to  exclude 
survivorship  of  the  accrued  share,  we  must  suppose  that  on  the 
death  of  one  child,  he  intended  that  thirty  thousand  dollars  should 
be  taken  from  the  hands  of  the  trustees,  and  be  entirely  at  the  dis- 
posal of  the  surviving  children  ;  and  on  the  death  of  a  second  child 
that  an  additional  sum  of  thirty  thousand  dollars  should  be  discharged 
from  the  trust,  and  in  all  the  sum  of  sixty  thousand  dollars  out  of 
the  ninety  thousand  dollars  should  be  let  loose  from  all  trusts,  and 
vest  absolutely,  in  the  surviving  infant ;  so  that  if  she  lived  and 
married,  it  would  pass  to  her  husband,  without  any  of  the  guards 
respecting  her  separate  use,  which  he  has  carefully  provided :  and 
if  she  died,  it  would  go  to  her  mother,  or  her  mother's  family. 

"  We  cannot,  looking  at  the  general  scope  of  the  will,  and  the 
earnestness  and  caution  with  which  the  trust  is  guarded,  suppose 
that  such  was  his  intention.  We  are  inevitably  led  to  the  conclu- 
sion, that  the  trust  remains  as  to  the  accruing  or  surviving  shares, 
as  well  as  to  the  original  shares.  And,  such  being  the  intent,  and 
the  object  being  to  keep  the  fund  together,  it  follows  that  the  whole 
survived  to  the  surviving  child,  and  that  no  part  is  distributable  to 
the  administrator  of  the  deceased  daughter.  In  this  view,  we 
think  that  we  are  sustained  by  the  authorities  ;  especially  by  the 
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cases  of  Worledge  v.  Churchill,  3  Bro.  Ch.  Gas.  465 ;  and  Barker 
v.  Lea,  Turner's  Ch.  Rep.  413. 

"  We  have,  of  course,  nothing  to  do  with  the  reasonableness  of 
the  will,  or  the  hardship  of  the  situation  in  which  the  widow  is 
placed,  by  the  loss  of  pecuniary  means  being  the  consequence  of 
the  loss  of  her  children  ;  our  business  being  merely  to  carry  out  the 
intentions  of  the  testator,  according  to  the  best  of  our  judgment ; 
but  it  appears  to  us  that  in  the  event  of  the  death  of  all  the  child- 
ren, without  issue,  before  arriving  at  the  age  of  25  years,  she  will 
by  necessary  implication  from  the  words  of  the  codicil,  be  entitled 
to  the  interest  of  the  fund  during  her  life  or  widowhood.  A  strong 
case  in  support  of  this  view  will  be  found  in  Bird  v.  Hunsdon,  2 
Swanst.  342.  We  are  not  called  upon,  however,  to  decide  this  point, 
and  now  advert  to  it,  merely  on  account  of  its  connection  with  the 
general  intent  of  the  testator. 

"  With  the  views  which  we  have  expressed  relative  to  the  true 
construction  of  the  will  in  this  case,  we  report  that  the  whole  of 
the  balance  in  the  hands  of  the  executors,  is  to  be  retained  by 
them  as  trustees  for  Mary  Masden,  the  surviving  child  of  the  tes- 
tator, subject  to  the  limitations  contained  in  the  codicil  to  the  said 
will." 

Exceptions  were  filed  to  this  report  on  behalf  of  the  executors, 
*and  also  on  behalf  of  Mrs.  Masden,  the  widow  ;  and  after 
argument  the  following  decree  was  made  by  the  Orphans' 
Court. 

"  This  cause  came  on  to  be  heard  on  the  15th  day  of  November 

A.  D.  1837,  before  the  honorable  Edward  King  and  his  associates, 
in  the  presence  of  counsel,  on  the  part  of  the  executors  of  the  said 

B.  Masden,  deceased,  and  on  the  part  of  Hannah  Masden,  widow 
of  said  Benjamin,  and  of  the  guardian  ad  litem  of  Mary  Masden, 
the  only  surviving  child  of  said  Benjamin  Masden.     Whereupon 
upon  debate  of  the  whole  matter,  and  hearing  the  will  of  said  Ben- 
jamin Masden,  the  auditors'  report,  and  the  exceptions  thereto, 
and  what  was  alleged  on  behalf  of  the  said  parties,  the  court  did 
think  fit  to  order  and  decree — 

u  That  upon  the  construction  of  said  will,  the  said  executors 
should  pay  over,  and  assign  the  securities  for  one  equal  half  part 
of  the  estate  of  the  said  Benjamin  Masden,  Jr.  (the  son  of  the  tes- 
tator) derived  from  his  said  father,  exclusive  of  the  accumulating 
fund  mentioned  in  said  will,  unto  the  personal  representative  of  the 
late  Ann  Masden,  daughter  of  said  testator.  And  further,  that 
the  said  executors  should  pay  over  and  assign  the  securities,  for  the 
remaining  moiety  of  the  estate  of  the  said  Benjamin  Masden,  Jr. 
derived  from  his  said  father  (exclusive  of  the  accumulating  fund)  to 
the  guardians  of  Mary  Masden,  for  her  sole  use  and  benefit.  And 
further,  that  the  executors  should  pay  over  and  assign  the  securities 
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for  the  whole  of  the  estate  of  the  said  Ann  Masdcn,  deceased,  being 
the  one-third  of  the  residuary  estate  of  the  testator,  exclusive  of 
the  accumulating  fund,  unto  the  said  guardians  of  Mary  Masden, 
for  her  sole  use  and  benefit.  And  further,  that  the  remainder  of 
the  said  estate,  including  the  accumulating  fund,  shall  remain  in 
the  hands  of  the  said  executors,  to  be  applied  according  to  the  direc- 
tions of  the  said  will.  And  lastly,  that  the  costs  of  all  parties, 
shall  be  allowed  to  them  respectively,  or  paid  by  the  executors  out 
of  the  whole  estate." 

An  appeal  from  this  decree  was  taken  by  the  guardians  ad  litem 
of  Mary  Masden,  and  the  following  errors  assigned. 

1.  That  the  Orphans'  Court  erred  in  ordering  the  executors  of 
Benjamin  Masden,  deceased,  to  pay  over  and  assign  the  securities 
for  one  equal  half  part  of  the  estate  of  Benjamin  Masden,  Jr.  (the 
son  of  the  testator)  derived  from  his  said  father,  exclusive  of  the 
accumulating  fund  mentioned  in  the  said  will,  unto  the  personal 
representatives  of  the  late  Ann  Masden,  daughter  of  the  testator. 

2.  That  the  Orphans'  Court  erred  in  ordering  the  said  executors 
to  pay  over  and  assign  the  securities  for  th-e  remaining  moiety  of 
the  estate  of  the  said  Benjamin  Masden,  Jr.  derived  from  his  said 
y. 400-1   testator  *(exclusive  of  the  accumulating  fund)  to  the  guard- 

'   ians  of  Mary  Masden,  for  her  sole  use  and  benefit. 

3.  That  the  Orphans'  Court  erred  in  ordering  the  said  executors 
to  pay  over  and  assign   the  securities  for  the  whole  of  the  estate 
of  the  said  Ann    Masden,   deceased,  being  the  one-third   of  the 
residuary  estate   of  the   testator,  exclusive   of  the    accumulating 
fund,  unto  the  said  guardians  of  Mary  Masden,  for  her  sole  use  and 
benefit. 

4.  That  the  Orphans'  Court  have  not  ordered  the  fund  bequeathed 
to  the  said  executors  as   trustees,  to  be  retained  by  them  as  an 
aggregate  fund,  and  that  upon  the  death  of  either  or  both  of  the 
children,  the  accruing  shares  to  survive  and  pass  to  the  executors 
as  trustees  for  the  use  of  the  remaining  children  or  child. 

Mr.  Umlen,  for  the  appellants  argued,  that  it  was  the  manifest 
intention  of  the  testator  to  keep  his  estate  together,  for  the  benefit 
of  his  children  and  the  survivor  of  them  ;  and  in  the  event  of  a 
failure  of  issue,  to  give  the  whole  of  it  to  the  English  legatees. 
The  several  clauses  in  the  will  were  examined  and  commented  on,  to 
show  the  intention  of  the  testator,  1st,  In  respect  to  a  provision  for 
his  wife,  and  2d,  In  regard  to  his  children.  It  was  contended  also 
that  the  intention  was  to  keep  the  property  together  as  an  aggre- 
gate fund.  If  such  were  the  intention,  the  question  is,  whether 
there  is  any  rule  of  law  which  interferes  with  it  ?  No  such  rule 
has  yet  been  recognised  in  this  state,  nor  in  any  other  state  except 
North  Carolina.  McCay  v.  Henderson,  3  Murphy  21.  The  rule 
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as  it  prevails  in  England  has  often  been  regretted  and  censured.  2 
Roper  on  Legacies  276,  288 ;  Payne  v.  Benson,  3  Atk.  78  ;  Ex- 
parte  West,  1  Bro.  C.  C.  575.  The  following  cases  were  also 
cited  :  Rudge  u.  Barker,  Forrester  124  ;  Barnes  v.  Ballard,  3  Atk. 
79  ;  Vandergrift  v.  Blake,  2  Ves.  Jr.  534  ;  Barker  v.  Lea,  Turner's 
Chan.  Rep.  413. 

Mr.  Sharswood,  contra,  argued — 

1.  That  on  the  death  of  the  children,  the  trust  as  to  their  respec- 
tive shares  ceased. 

2.  That  on  the  death  of  Benjamin,  his  share  vested  in  his  sisters, 
as  tenants  in  common  ;  and  on  the  death  -of  Ann  no  further  sur- 
vivorship took  place. 

3.  That  the  codicil  gave  Ann  only  that  portion   of  the  estate 
which  might  be  undisposed  of  on  the  death  or  marriage  of  the  wife 
and  on  the  death  of  the  children. without  issue. 

4.  The  words  "  pay  and  assign,"  in  the  clause  of  the  will  relating 
to  the  death  of  the  children,  are  used  in  four  other  places  in   the 
will,  and  in  all  of  them  it  is  indispensable  that  the  legal  estate 
should  pass  out  of  the  trustees.     The  will  is  technically  drawn  from 
beginning  *to  end.     The  passages  in  question  can't  be  made   r^^oQ 
to  harmonize  with  the  supposed  general  intent,  without  re-   *- 
forming  the  whole  will.     The  rule  is,  that  where  we  find  an  express 
direction  in  technical  language,  it  must  be  a  very  plain  case  of  gen- 
eral   intention    to   overrule    it.       Jeremy's    Equity  53.       It  was 
evidently  the  intention  of  the  testator,  that  she  should  continue  to 
reside  in  his  house  ;  yet  this  would  be  impossible,  upon  the  §500  a 
year,  which  the  argument  on  the  other  side  would  reduce  her  to. 
The  trust  could  not  have  lasted  as  to  grandchildren,  yet  this  is  part 
of  the  same  clause. 

2.  The  general  rule  is  admitted  to  prevail  in  England  ;  but  this 
is  supposed  to  be  intended  as  an  aggregate  fund,  which  is  said  to 
form  an  exception,  though  the  distinction  between  this  and  separate 
funds  is  not  very  clear.  The  cases  certainly  do  not  countenance 
the  idea,  that  the  provisions  of  this  will  would  create  an  aggre- 
gate fund.  Rudge  v.  Barker,  Gas.  temp.  Talbot  124 ;  Perkins  v. 
Micklethwaite,  1  P.  Wms.  274  ;  Crowden  v.  Stone,  2  Russell  217  ; 
s.  C.  3  E.  C.  Gas.  369.  In  the  last  case  there  was  a  trust  and  an 
aggregate  fund,  yet  the  accruing  shares  were  held  not  to  survive. 
Jackson  v.  Ford,  1  Tamlyn  85  ;  s.  c.  5  E.  C.  Rep.  297.  The  act 
of  assembly  of  thi-s  state  prevents  any  joint-tenancy  existing.  This 
act  applies  to  all  species  of  estates,  whether  equitable  or  legal.  This 
will  constitute  a  tenancy  in  common  then  ;  and  this  seems  to  be 
admitted  in  the  opposite  argument.  The  words  used  in  this  will  are 
technical  words,  well  understood  by  the  penman.  Woodward  v.  Glass- 
ford,  2  Vern.  388  ;  Fearneon  Rem.  555-6,  Mr.  Butler's  note.  .It  is 
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evident  that  from  the  outset  of  the  will,  the  testator  meant  that  the 
respective  shares  should  be  separated.  The  executors  would  have 
been  bound  to  open  separate  accounts.  The  testator  meant  that 
they  should  have  equal  shares  of  the  residue.  Suppose  one  of  the 
daughters  married  at  eighteen,  while  the  others  remained  single  to 
twenty-five  ;  the  first  would  receive  two  thousand  dollars  as  an  out- 
fit, and  interest  on  thirteen  thousand  dollars  until  twenty-one.  The 
words  are  "  to  be  paid  in  just  proportions,"  meaning  that  the  shares 
should  be  equalized.  So  the  word  "respective  "  is  used. 

3.  The  words  "previously  disposed  of,"  in  the  codicil  apply  to 
the  provisions  in  favor  of  the  children ;  and  the  codicil  gave  to  the 
legatees  in  England,  only  that  portion  of  the  estate  which  might  be 
undisposed  of  on  the  death  or  marriage  of  the  wife,  and  on  the  death 
of  the  children  without  issue. 

Mr.  Meredith,  on  the  same  side. 

1.  If  these  legacies  vested  at  the  death  of  the  testator,  then  the 
clause  of  survivorship  is  not  good,  being  dependent  on  an  indefinite 
failure  of  issue.     Here  is  an  absolute  legacy  to  children,  merely 
postponing  the  time  of  payment,  which  the  authorities  show,  does 
not  prevent  their  vesting.     Roper  on  Legacies  376.     There  is  no 
case  where  the  fund  is  given   as  one  legacy,  payable  at  different 
*440l  ^mes»  *n  *which  the  court  has  said  that  the  legacy  did  not 

-•  vest.  The  first  part  of  the  clause  gives  the  children  an 
estate  tail  in  personalty  which  is  equivalent  to  a  fee-simple.  Walter 
v.  Drew,  Comyn's  Rep.  373 ;  Beauclerc  v.  Dormer,  2  Atk.  208  ; 
Tothill  v.  Pitt,  1  Madd.  Ch.  Rep.  488.  The  words  "  in  default  of 
such  child  or  children,  or  issue  of  such,"  mean  an  indefinite  failure 
of  issue.  Wilmot  v.  Wilmot,  8  Ves.  10.  If  these  words  give  an 
estate  tail,  the  word  "such  "  does  not  make  any  alteration. 

2.  Supposing  the  clause  to  be  free  from  the  objection,  that  the 
limitation  over  is  too  remote,  it  is  clear  from  the  authorities,  that 
the  accruing  share  went  to  the  personal  representatives  of  Ann.     In 
Wilmot  v.  Wilmot,  the  words  were  the  same  as  here.     It  is  not 
very  clear  what  is  meant  by  an  aggregate  fund.     If  the  legacy 
vested,  there  is  certainly  nothing  like  an  aggregate  fund.     Joint- 
tenancy  is  out  of  the  question  in  this  state.     Mackell  v.  Winter,  3 
Ves.  Jr.  536,  turned   upon   the  vesting  of  the  legacy.     So  did 
Barker  v.  Lea.     Suppose  Ann  had  survived  Benjamin  fora  longer 
space,  would  not  the  trustees  have  been  bound  to  assign  her  portion 
of  his  share  to  her  ?     The  precedents  of  wills  expressly  recom- 
mend that  provision  should   be  made  for  accruing  shares.     The 
intention  of  the  testator  was,  to  give  his  wife  a  sufficient  income, 
which  the  opposite  construction  would  prevent.     It  is  settled,  that 
when  one  executory  devise  has  vested,  all  others  following  it  are 
void.  Fearne  513,  section  8. 
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Mr.  Scott  in  reply,  [having  been  told  by  the  court,  that  he  need 
not  speak  to  the  point  of  the  bequest  over  being  too  remote,]  con- 
tended, that  the  whole  of  the  interest  of  Benjamin,  as  well  as  the 
whole  of  that  of  Ann,  must  vest  eventually  in  Mary,  if  she  lives, 
and  that  this  conclusion  results  from  the  language  of  the  clause 
itself,  as  well  as  from  the  general  provisions  of  the  will.  1st.  The 
bequest  over,  upon  the  death  of  a  child,  without  issue,  is  to  persons 
who  cannot  be  ascertained  until  the  time  when  the  deceased  child 
would  have  reached  twenty-five,  if  it  had  lived ;  in  other  words,  the 
bequest  over  cannot  vest  in  any  person  till  that  time.  The  word 
then  refers  to  the  time  at  which  the  dying  child  would  have  reached 
twenty-five.  It  is  clear  that  he  did  not  contemplate  so  early  a 
death.  If  the  word  refers  to  the  death  of  the  child,  it  might  have 
cut  out  a  posthumous  child.  Nor  is  it  likely  that  a  man,  who  so 
carefully  postponed  the  enjoyment  of  the  fund  by  his  own  children, 
up  to  their  age  of  twenty-five,  would  have  adopted  a  different  rule 
as  to  the  children  of  a  child.  2d.  The  original  bequests  did  not 
vest,  and  cannot  vest  until  a  period  of  time  which  can  never  occur 
to  Benjamin  or  Ann,  because  they  have  died  at  too  early  an  age, 
and  which  may  or  may  not  occur  to  Mary.  I  agree,  that  where  the 
legacy  is  given  to  a  specific  person,  but  to  be  paid  at  a  future  day, 
and  there  is  nothing  more  in  the  will  to  explain  the  intention,  such 
legacy  shall  be  regarded  as  vested.  *Here,  however,  there  r*44i 
are  other  provisions,  which  show  the  intention  to  have  been  *• 
otherwise.  The  codicil  is  of  itself,  sufficient  to  prevent  the  opera- 
tion of  this  rule.  The  words  of  the  particular  clause,  look  the  same 
way.  It  was  admitted  in  the  opposite  argument,  that  the  legacy 
was  to  go  over  on  certain  events.  Then  how  could  the  principal 
be  paid  or  assigned  to  any  child,  before  the  time  fixed  in  the  will  ? 
3d.  There  is  upon  the  general  frame  of  the  will,  as  well  as  in  the 
words  of  the  clause,  a  bequest  over  to  each  survivor,  not  merely  of 
the  share  of  the  last  decedent,  but  of  accrued  shares.  Nothing  is 
given  to  the  wife  but  the  income  of  the  house.  Her  sons  were  to 
be  put  out  apprentices,  and  were  to  have  only  five  thousand  dollars 
apiece  at  twenty-one,  to  commence  business  with.  The  daughters 
were  to  receive  two  thousand  dollars  each,  on  their  marriage,  &c., 
and  a  provision  was  made  for  the  appointment  of  trustees  for  the 
married  daughters.  The  construction  contended  for  on  the  other 
side,  would  defeat  the  intention  in  all  these  instances.  Suppose 
there  had  been  six  children  instead  of  three,  there  would  be  no  fund 
at  at  left  for  the  operation  of  the  codicil.  Jacobs  u.  Bull,  1  Watts 
370  ;  Miller  v.  Snyder,  5  Rawle  140.  The  supposed  rule  of  the 
English  courts,  can  be  nothing  more  than  a  rule  for  the  discovery 
of  the  intention  of  the  testator,  which  is  very  obvious  here ;  and 
after  all,  the  exceptions  are  as  numerous  as  the  cases  within  the 
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rule.     The  cases  of  Worledge  v.  Churchill,  and  Barker  v.  Lea,  are 
in  point,  and  have  not  been  answered. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  has  long  been  an  established  rule,  that  pro- 
visions disposing  of  the  shares  of  devisees  and  legatees,  dying 
before  a  given  period,  do  not  proprio  vigore  extend  to  shares  accru- 
ing under  that  disposition.  As  where  a  man  gives  a  sum  to  be 
divided  amongst  four  persons,  tenants  in  common,  and  declares  that 
if  one  (or  rather  if  any)  of  them  die  before  twenty-one  or  marriage, 
it  shall  survive  to  the  others.  If  one  dies  and  three  are  living,  the 
share  of  that  one  so  dying,  will  survive  to  the  other  three  :  but  if 
a  second  dies,  nothing  will  survive  to  the  remainder,  but  the  second's 
original  share  ;  for  the  accruing  share  is  as  a  new  legacy,  and  there 
is  no  further  survivorship.  Per  Lord  Hardwicke  in  Pain  v.  Ben- 
son, 3  Atk.  80.  See  also  Perkins  v.  Micklewaite,  2  Ch.  Rep.  171 ; 
s.  c.  1  P.  W.  274;  Rudge  v.  Barker,  Cas.  temp.  Talb.  124;  Bar- 
nes v.  Ballard,  before  Lord  King,  cited  3  Atk.  78.  So  in  Ex  parte 
West,  1  Bro.  C.  C.  575,  where  a  testator  bequeathed  to  A.,  B.  and 
C.  the  three  sons  of  S.  100(K.  each,  the  interest  to  be  added  to  the 
principal  yearly,  until  they  should  respectively  attain  the  age  of 
twenty-one  years :  and  in  case  any  of  them  should  die  before  that 
age,  then  to  the  survivors  ;  A.  died  under  twenty-one,  and  then 
B.  ;  and  the  question  which  was  raised  upon  petition  was,  whether 
1=4.491  tnat  Part  °f  tne  snare  °f  -B.  which  *accrued  to  him  on  the 
•"  death  of  A.  went  over  to  C.  on  the  death  of  B.  Lord 
Thurlow  thought  it  did  not  survive  again,  but,  hesitating  to  decide 
it  upon  petition,  a  bill  was  filed,  and  the  cause  came  to  a  hearing 
before  Sir  Lloyd  Kenyon,  M.  R.,  who  decided  against  the  survivor- 
ship of  the  accruing  share.  2  Pow.  Dev.  724. 

According  to  these  established  principles,  the  direction  to  the 
executors  in  the  proviso  of  Benj.  Masden's  will,  in  case  any  or 
either  of  his  children  should  die  without  having  received  his  or  her 
portion  and  without  arriving  at  the  age  of  twenty-five  years,  and  not 
leaving  issue  living  at  the  time  of  his  or  her  decease,  (which  seems 
to  be  the  true  construction  of  the  clause),  then  to  pay  or  assign  the 
same,  or  the  securities  thereof,  to  the  survivor  or  survivors  of  any 
children  who  might  be  then  living,  and  the  issue  of  such  as  might 
be  dead,  did  not  carry  over  to  the  last  surviving  child,  Mary,  or  the 
executors  in  trust  for  her,  the  moiety  which  had  accrued  to  Ann,  by 
reason  of  the  previous  decease  of  Benjamin  Masden,  without  issue ; 
but  that  moiety  of  Benjamin's  share  having  become  vested  in  Ann, 
as  her  absolute  estate,  by  the  death  of  Benjamin,  passed  on  her 
decease,  to  her  personal  representative  and  not  in  trust  for  Mary 
the  survivor. 

Although  this  is  the  clear  construction  of  the  proviso  in  this 
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will,  yet  if  tnere  be  other  clauses  in  the  will  and  codicil  cor, trolling 
the  proviso,  and  rendering  another  construction  necessary,  in  order 
to  reconcile  the  whole  instrument  and  to  effectuate  the  manifest 
intention  of  the  testator,  we  should  be  bound  to  give  effect  to  them, 
however  strong  the  language  might  be  in  the  proviso  alone.  But 
on  examining  the  whole  structure  of  this  will,  and  comparing  its 
different  provisions,  I  am  unable  to  find  any  such  intention  mani- 
fested. 

Mere  conjecture  is  not  sufficient :  there  must  be  a  plain  and 
apparent  intention,  capable  of  being  collected  from  the  will  and 
codicil. 

The  suggestion  is,  that  there  is  an  intention  shown  in  the  will 
and  codicil,  to  keep  the  estate  together  as  an  aggregate  fund,  until 
the  children  respectively  should  arrive  at  the  age  of  twenty-one  and 
twenty-five  years,  and  that  if  any  died  before  the  age  of  twenty-five 
without  leaving  issue,  their  portion  not  paid  over,  was  to  be  kept 
together  by  the  executors  in  trust  for  the  survivors  or  survivor ;  and 
in  the  event  of  the  death  of  all  of  them,  before  that  event,  and 
the  death  or  marriage  of  the  widow,  the  whole  was  to  go  over  to 
the  residuary  legatees. 

There  can  be  no  doubt,  that  if  such  a  provision  were  apparent 
on  the  face  of  the  will  and  codicil,  the  testator  had  full  power  to 
make  it,  and  it  would  be  binding  on  the  court  to  carry  it  into  effect 
without  regard  to  the  consequences  which  would  result  to  the  widow 
or  descendants  of  the  testator.  But  I  can  perceive  no  such  inten- 
tion plainly  expressed  or  capable  of  being  drawn  from  the  instru- 
ments. In  the  first  place,  this  construction  cannot  be  reconciled 
with  the  proviso  in  every  event  that  might  have  happened.  For  by 
it,  the  *death  of  any  one  or  more  of  his  children  before  twenty-  r  ^ ,  q 
five,  leaving  children,  is  contemplated,  and  provision  is  made  * 
for  these  children,  (and  even  for  the  issue  of  these  children,  which  it 
is  manifestly  impossible  there  should  be  before  that  time),  and  it 
directs  the  share  of  the  child  so  dying,  to  be  paid  or  assigned  over 
to  his  or  her  children,  &c.  But  if  we  suppose  Ann  to  have  lived 
to  the  age  of  eighteen,  and  then  to  have  married  and  had  children, 
and  died  at  twenty-one  leaving  a  child  or  children,  which  might 
well  have  happened,  then  it  seems  to  me,  according  to  the  argument 
that  all  was  meant  to  be  kept  as  an  aggregate  fund,  these  children 
must  be  destitute  of  support  from  their  grandfather's  estate,  and 
must  so  continue  till  it  should  be  ascertained  whether  the  other 
child  or  children  would  survive  to  the  age  of  twenty-five,  which  if 
Benjamin  should  live  to  that  time,  would  be  about  fourteen  years. 
The  same  thing  might  have  occurred  as  to  Mary,  for  the  five  hun- 
dred dollars  per  annum  to  the  testator's  children  was  to  stop  on 
their  death.  These  considerations  render  it  probable  that  he 
intended  his  grandchildren  should  take  their  parents'  share,  as  a 
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vested  estate,  immediately  on  the  death  of  such  parent,  which  is  in 
correspondence  with  the  express  and  positive  language  of  the  pro- 
viso ;  and  the  direction  over  to  the  survivors,  in  case  of  the  death  of 
the  children  without  issue,  is  in  the  same  language,  and  to  take  effect 
at  the  same  time  as  is  directed  in  relation  to  the  issue  of  the  child- 
ren in  case  there  were  such  issue ;  and  I  do  not  perceive  how  they 
can  receive  different  constructions. 

The  codicil,  however,  is  mainly  relied  on.  It  provides,  that  in 
case  all  his  children  died  before  arriving  at  twenty-five  years  of 
age,  without  leaving  issue  surviving,  then,  and  in  such  case,  from 
and  immediately  after  the  decease  or  intermarriage  of  his  wife,  he 
he  bequeaths  over  the  sum  of  thirty  thousand  dollars,  in  trust  for 
the  overseers  of  the  poor  of  the  parish  of  Growl,  in  Lincolnshire, 
England,  and  all  the  rest,  residue  and  remainder  of  his  estate, 
whatsoever,  in  the  event  above  mentioned,  which  may  not  have  been 
previously  disposed  of,  to  Thomas  Harrison,  &c.  Had  he  given 
over  the  said  trust  money,  in  case  all  his  children  died  before  twenty- 
five  without  issue  then  living,  it  might  resemble  the  case  cited  of  Wor- 
ledgew.  Churchill,  2  Bro.  Ch.  Cas.  465,  and  there  might  perhaps  be 
some  reason  for  saying,  as  Mr.  J.  Buller  did  in  that  case,  that  it  was 
the  testator's  intention  to  keep  the  whole  as  an  aggregate  fund  till 
that  event  occurred,  and  that  in  the  meanwhile  no  accruing  share 
should  vest  in  any  of  the  children  or  their  issue.  It  may  be 
observed,  however,  that  merely  a  gift  over,  in  case  all  the  legatees 
die  without  leaving  issue,  does  not  necessarily  indicate  that  a 
limitation  to  survivors  in  case  of  the  death  of  any  without  leaving 
issue,  is  intended  to  carry  the  accruing  shares ;  Vanderguht  v. 
Blake,  2  Ves.  Jr.  534  ;  though  such  a  clause  divests  the  accruing 
as  well  as  the  original  shares  of  all,  on  the  happening  of  the  pre- 
scribed event.  2  Pow.  Dev.  727.  But  here  the  testator  only 
*AAd.~\  giyes  over  thirty  thousand  dollars,  and  *then  what  may  not 
J  have  been  previously  disposed  of,  under  the  will,  leaving  the 
question  open,  how  it  was  to  be  disposed  of  under  the  will,  and 
giving  over  only  what  was  left.  So  in  Pain  v.  Benson,  3  Atk.  80, 
the  meaning  of  the  testator  was,  that  the  bequest  should  go  among 
such  persons  as  should  be  living  at  the  decease  of  his  father  and 
mother ;  but  here  it  is  such  as  should  be  living  at  the  death  of  a 
child  without  issue,  and  not,  as  has  been  argued,  when  the  children 
should  attain  twenty-five  or  any  other  future  point  of  time,  for 
which  it  was  to  wait  before  it  could  vest.  In  Barker  v.  Lea,  1 
Turn.  &  Russ.  Chan.  Rep.  413,  the  bequest  was,  "in  case  of  the 
death  of  any  or  either  of  the  children  unmarried  and  without  issue, 
then  he  gave  and  bequeathed  the  part  or  shares  of  him,  her.  or 
those  so  dying  without  issue,  unto  the  survivors  or  survivor  of  them, 
equally  share  and  share  alike,  and  to  be  paid  to  them  respectively 
at  the  same  time  along  with  their  original  shares,"  and  the  original 
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shares  were  bequeathed  in  the  first  part  of  the  will,  "on  their,  his 
or  her  respectively  attaining  the  age  of  twenty-five  years."  This 
was  held  by  the  Chancellor  to  be  annexed  to  the  substance  of  the 
bequest,  and  that  they  were  contingent,  and  nothing  vested  in  any 
till  twenty-five,  but  in  the  meantime  the  whole  to  be  kept  as  an 
aggregate  fund.  But  in  the  case  before  us,  the  bequest  to  the 
survivors  in  the  proviso,  is  not  to  wait  until  they  attain  twenty- five, 
but  presently  on  the  decease  of  any  before  attaining  twenty-five, 
and  becomes  then  vested. 

As  to  the  argument,  that  if  the  accruing  shares  do  not  go  over, 
there  will  not  be  sufficient  left  to  answer  the  thirty  thousand 
dollars  bequeathed  by  the  codicil,  this  is  founded  on  conjectural 
estimates,  which  may  or  may  not  be  correct.  In  some  events 
there  would  be  ample,  even  without  the  accumulating  fund,  which 
has  been  left  subject  to  the  directions  of  the  will. 

Decree  affirmed. 

Cited  by  Counsel,  6  Casey  177 ;  10  P.  F.  Smith  281 ;  II  26  Id.  30 ;  32  Id. 
286  ;  3  Out.  367 ;  s.  c.  11  W.  N.  C.  274.  |j 
Cited  by  the  Court,  8  Wright  356. 
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Hoover  against  The  Samaritan  Society. 

IN    ERROR. 

1.  A  power  to  revoke  uses,  and  to  appoint  and  declare  new  ones,  may  be 
executed  by  one  and  the  same  instrument,  unless  the  deed  creating  the  power 
expressly  require  that  the  same  should   be  effected   by  means  of  distinct 
instruments. 

2.  A  married  woman  having  a  power  of  appointment  for  her  separate  use 
and  disposal,  may  Execute  the  same  for  the  benefit  of  her  husband. 

3.  A  deed  conveying  certain  real  estate  in  trust  for  A.,  a  married  woman, 
contained  a  proviso  declaring  that  it  should  be  lawful  for  her  notwithstand- 
ing coverture,  by  any  deed  or  deeds  to  be  by  her  signed  and  sealed  in  the 
presence  of  two  or  more  witnesses,  to  revoke  all  or  any  of  the  uses,  &c.,  and 
to  declare  new  and  other  uses  of  the  same,  as  to  her  might  seem  proper,  and 
that  after  the  said  uses,  <fcc.,  should  be  so  revoked,  &c.,  it  should  be  lawful 
for  her  by  any  deed  or  deeds,  <fec.,  under  her  hand  and  seal  attested  as  afore- 
said, to  grant,  bargain  and  sell,  dispose  of  and  convey  the  premises  to  any 
person  or  persons,  &c.,  either  absolutely,  or  by  mortgage  to  secure  the  pay- 
ment of  such  sum  and  sums  as  she  might  from  time  to  time  borrow  for  her 
own  separate  use  and  disposal,  &c.     A.,  with  her  husband,  by  indenture  of 
mortgage,  duly  signed,  sealed  and  witnessed,  reciting  the  power,  and  that  she 
had  borrowed  a  certain  sum  of  money,  for  which  the  husband  had  given 
bond,  revoked  the  former  uses,  and  by  the  same  instrument  appointed  the 
premises  to  be  held  for  the  use  of  the  mortgagee,  &c. :  Held,  1.  That  the 
power  was  well  executed  in  respect  to  the  instrument.     2.  That  it  was  not  a 
valid  objection  to  the  execution,  that  the  money  was  borrowed  by  the  husband 
for  his  own  use,  and  not  for  the  separate  use  of  A. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

The  Samaritan  Beneficial  Society  of  the  city  of  Philadelphia, 
brought  a  writ  of  scire  facias  in  the  court  below,  against  William 
Hoover  and  Barbara  his  wife,  on  a  mortgage  given  by  the  de- 
fendants to  John  Stilld,  and  assigned  to  the  plaintiffs. 

A  copy  of  the  mortgage  was  filed  in  pursuance  of  the  Act  of 
Assembly,  as  follows : 

"Tins  INDENTURE,  made  the  seventh  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven, 
between  William  Hoover  of  the  city  of  Philadelphia,  upholsterer, 
and  Barbara  his  wife,  late  Barbara  Bradshaw,  of  the  one  part,  and 
*44fi1  *John  Stilld,  of  the  said  city,  gentleman,  of  the  other 
J  part:  WHEREAS,  Philip  Justus  and  Elizabeth  his  wife, 
by  indenture,  dated  the  thirty-first  day  of  January,  Anno  Domini, 
one  thousand  eight  hundred  and  twenty-five,  recorded  in  Deed 
book  G.  W.  R.,  No.  1,  page  679,  &c.,  did  grant  and  convey  unto 
Samuel  Asay,  the  elder,  his  heirs  and  assigns,  a  certain  two- 
story  brick  messuage  or  tenement,  and  lot  or  piece  of  ground, 
situate  on  the  north  side  of  Sassafras  street,  between  Delaware 
Ninth  and  Tenth  streets,  in  the  city  of  Philadelphia,  containing 
in  breadth,  east  and  west,  seventeen  feet,  and  in  length  or  depth 
ninety-two  feet,  bounded  westward  by  ground  now  or  late  of  Mat- 
thias Bealart,  northward  and  eastward  by  ground  late  of  Jacob 
Morgan,  deceased,  and  southward  by  Sassafras  street  aforesaid, 
together  with  the  appurtenances,  to  hold  to  him  the  said  Samuel 
Asay,  his  heirs  and  assigns  in  trust  nevertheless  to,  for  and  upon 
the  several  uses,  intents  and  purposes  that  are  in  and  by  the  said 
recited  indenture  mentioned,  expressed,  limited  and  declared  of  and 
concerning  the  same :  And  in  and  by  the  said  recited  indenture,  it 
is  provided  and  expressly  understood  and  agreed  by  and  between 
the  parties  thereto,  that  it  should  and  might  be  lawful  for  the  said 
Barbara  Bradshaw,  now  the  said  Barbara  Hoover,  at  any  time  or 
times  thereafter  during  her  natural  life,  notwithstanding  her  then 
present  or  any  future  coverture,  or  whether  she  be  covert  or  sole, 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  signed  and 
sealed  in  the  presence  of  two  or  more  credible  subscribing  wit- 
nesses, to  revoke,  alter,  change  and  make  void  all  and  every  or  any 
the  uses,  trusts  and  estates  therein  before  limited,  expressed  and 
declared  of  and  concerning  the  premises  thereby  granted  and  con- 
veyed, or  any  part  thereof,  and  to  declare  new  and  other  uses  of 
the  same  as  to  her  might  seem  proper ;  and  that  after  the  said  uses, 
trusts  and  estates  should  be  so  revoked,  altered,  changed  and  made 
void,  it  should  and  might  be  lawful  for  the  said  Barbara  Bradshaw, 
notwithstanding  any  coverture,  or  whether  she  be  covert  or  sole, 
by  any  deed  or  deeds,  conveyance  or  assurance  in  the  law  under 


1839.]  OF  PENNSYLVANIA.  446 

[Hoover  v.  Samaritan  Society.] 

her  hand  and  seal,  to  be  attested  as  aforesaid,  to  grant,  bargain, 
sell,  dispose  of  and  convey  the  messuage,  lot  and  premises  afore- 
said, with  the  appurtenances,  to  any  person  or  persons  whomsoever, 
his,  her  or  their  heirs  and  assigns  for  ever,  either  absolutely  in  fee 
simple,  or  conditionally,  and  in  the  nature  of  a  mortgage  or  mort- 
gages, to  secure  the  payment  of  all  such  sum  and  sums  of  money  as 
the  said  Barbara  Bradshaw  might  from  time  to  time  think  proper 
to  take  up  and  borrow  for  her  own  separate  use  and  disposal,  with 
interest  therefor  ;  anything  in  the  said  recited  Indenture  contained 
to  the  contrary  notwithstanding :  AND  WHEREAS,  the  said  Barbara 
Hoover  has  taken  up  and  borrowed  from  the  said  John  Stille"  the 
sum  of  one  thousand  dollars  (for  which  the  said  William  Hoover 
has  this  day  given  his  bond  or  obligation,  payable  in  one  year  from 
the  date  hereof,  together  with  lawful  interest,  to  be  paid  half  yearly 
for  the  *same :  Now  THIS  INDENTURE  WITNESSETH,  that  r*447 
the  said  Barbara  Hoover,  in  pursuance  of  the  power  and  ^ 
authority  for  that  purpose  in  her  vested  in  and  by  the  said  above 
recited  Indenture  hath,  and  by  these  presents  doth  alter  and  change 
the  uses,  trusts  and  estates  in  and  by  the  said  Indenture  mentioned, 
expressed  and  declared,  and  doth  hereby  direct  and  appoint  that 
the  said  Samuel  Asay,  his  heirs  and  assigns  shall  hold  the  mes- 
suage, lot  and  premises  aforesaid  in  trust  to  the  use  and  benefit  of 
the  said  John  Stille",  his  heirs  and  assigns :  And  this  Indenture 
further  witnesseth,  that  the  said  Barbara  Hoover  further,  in  pursu- 
ancd  of  the  power  and  authority  in  her  vested  in  and  by  the  said 
recited  Indenture,  and  in  consideration  of  the  aforesaid  debt  or 
sum  of  one  thousand  dollars  and  the  better  securing  the  payment 
thereof,  with  lawful  interest,  unto  the  said  John  Stille',  his  execu- 
tors, administrators  and  assigns,  in  discharge  of  the  obligation 
above  recited,  and  also  in  consideration  of  the  sum  of  one  dollar 
unto  her  in  hand  paid  by  the  said  John  Stille  at  the  time  of  the 
execution  hereof,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  released  and  confirmed,  and  by  these 
presents  doth  grant,  bargain,  sell,  release  and  confirm  unto  the  said 
John  Stille",  his  heirs  and  assigns,  all  that  the  aforesaid  two-story 
brick  messuage  or  tenement,  and  lot  or  piece  of  ground,  containing 
in  front  seventeen  feet,  and  in  length  or  depth  ninety-two  feet, 
situate,  bounded  and  being  as  herein  before  particularly  mentioned 
and  described ;  together  with  all  and  singular  the  buildings,  im- 
provements, ways,  alleys,  passages,  waters,  water-courses,  rights, 
liberties,  privileges,  hereditaments  and  appurtenances  whatsoever 
thereunto  belonging  or  in  any  wise  appertaining,  and  the  rever- 
sions, remainders,  rents,  issues  and  profits  thereof;  to  have  and  to 
hold  the  said  messuage  or  tenement  and  lot  or  piece  of  ground 
above  described,  hereditaments  and  premises  hereby  granted  or 
mentioned  and  intended  so  to  be  with  the  appurtenances  unto  the 
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said  John  Stille*,  his  heirs  and  assigns,  to  and  for  the  only  proper 
use  and  behoof  of  the  said  John  Stille,  his  heirs  and  assigns  for 
ever :  Provided  always,  nevertheless,  that  if  the  said  William 
Hoover  or  the  said  Barbara  Hoover,  their  heirs,  executors,  admin- 
istrators or  assigns  do,  and  shall  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  John  Stilld,  his  executors,  administrators  or 
assigns,  the  aforesaid  debt  or  sum  of  one  thousand  dollars,  on  the 
day  and  time  herein  before  mentioned  and  appointed  for  payment 
thereof,  together  with  lawful  interest  for  the  same  in  way  and  manner 
herein  above  specified,  without  any  fraud  or  further  delay,  and 
without  any  deduction,  defalcation  or  abatement  to  be  made  for,  or 
in  respect  of  any  taxes,  charges  or  assessments  whatsoever,  that 
then  and  from  thenceforth  as  well  this  present  Indenture  and  the 
estate  or  estates  hereby  granted  and  every  matter  and  thing  herein 
contained,  as  the  said  obligation  above  recited  shall  cease,  deter- 
mine and  become  void ;  and  thereupon,  the  said  uses,  trusts  and 
*44»1  es^es  in  and  by  the  said  recited  *Indenture  mentioned, 
J  expressed  and  declared  of  and  concerning  the  premises  afore- 
said, shall  be  restored  as  fully  and  amply  to  all  intents  and  purposes 
as  if  these  presents  had  not  been  made. 

"In  witness  whereof,  the  said  parties  have  interchangeably  set 
their  hands  and  seals  hereunto.  Dated  the  day  and  year  first  above 
written." 

The  instrument  was  executed  by  William  Hoover  and  Barbara 
Hoover,  and  acknowledged  by  both,  the  certificate  of  the  magistrate 
setting  forth  a  separate  examination  of  the  latter,  in  the  manner 
required  by  law,  and  was  duly  recorded. 

The  following  affidavit  of  defence  was  filed. 

"  Barbara  Hoover,  the  above  named  defendant,  being  duly  sworn, 
says  that  she  is  the  real  party  in  interest  in  the  above  cause,  the 
land  sought  to  be  affected  being  her  separate  estate,  secured  to  her 
by  marriage  settlement,  and  independent  of  her  said  husband,  and 
not  liable  to  his  debts  and  engagements  ;  that  she  has  a  just  and 
legal  defence  against  the  plaintiff's  demand  in  the  above  action,  the 
nature  and  character  of  which  is  as  follows,  to  wit :  that  by  the 
indenture  recited  in  the  above  writ  of  scire  facias,  dated  31st  Jan- 
aary  1825,  and  made  between  Philip  Justus  and  wife  of  the  one 
part,  and  Samuel  Asay  of  the  other  part,  by  which  said  indenture 
the  premises  in  the  said  writ  described,  were  conveyed  to  the  said 
Asay  in  trust  for  this  deponent's  separate  use,  and  not  to  be  subject 
to  the  debts  or  engagements  of  any  husband  she  then  had  or  might 
at  any  time  marry,  and  it  was  inter  alia  also  provided  in  said 
indenture,  '  that  it  might  be  lawful  for  the  said  deponent,  notwith- 
standing any  coverture  she  might  be  under,  by  any  deed  or  deeds 
under  her  hand,  and  sealed  in  the  presence  of  two  or  more  credible 
subscribing  witnesses,  to  revoke,  alter,  and  make  void  all  and  every 
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or  any  of  the  said  uses,  trusts,  and  estates  created  and  declared  by 
the  said  indenture  concerning  said  premises,  and  to  declare  others 
of  the  same  ;  and  that  after  the  said  uses,  trusts,  and  estates  should 
be  so  revoked,  altered,  changed,  and  made  void,  it  should  and 
might  be  lawful  for  her,  the  said  deponent,  whether  covert  or  sole, 
by  any  deed  or  deeds  under  her  hand  and  seal  attested  as  aforesaid,  to 
sell  and  convey  the  said  premises  in  fee  simple,  or  conditionally, 
and  in  the  nature  of  a  mortgage  or  mortgages  to  secure  the  pay- 
ment of  all  such  sum  or  sums  of  money  as  she  the  said  deponent 
might  from  time  to  time  think  proper  to  take  up  and  borrow  for 
her  own  separate  use  and  disposal  with  interest  therefor:"  and  this 
deponent  further  says  that  no  deed  of  revocation  in  pursuance  of 
or  execution  of  said  power  to  borrow  money  was  ever  executed  by 
her  previously  to  the  execution  of  said  mortgage  ;  nor  did  she  ever 
borrow  or  take  up  the  moneys  alleged  to  be  secured  by  said  mort- 
gage for  her  separate  use  or  disposal  in  any  way  whatever  ;  on  the 
contrary,  the  said  *moneys  were  borrowed  by  Wm.  Hoover,  r*AAq 
her.  husband,  from  John  Stille",  who  well  knew  that  the  said  •- 
loan  was  to  him,  and  not  to  this  deponent,  and  for  his  and  not  this 
deponent's  use,  and  to  whom  her  said  husband  executed  his  bond 
for  the  amount  so  borrowed  by  him  ;  and  this  deponent  further 
says,  that  she  executed  said  mortgage  upon  the  persuasion  of  her 
said  husband,  who  wanted  the  money  to  aid  him  in  his  business, 
and  without  any  consultation  or  communication  with  her  said  trus- 
tee, Samuel  Asay,  who  was  then  in  the  state  of  New  Jersey." 

The  District  Court  entered  a  judgment  in  favor  of  the  plaintiffs 
for  want  of  a  sufficient  affidavit  of  defence.  The  defendants  then 
sued  out  this  writ  of  error  and  assigned  the  following  errors. 

1.  That  the  power  set  forth  in  the  mortgage  of  William  Hoover 
and  Barbara  his  wife,  upon  which  the  action  below  was  instituted, 
was  not  well  executed,  there  having  been  no  revocation  by  her  of 
the  uses  of  the  indenture  of  January  31st  1825,  without  which 
revocation  she  could  not  execute  the  said  power  ;  and  the  said  mort- 
gage was  therefore  void. 

2.  Because  the  moneys  which  the  said  Barbara  had  a  right  to 
secure  by  the  exercise  of  the  said  power,  were  moneys  which  she 
might  from  time  to  time  think  proper  to  take  up  and  borrow  for 
"  her  own  separate  use  and  disposal ;"  whereas,  the  moneys  which 
the  said  mortgage  was  given  to  secure  were  moneys  borrowed  by 
the  said  Barbara's  husband,  for  his  own  use  in  his  business — a  fact 
well  known  to  the  lender,  the  original  mortgagee ;  which  appears 
also  by  the  record ;  and  is  not  contradicted  by  any  thing  in  the 
mortgage  itself. 

Mr.  &.  M.  Wharton,  for  the  plaintiffs  in  error,  cited  Digges's 
Case,  6th  resolution,  1  Rep.  174 ;  1  Sugden  on  Powers  256  j 
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Lancaster  v.  Dolan,  1  Rawle  231 ;  Thomas  v.  Folwell,  2  Whart. 
11 ;  Walter's  Estate,  Id.  246  ;  Dorrance  v.  Scott,  3  Id.  309  ;  Smith 
v.  Starr,  Id.  62  ;  Pullen  v.  Rianhard,  1  Id.  514 :  Hammersley  v. 
Smith,  ante.  p.  126  ;  Cothay  v.  Sydenham,  2  Bro.  C.  C.  391. 

Mr.  tfharswood,  contra,  cited  Co.  Lit.  52,  b. ;  1  Sugden  on 
Powers  433  ;  2  Sugden  on  Powers  135,  6  ;  Towers  v.  Hagner,  3 
Whart.  48 ;  Davis  v.  Barr,  9  S.  &  R.  135 ;  Frantz  v.  Brown,  1 
P.  &  W.  257. 

Mr.  Ingraham  replied. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  trust  here  having  been  created  by  a  deed 
executed  during  the  coverture  of  the  said  Barbara,  in  the  lifetime 
*4^01  °^  *^er  ^rs^  nusband,  Bradshaw,  a  question  arises  whether, 
J  upon  his  death,  she  becoming  thereby  sole,  and  the  mes- 
suage and  lot  of  ground  ceasing  then  perhaps,  as  it  may  be  thought, 
to  be  her  separate  property,  in  the  proper  sense  of  the  phrase,  she 
did  not  acquire  a  certain  ascertained  indefeasible  property  therein, 
and  become  vested  with  that  absolute  and  unlimited  power  of  dis- 
posing of  it,  which  the  common  law  considers  as  necessarily  incident 
thereto.1  It  would  seem  that  a  man  invested  with  such  a  property 
cannot  be  restrained  in  his  right  to  dispose  of  it ;  and  why  it  should 
be  thought  that  a  married  woman  can  be  so  restrained,  after  she  has 
become  a  feme  sole,  is  perhaps  not  very  obvious.  It  may  be  said, 
however,  that  though  this  restriction  cannot  be  imposed  upon  the 
owner  of  the  legal  estate  in  fee,  yet  in  the  case  of  a  mere  trust,  it 
may  be  otherwise ;  but  then  to  this,  may  it  not  be  objected,  that 
notwithstanding  it  is  the  peculiar  province  of  equity  to  deal  with  trust 
estates,  yet  equitas  sequitur  legem  is  the  rule.  It  may  also  possibly 
admit  of  a  question  here,  whether  the  trust  did  not  cease  immediately 
upon  the  death  of  the  first  husband,  by  being  thereby  converted  into 
a  use,  and  under  the  statute  of  uses  into  a  legal  estate.2  These 
are  questions,  however,  which  were  not  brought,  as  it  is  said,  to  the 
consideration  of  the  court  below,  nor  have  they  been  discussed  here ; 
and  were  it  necessary  to  pass  upon  them  in  this  case,  would  require 
from  us  more  attention  than  has  been  given  to  them.  But  the 
present  husband  having  joined  the  said  Barbara  in  the  execution 
of  the  mortgage  deed,  so  as  to  render  it  available,  even  if  she  were 
to  be  deemed  either  the  absolute  owner  of  the  trust  estate,  or  of  the 
legal  estate  in  fee,  in  the  mortgage  premises,  at  the  time  of  her 
intermarriage  with  him  ;  and  we  having  come  to  the  conclusion 

1  ||  A  trust  for  a  married  woman's  separate  use  ceases  on  her  discoverture 
and  is  not  revived  by  a  second  marriage  :  Hammersley  v.  Smith,  ante  *126.|| 

2  See  3  Whart  66. 
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that  the  powers  contained  in  and  created  by  the  deed  of  trust, 
if  still  in  being  at  the  time  of  giving  the  mortgage,  were  well  ex- 
ecuted thereby,  render  it  altogether  unnecessary  to  decide  upon 
them. 

The  mortgage  on  its  face  purports  to  have  been  executed  in 
pursuance  of  the  powers  contained  in  the  deed  creating  the  trust ; 
and  the  question  raised  by  the  errors  assigned  is, — were  these 
powers  properly  executed,  so  as  to  render  the  mortgage  valid  and 
effectual ? 

The  first  objection  to  the  mortgage  is,  that  it  was  executed  be- 
fore revocation  and  alteration  of  the  uses  declared  and  set  forth  in 
the  deed  of  the  31st  of  January  1825  ;  and  that  until  such  revoca- 
tion and  alteration  were  first  made  by  a  previous,  distinct  and 
separate  deed,  executed  by  the  said  Barbara  in  the  presence  of  two 
or  more  credible  subscribing  witnesses  for  the  purpose,  she  had  no 
power  to  execute  the  mortgage.  Admitting,  however,  that  without 
a  previous  revocation  and  alteration  of  the  uses  declared  in  the  deed 
of  1825,  she  had  no  power  to  execute  the  mortgage,  still  by  her 
deed  of  the  7th  of  December  1827,  which  contains  the  mortgage, 
she  has  expressly  revoked  the  old  uses  created  by  the  deed  of  1825, 
and  created  and  declared  new  uses,  which,  according  to  the  prin- 
ciple of  *the  sixth  resolution  in  Digges's  Case,  1  Co.  174,  r*^ r-i 
would  seem  to  be  sufficient.  There  "  it  was  agreed  that  •- 
other  uses  might  be  limited  or  raised  by  the  same  conveyance,  which 
revoked  the  ancient  uses ;  for  inasmuch  as  the  ancient  uses  cease 
ipso  facto,  be  the  revocation,  without  claim  or  other  act,  the  law 
will  adjudge  priority  of  the  operation  of  one  and  the  same  deed, 
although  it  be  sealed  and  delivered  at  one  and  the  same  instant; 
and  therefore  it  shall  be  first  in  construction  of  law,  a  revocation 
and  a  cesser  of  the  ancient  uses,  and  then  a  limitation  raising  the 
new."  Upon  this  principle  it  is,  that  a  lease  and  release  in  the 
same  deed  are  held  good  ;  the  law  presuming  the  priority  in  the  exe- 
cution of  the  lease,  as  the  means  of  giving  effect  to  the  release.  1 
Burr.  106 ;  1  Inst.  237,  a.  ;  1  Sugden  on  Powers  256,  (6th  ed.). 
And  as  Mr.  Sugden  very  correctly  observes,  every  power  to  appoint, 
is,  in  effect,  a  power  of  revocation  and  new  appointment;  and  it  is 
therefore,  in  many  cases,  of  absolute  necessity  that  the  powers 
should  be  allowed  to  be  executed  by  the  same  deed.  1  Sug.  on 
Powers  250,  256.  And,  indeed,  in  no  case,  according  to  his  opin- 
ion, is  it  requisite  that  a  power  of  revocation  and  new  appointment 
should  be  executed  by  distinct  deeds,  unless  the  deed  creating  the 
power  expressly  require  it.  Id.  256.  According  to  Lord  Coke  also, 
these  revocations  are  favorably  interpreted,  because  many  men's 
inheritances  depend  on  the  same.  1  Inst.  237,  a.  Then  not 
only  under  the  well  settled  authority  of  the  law  on  this  subject, 
but  according  to  the  reason  of  the  thing  and  common  sense  of  it, 
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unless  the  deed  creating  the  original  power  here  to  revoke  the  uses 
raised  by  it,  and  to  appoint  new  uses,  required  expressly  that  the 
same  should  have  been  effected  by  means  of  distinct  deeds,  it  would 
seem  that  the  deed  from  Barbara  Hoover  to  John  Stille'  of  the  7th 
of  December  1827,  was  a  good  execution  of  the  power  given  to 
revoke  the  first  uses,  and  again  of  the  power  given  to  appoint  and 
declare  new  ones  ;  for  it  cannot  be  said  that  the  deed  creating  the 
original  powers  expressly  required  that  they  should  be  executed 
by  distinct  deeds;  nor  can  it  be  fairly  said,  I  think,  that  such  is 
the  necessary  import  of  the  words  used  in  relation  to  the  manner 
in  which  the  power  shall  be  executed:  The  words  are  "it  is  pro- 
vided and  expressly  understood  and  agreed  by  and  between  the 
parties  hereto,  that  it  shall  and  may  be  lawful  for  the  said  Barbara 
Bradshaw,  at  any  time  or  times  hereafter,  during  her  natural  life, 
notwithstanding  her  present  or  any  future  coverture,  or  whether 
she  be  covert  or  sole,  by  any  deed  or  deeds,  writing  or  writings,  to 
be  by  her  signed  and  sealed  in  the  presence  of  two  or  more  credible 
subscribing  witnesses,  to  revoke,  alter,  change  and  make  void,  all 
and  every  or  any  the  uses,  trusts  and  estates  hereinbefore  limited, 
expressed  and  declared,  of  and  concerning  the  premises  hereby 
granted  and  conveyed,  or  any  part  thereof,  and  to  declare  new  and 
other  uses  of  the  same,  as  to  her  may  seem  proper,  and  that  after 
the  said  uses,  trusts  and  estates  shall  be  so  revoked,  altered,  changed 
*4.^21  anc^  ma(^e  *v°id,  it  shall  and  may  be  lawful  for  the  said 
-I  Barbara  Bradshaw,  notwithstanding  any  coverture,  or 
whether  she  be  covert  or  sole,  by  any  deed  or  deeds  of  conveyance  or 
assurance  in  the  law,  under  her  hand  and  seal  to  be  attested  as  afore- 
said, to  grant,  bargain,  sell,  dispose  of  and  convey  the  messuage,  lot 
and  premises  aforesaid,  with  the  appurtenances,  to  any  person  or  per- 
sons whomsoever,  his,  her  or  their  heirs  and  assigns  forever,  either 
absolutely  in  fee  simple,  or  conditionally  in  the  nature  of  a  mortgage 
or  mortgages,  to  secure  the  payment  of  all  such  sum  and  sums  of 
money  as  the  said  Barbara  Bradshaw  may  from  time  to  time  think 
proper  to  take  up  and  borrow  for  her  own  separate  use  and  disposal, 
with  interest  therefor."  Here  the  word  "  after  "  in  the  clause  just 
recited,  where  it  says  "  after  the  said  uses,  &c.,  shall  be  so  revoked, 
&c.,"  is  relied  on  as  showing  most  clearly  that  distinct  deeds  are  there- 
by required  for  the  purposes  of  revoking  the  old,  and  after  that  is 
done,  then  for  appointing  the  new  uses.  But  we  have  seen  that  when 
the  revocation  of  the  old  and  the  appointment  of  the  new  uses  are 
made  by  the  same  deed,  as  in  this  case,  the  clause  of  revocation 
preceding  that  of  the  appointment,  is  considered  as  operating  and 
taking  effect  prior  in  point  of  time,  by  construction  of  law,  to  the 
latter  clause  declaring  the  new  uses  ;  so  that  the  appointment  of 
the  new  uses  in  such  case,  is  deemed  in  law  to  be  made  after  the 
revocation  of  the  old  has  taken  place.  Neither  do  the  words  "  any 
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deed,"  used  in  that  part  of  the  same  clause,  giving  authority  to  sell 
or  mortgage  the  property,  necessarily  require  a  distinct  deed  from 
that  revoking  the  old  uses,  nor  in  the  least  aid  the  construction  con- 
tended for  by  the  plaintiff  in  error,  because  they  may  be  construed 
to  mean  the  same  deed,  and  not  another  deed,  if  necessary,  in  order 
to  give  effect  and  validity  to  what  was  intended  to  be  an  execution 
of  the  power. 

But  it  is  objected  again,  that  if  the  power  created  by  the  deed  of 
1825,  be  considered  well  executed,  still  the  purpose  for  which  the 
money  was  raised  upon  the  mortgage  was  not  such  as  to  warrant 
the  giving  of  the  mortgage.  It  is  contended  that  the  money  was 
not  borrowed  or  obtained  for  the  use  of  the  wife,  but  for  that  of 
the  husband,  and  therefore  contrary  to  the  object  for  which  the 
powers  were  granted,  and  to  decide  otherwise  would  be  overruling 
the  principles  established  by  this  court  in  Lancaster  v.  Dolan,  1 
Rawle  231.  The  case  of  Lancaster  v.  Dolan  goes  no  further  than 
to  determine  that  real  estate  held  in  trust  for  the  use  of  a  feme 
covert,  cannot  be  sold  and  disposed  of  or  mortgaged  by  her  without 
a  power  expressly  given  to  her  for  that  purpose ;  and  if  given,  that 
it  must  be  executed  in  the  manner  and  form  directed,  if  any  be 
prescribed,  otherwise  it  will  not  avail.  This  is  doubtless  contrary 
to  the  English  law  on  this  subject,  which  looks  upon  her,  in  such 
case,  as  the  absolute  owner  of  the  trust  estate,  capable  of  exercising 
the  highest  acts  of  ownership  over  it,  by  selling  or  disposing  of  it 
in  any  way  she  pleases,  unless  restrained  from  doing  so  by  the  deed  or 
instrument  *creating  the  trust.  But  still  even  here,  where  she  [-*,<  to 
is  authorized,  as  in  this  case,  to  sell  and  dispose  of  the  estate  "- 
absolutely  in  fee,  for  such  consideration  as  she  may  be  pleased  with, 
deed  executed  under  her  hand  and  seal  in  the  presence  of  two  or  by 
more  credible  subscribing  witnesses,  or  to  mortgage  or  pledge  it  by 
deed,  executed  and  attested  in  like  manner,  to  secure  the  payment 
of  any  sum  or  sums  of  money  which  she  may  choose  to  borrow  or 
take  up  on  it  for  her  own  separate  use  and  disposal,  it  has  never 
been  held  or  judicially  intimated,  so  far  as  I  know,  that  it  would 
be  in  the  slightest  degree  improper  in  her,  or  that  she  has  not  a 
perfect  right  to  give  the  money  arising  from  the  sale  or  the  mort- 
gage of  the  estate,  if  made,  either  to  her  husband,  for  the  purpose 
of  assisting  him  in  his  business,  or  to  her  children,  with  a  view 
to  advance  them  in  the  world.  The  words,  however,  "  for  her 
own  separate  use  "  have  been  made  the  ground  of  this  second 
objection  by  the  plaintiff  in  error's  counsel ;  and  it  has  been 
argued  that  because  the  wife  let  the  husband  have  the  money 
obtained  upon  the  mortgage,  it  cannot  therefore  be  said  to  have 
been  borrowed  by  her  for  her  own  separate  use.  This  argument, 
however,  seems  to  be  more  specious  than  solid ;  for  notwithstand- 
ing the  husband  got  the  money  and  had  the  use  of  it,  still  it  was 
4  WHARTON — 29 
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by  the  consent  and  authority  of  his  wife ;  in  truth  it  must  be 
considered  as  borrowed  and  given  by  her  to  him,  and  for  aught 
that  appears,  it  may  have  been,  even  as  regarded  her  own 
personal  comfort  and  advantage,  a  very  good,  if  not  the  best  and 
most  judicious  use  that  she  could  have  made  of  the  money.  Be 
this,  however,  as  it  may,  it  cannot  be  doubted,  that  in  many  in- 
stances, a  wife  could  not  dispose  of  it  more  advantageously  for 
her  own  use,  than  by  letting  her  husband  have  it  to  assist  him 
in  his  business.  That  a  wife,  however,  may  let  her  husband  have 
the  benefit  of  her  separate  estate,  especially  when  she  has  the 
power  of  disposing  of  it,  was  sanctioned  by  this  court  in  Towers 
v.  Hagner,  3  Whart.  48.  And  whether  she  has  made  a  prudent 
or  imprudent,  a  good  or  bad  disposition  of  the  estate  is  not,  I 
apprehend,  to  be  made  the  test,  whereby  the  validity  of  such  dis- 
position, whatever  it  may  be,  is  to  be  determined.  Having  the 
power  expressly  given  to  her  to  dispose  of  it,  either  absolutely  or 
conditionally,  she  must  be  regarded  as  the  owner  of  it,  and  as 
having  the  right  to  dispose  of  it,  to  whom  and  upon  such  terms  as 
she  pleases.  The  great  design  of  creating  trusts  for  the  separate 
and  sole  benefit  of  married  women,  with  powers  to  dispose  of  the 
trust  property  for  their  sole  and  separate  use,  without  the  consent 
or  control  of  their  respective  husbands,  is  to  make  them,  as  it  were, 
the  absolute  owners  thereof,  so  that  their  husbands  shall  have  no 
right  to  intermeddle  with,  or  use  it  for  any  purpose  whatever, 
unless  by  and  with  the  consent  and  authority  of  their  wives.  And 
wives  certainly  may  in  such  cases,  authorize  their  husbands  to  act 
for  them,  either  in  regard  to  the  property  itself,  or  the  product  of 
it,  wherever  it  would  be  competent  for  them  to  confer  authority 
*4.*vn  uPon  *strangers  for  the  same  or  a  like  purpose.  The  trust 
•*  in  such  case  is  not  to  be  considered  as  created  with  a  view 
to  prevent  the  husband  from  exercising  an  influence  over  his  wife, 
by  evidencing  his  constant  regard  and  affection  for  her  by  acts  of 
the  most  tender  kindness,  but  resorted  to  and  adopted  for  the  pur- 
pose of  preventing  the  husband  from  exercising,  according  to  his 
own  will,  any  act  of  ownership  whatever  over  the  property,  or 
having  the  use  of  it,  without  the  consent  of  his  wife.  But  who  can 
doubt  that  he  may  not  with  her  consent  have  the  use  of  it  so  far  as 
she  is  authorized  to  use  it  herself.  If  she  cannot  use  it  to  promote 
the  advantage  or  benefit  of  her  husband,  when  she  has  full  power  to 
dispose  of,  and  use  it  for  her  own  separate  benefit,  it  may  in  many 
instances  prevent  her  from  embracing  the  best  chance  she  has  of 
promoting  by  means  of  it,  her  individual  comfort;  and  upon  the 
same  ground,  she  would  seem  to  be  restrained  from  disposing  of,  or 
giving  it  to  her  children,  to  advance  or  promote  their  intei*est  in 
life,  and  must  be  limited  and  restricted  in  the  use  of  it  to  the  bare 
procurement  of  what  shall  be  considered  strictly  necessary  for  her 
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subsistence,  as  in  the  case  of  an  infant.  This  however  cannot  be, 
for  it  must  be  assumed  in  such  case,  from  the  very  nature  of  the 
thing  itself,  that  the  author  of  the  trust,  in  granting  to  the  wife  the 
power  to  dispose  of  the  property,  as  owner  of  it,  for  her  own  sole 
and  separate  use,  confided  in  her  discretion,  as  being  sufficient  to 
deal  with  it  in  such  manner  as  best  to  make  it  answer  this  end,  in 
the  way  most  agreeable  to  herself ;  consequently  whatever  she  shall 
determine  on  in  this  respect,  excepting  in  cases  where  some  artifice 
or  fraud  may  be  practised  upon  her,  must  be  received  as  conclusive 
evidence  of  its  being  for  her  use,  and  must  be  considered  as  binding 
upon  her  afterwards.  Being  considered  a  feme  sole  to  the  full 
extent  of  her  power  over  the  property,  she  must  of  course  be  per- 
mitted to  judge  for  herself  as  to  the  particular  use  she  shall  make 
of  it  in  order  most  effectually  to  promote  her  own  comfort  and 
happiness.  If  she  be  not  the  proper  judge  of  this,  and  the  only 
one,  I  would  ask  who  is  ?  certainly  not  the  trustee,  nor  any  other 
named  or  referred  to  in  the  deed  creating  the  trust  in  her  favor. 
In  the  case  now  before  us,  no  one  has  any  interest  in  the  property 
excepting  Mrs.  Hoover ;  she  may  consume  it  all,  or  dispose  of  it  as 
she  pleases,  and  no  one  has  the  least  right  to  object  to  her  doing  so ; 
but  the  object  for  which  the  money  was  borrowed  was  perfectly 
natural,  and  had  nothing  in  it  unreasonable,  and  for  aught  that 
appears  to  the  contrary,  the  prospect  of  its  being  advantageous  and 
useful  to  herself,  individually,  as  well  as  her  husband,  by  enabling 
him.to  derive  large  profits  from  his  business,  might  have  been  very 
promising ;  but  let  that  be  as  it  may,  she  was  competent  to  judge 
of  the  thing  for  herself,  and  whether  she  has  gained  or  lost  by  it, 
there  is  no  reason  why  she  should  not  be  bound  by  the  mortgage, 
and  it  considered  good,  upon  a  proper  construction  of  the  words 
"borrow  for  her  own  separate  use,"  without  taking  into  consider- 
ation the  *superadded  words  in  the  deed  "and  disposal," 
which  seem  to  support  and  strengthen  our  conclusion,  by 
showing  that  she  should  have  the  power  to  raise  the  money  upon 
mortgage  and  dispose  of  it  as  she  pleased.  We  therefore  think  the 
court  below  were  right  in  rendering  judgment  for  the  plaintiff 
there.  The  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 

||  Cited  by  Judge.  14  Smith  65.  By  Auditor  13  Norris  364,  s.  c.  9  W.  N. 
C.  329.JI 

Cited  by  Counsel,  5  Whart.  122,  527  ;  4  W.  &  S.  98 ;  ||  11  Smith  324  ;  14 
Id.  210  :  15  Id.  103.|| 

Followed,  7  Barr  532. 

||  Cited  by  the  Court,  as  to  the  purpose  for  which  a  married  woman  may 
exercise  a  power  of  sale  over  her  separate  use  estate  :  Zane  ».  Kennedy,  23 
Smith  192  ;  Haffey  v.  Carey,  Id.  432.  As  to  the  manner  in  which  she  may 
exercise  it:  see  McFadden  o  Drake,  29  Smith  473. || 
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Man  against  Warner  and  another. 

The  statute  of  limitations  is  a  bar  to  an  action  on  a  promissory  note,  given 
ny  a  testator  in  his  lifetime,  but  not  due  until  after  his  death,  if  no  suit  is 
Drought  against  his  executors  until  more  than  six  years  have  elapsed  after  the 
debt  became  due  ;  and  this  notwithstanding  provisions  in  the  will  for  the 
payment  of  all  debts,  and  for  carrying  on  the  testator's  business  after  hia 
death. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia,  to  remove  the  record  of  an  action  brought  by  Daniel 
Man,  against  Joseph  Warner  and  Redwood  Fisher,  executors  of  the 
will  of  Benjamin  Warner,  deceased. 

The  action  was  assumpsit  on  six  promissory  notes,  drawn  by  the 
testator  in  favor  of  Joshua  and  Thomas  Gilpin,  and  by  them  endorsed 
in  blank,  viz. : 

One  note  dated  25th  of  8th  mo.  1821,  at  2  mo's.  for  $457.10 

"      "       "      13th  of  7th    "                  5  806.10 

"      "       «      18th  of  9th    "                  3  430.00 

"      "       "      18th  of  9th    "                  3  510.00 

"      "       "      23d  of  7th    "                  5  650.00 

"      "      "      16th  of  8th    "                  6  802.12 

All  of  which  notes  fell  due  after  the  decease  of  the  testator,  and 
were  protested  for  non-payment. 

*4fifn        *Tbe  defendants  pleaded  non-assumpsit  and  the  statute 
-•   of  limitations.     The  plaintiff  replied  to  the  last  plea  as 
follows  : 

"  And  the  said  plaintiff,  as  to  the  plea  of  the  statute  of  limita- 
tions above  pleaded,  saith,  That  he,  by  reason  of  any  thing  by  the 
said  defendants,  in  their  said  plea  of  the  statute  of  limitations 
alleged,  ought  not  to  be  barred  for  maintaining  his  aforesaid  action 
against  the  said  defendants,  because  he  saith,  that  Benjamin 
Warner,  the  testator,  died,  viz.,  on  the  24th  day  of  September 
1821,  which  was  between  the  time  of  the  making  and  delivering 
of  the  said  notes,  and  the  time  of  their  falling  due,  having  pre- 
viously made  this  last  will  and  testament,  in  the  words  and  figures 
following,  viz.  : 

"  '  Be  it  remembered,  that  I,  Benjamin  Warner,  of  the  city  of 
Philadelphia,  bookseller,  being  of  sound  mind,  memory  and  under- 
standing, do  hereby  make  my  last  will  and  testament,  in  manner 
following,  that  is  to  say — 

"  '  First.  I  will  that  all  my  just  debts  and  funeral  expenses  shall 
be  duly  paid  and  satisfied,  for  which  and  other  purposes  hereinafter 
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declared,  I  do  hereby  nominate  and  appoint  my  brother,  Joseph 
Warner,  and  my  brother-in-law,  Redwood  Fisher,  executors  of  this 
ray  last  will  and  testament. 

" '  Item.  I  give  and  bequeath  to  my  beloved  wife,  Lydia,  one 
annuity  or  yearly  sum  of  two  thousand  five  hundred  dollars,  com- 
mencing from  the  day  of  my  decease,  and  to  be  paid  to  her  out 
of  any  moneys  of  my  estate  in  quarterly  payments,  for  and  during 
all  the  term  of  her  natural  life.  Moreover,  I  give  to  her,  my 
said  wife,  all  my  household  goods,  kitchen  furniture,  horses,  car- 
riages, plate  and  all  other  articles  and  things  purchased  for  family 
use. 

"  '  Item.  I  give  and  devise  unto  my  said  brother,  my  interest  in 
the  Cherry  Hill  estate,  to  hold  to  him  for  and  during  all  the  term 
of  his  natural  life.  The  mortgages  on  that  property,  I  direct  shall 
be  paid  to  my  estate. 

" '  Item.  I  do  hereby  authorize  my  executors  to  purchase  any 
real  estate  which  I  hold  as  security  for  any  debt  or  debts,  for  the 
purpose  of  securing  such  debts,  and  to  take  the  conveyances  for 
the  same  in  their  own  names,  and  to  sell,  rent  or  convey  the  same 
whenever  they  may  see  fit,  for  the  benefit  of  my  estate.  And  I  do 
hereby  authorize  my  said  executors,  or  the  survivor  of  them,  to 
make  any  disposition  they  may  think  best  of  my  brewery  at  Cin- 
cinnati, in  the  state  of  Ohio,  and  the  land  belonging  to  the  same, 
either  to  continue  the  business  there,  or  to  exchange  the  said  estate 
for  other  property,  or  for  any  securities,  and  to  sell,  dispose  and 
convey  the  premises  taken  in  exchange. 

"'Item.  I  do  hereby  authorize  and  empower  my  said  executors 
to  sell  and  dispose  of  all  my  real  estate,  whenever  they  may  see  fit, 
at  and  for  the  best  price  that  can  be  reasonably  obtained  for  the 
same,  *and  upon  receipt  of  the  purchase-money  or  security  r*jr.j 
therefor,  by  good  and  sufficient  deeds,  conveyances  and  "- 
assurances  in  the  law,  to  grant  and  convey  the  same  unto  the  pur- 
chaser or  purchasers  thereof,  his,  her  or  their  heirs  and  assigns,  in 
fee;  and  until  such  sales,  that  the  same  shall  be  and  remain  in  the 
management  of  my  said  executors.  And  it  is  my  desire  that  my 
said  executors  shall  collect  in  all  my  outstanding  debts,  as  soon  as 
the  same  can  be  conveniently  done,  and  from  thence,  and  from  the 
moneys  arising  from  my  real  estate,  and  from  any  other  sources  of 
my  estate,  that  they  pay  and  satisfy  the  debts  due  and  owing  by 
me;  and  until  such  payments  can  be  made,  that  they,  in  their 
capacity  as  my  executors,  may  give  or  endorse  any  note  or  notes 
from  time  to  time,  in  renewal  of  notes  given  or  endorsed  by  me, 
until  the  debts  due  thereon  shall  be  fully  paid  and  satisfied  ;  which 
notes  so  to  be  given  or  endorsed  by  my  said  executors,  or  the  sur- 
vivor of  them,  shall  be  as  fully  binding  on  my  estate,  as  those 
originally  given  by  myself.  And  forasmuch  as  a  precipitate  sale 
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of  my  stock  in  trade  would  be  highly  disadvantageous  to  my  estate, 
and  being  satisfied  that  my  business  might  be  carried  on  to  advan- 
tage, I  do  therefore  authorize  and  empower  my  said  executors,  and 
the  survivor  of  them,  either  by  themselves,  or  by  persons  by  them 
to  be  engaged  for  that  purpose,  to  carry  on  and  continue  my  busi- 
ness, at  the  risk  and  for  the  benefit  of  my  estate,  so  long  as  they 
may  see  fit,  upon  the  same  plan  as  I  have  conducted  the  same,  which 
will  appear  from  my  books  of  account,  to  the  end  and  with  a  view  that 
any  or  either  of  my  sons,  in  the  sole  discretion  of  my  said  executors, 
or  the  survivor  of  them,  may  succeed  to  the  business,  and  take  the 
establishment  on  his  or  their  arriving  at  the  age  of  twenty-one 
years,  on  such  terms  and  conditions  as  my  said  executors  may  see 
fit. 

"  '  And  it  is  my  mind  and  will  that  so  long  as  my  executors,  or 
the  survivor  of  them,  shall  continue  to  carry  on  the  said  business, 
that  the  store  and  premises  now  occupied  by  me  in  High  street, 
shall  and  may  be  held  and  occupied  for  that  purpose. 

"  *  Item — I  direct  my  executors  that  the  moneys  which  shall 
come  to  their  hands  from  the  debt  due  to  me  by  my  brother-in-law 
Redwood  Fisher,  shall  be  applied  by  them,  immediately  on  receipt 
thereof,  one  third  part  thereof  in  the  purchase  from  the  Life  Insur- 
ance Company,  a  sum  of  money,  payable  to  his  son  William  R. 
Fisher,  if  and  when  he  shall  arrive  at  the  age  of  twenty-five  years  ; 
another  third  in  the  purchase  from  the  same  company  of  a  sum 
payable  to  his  son  Samuel  G.  Fisher,  if  and  when  he  shall  arrive 
at  the  age  of  twenty-five  years ;  and  the  remaining  third  thereof, 
in  the  purchase  from  the  said  company  of  a  sum  to  be  paid  to  his 
son  Miers  Fisher,  if  and  when  he  shall  arrive  at  the  age  of  twenty- 
five  years. 

"  '  And  all  the  rest,  residue  and  remainder  of  all  my  estate,  what- 
soever and  wheresoever,  I  give,  devise,  and  bequeath  unto  all  my 
*4.^8~l  ^^ren,  *their  heirs,  executors,  administrators,  and  assigns, 
J  to  be  equally  divided  between  them,  part  and  share  alike, 
when  they  respectively  shall  arrive  at  full  age.  And  I  do  hereby 
nominate  and  appoint  my  said  wife,  and  my  said  brother  Joseph, 
and  my  said  brother-in-law  Redwood  Fisher,  guardians  of  the  per- 
sons and  estate  of  my  said  children.  Provided  always,  that  what- 
ever I  have  hereinbefore  given  to  my  said  wife,  is  in  lieu  and  full 
satisfaction  of  her  dower  and  thirds  of  and  in  my  estate.  Lastly,  I 
do  hereby  revoke  all  wills  and  testaments,  by  me  at  any  time  here- 
tofore made  and  published,  and  declare  this  only  to  be  and  contain 
my  last  will  and  testament.' 

"  And  that  the  defendants  took  upon  themselves  the  burthen  and 
execution  of  the  said  will,  and  sold  and  disposed  of  all  the  real 
estate  of  the  said  decedent,  and  from  the  time  of  the  decease  of  the 
decedent  until  such  sales,  possessed  themselves  of  the  said  real 
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estate,  and  managed  the  same  ;  and  that  the  said  executors  carried 
on  and  continued  the  business  of  the  said  decedent,  and  so  have 
carried  on  and  continued  the  business  of  the  said  decedent,  from  the 
time  of  the  decease  of  said  decedent,  down  to  the  suing  out  of  the 
writ,  and  this  he  is  ready  to  verify.  Whereupon  he  prays  judg- 
ment and  his  damages  as  aforesaid,"  &c. 

To  this  replication  the  defendants  demurred  specially,  setting  forth 
as  causes  of  demurrer,  "  that  the  same  is  double  ;  that  there  are 
two  several  replications  ;  that  the  same  is  argumentative,  uncertain, 
and  departs  from  the  declaration  ;  and  also  that  the  same  is  in  other 
respects  uncertain,  informal  and  insufficient,"  &c. 

The  District  Court,  aftef  argument,  rendered  judgment  on  the 
demurrer  for  the  defendants.  The  opinion  of  that  court,  which 
was  delivered  by  Stroud,  J.,  was  as  follows : 

"  Where  a  testator  gives  real  or  personal  estate,  or  both  in  trust 
for  the  payment  of  his  debts,  the  statute  of  limitations  is  no  bar  in 
equity  against  creditors,  whose  claims  are  in  force  at  the  testator's 
death,  and  who  seek  to  avail  themselves  of  the  benefit  of  the  trust. 
This  was  decided  by  Lord  Redesdale,  in  reference  to  a  devise  of 
real  estate ;  Fergus  v.  Gore,  1  Sch.  &  Lef.  107 ;  and  by  Lord 
Eldon  in  Hughes  v.  Wynne,  1  Turn.  &  Russ.  307  ;  1  Chitt.  Eq. 
Dig.  663  ;  and  by  Lord  Brougham,  where  the  bequest  was  restricted 
to  personal  estate,  Jones  v.  Scott,  1  Russ.  &  Myl.  255 ;  4  Eng. 
Chan.  Reps.  413  ;  and  in  Rendell  v.  Carpenter,  2  Younge  &  Jervis, 
484 ;  1  Chitty  Eq.  Dig.  [663]  a  similar  decision  was  made  in  re- 
gard to  a  trust  comprising  both  real  and  personal  property. 

"  Trusts  of  this  description  fall  within  the  rule  of  Chancellor 
Kent  in  Kane  v.  Bloodgood,  7  Johns.  Chan.  Ill,  114,  recognised 
in  Wisner  v.  Barnet,  4  Wash.  C.  C.  639-40 ;  Murray  v.  Coster, 
20  Johns.  Rep.  585 ;  App  v.  Driesback,  2  Rawle  287,  and  Maclay 
v.  Lyons,  1  Watts  275.  They  are  direct  between  trustee  and  cestui 
que  *trust  the  executors  being  trustees  for  creditors,  and  r^^-q 
each  creditor  a  cestui  que  trust,  with  all  the  rights  incident  L 
to  this  relation.  Jones  v.  Scott,  4  Eng.  Chan.  Rep.  420,  422 ; 
Hannum  v.  Spear,  1  Yeates  567,  per  Shippen,  J.  Such  trusts  are 
also  of  exclusive  equity  jurisdiction  where  the  departments  of  law 
and  equity  are  exercised  by  separate  tribunals. 

"  If,  therefore,  we  possessed  a  Court  of  Chancery,  and  the  plain- 
tiff had  preferred  his  claim  there,  no  obstacle  would  exist  to  his 
recovery.  And  this  brings  us  at  once,  to  the  only  point  for  exami- 
nation ;  whether  our  courts,  which  to  prevent  a  failure  of  justice  give 
effect  to  equity  jurisprudence,  whether  it  can  be  done  without  a 
violation  of  the  essential  forms  of  common  law  proceedings,  will 
adopt  the  equity  doctrine  which  excludes  the  operation  of  the  statute 
of  limitations  on  the  facts  of  this  case. 

"  The  debts  of  decedents  are  a  lien  on  all  the  real  and  personal 
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estate  of  which  they  die  seised  and  possessed.  Yet  even  in 
regard  to  real  estate,  it  has  been  held  that  a  sale  made  by  execu- 
tors under  a  power  to  sell  for  the  payment  of  debts,  divests  the 
lien  of  creditors :  the  proceeds  of  the  sale  being  substituted  for 
the  land  itself,  and  distributed  by  the  executors  according  to  the 
legal  priority  and  dignity  of  the  debts.  Hannum  v.  Spear,  1 
Yeates  553.  Now,  while  in  one  aspect  this  decision  seems  to 
impart  a  sanction  to  such  a  trust  beyond  what  a  rigid  construction 
of  the  general  doctrine  of  liens  would  authorize,  yet  I  apprehend 
the  fund  thus  derived  would  differ  in  no  respect  from  the  proceeds 
of  the  like  estate  in  case  of  an  intestacy,  and  a  sale  effected  under 
an  order  of  the  Orphans'  Court.  It  would  be  considered  merely 
in  the  light  of  assets  to  be  brought  into  the  general  account  of  the 
executor,  in  common  with  the  moneys  arising  from  the  personal 
estate  of  the  testator,  whether  the  latter  were  embraced  in  the  same 
trust  or  not.  If  so,  what  reason  can  be  assigned  for  making  a  dis- 
tinction in  respect  to  the  operation  of  the  statute  of  limitations, 
between  different  portions  of  the  same  common  assets  ?  None  was 
suggested  in  the  argument,  nor  does  any  occur  to  my  mind.  The 
court  has  always  been  open  to  the  plaintiff  since  the  maturity  of  the 
notes,  upon  which  he  has  brought  suit.  He  could  in  this  way  have 
arrested  the  course  of  the  executors  in  relation  to  sales  of  the  real 
estate,  provided  these  had  not  happened  before  he  had  issued  execu- 
tion, or,  if  they  had  been  made  previously,  a  settlement  of  accounts 
by  the  executor  might  have  been  compelled,  the  advantages  of 
which  could  have  been  reaped  by  the  creditor,  disembarrassed  of 
the  provisions  of  the  trust  designed  for  the  benefit  of  the  testator's 
family.  To  deny  what  is  here  asked,  is  a  denial  of  no  mode  of 
redress  essential  to  the  plaintiff's  rights.  He  has  been  remiss  in 
the  pursuit  of  these  by  the  plain,  ordinary  and  efficient  means 
within  the  period  of  time  granted  for  this  purpose  by  the  laws  of 
the  land. 

"  If  the  position  already  stated  be  a  correct  one, — that  recourse 
*4.fi01  *8  *to  ^e  ^la(^  ^°  e(lu't;y  principles  in  no  case  except  to  pre- 
'  vent  a  failure  of  justice,  the  rejection  of  the  plaintiff's  claim 
would  necessarily  follow.  And  the  doctrine  on  this  subject  has 
certainly  been  propounded  with  this  limitation  on  several  occasions 
by  high  authority.  Thus  in  Dorrow  v.  Kelly,  1  Dall.  144,  the 
court  would  not  suffer  a  simple  contract  debt  to  be  tacked  to  a 
mortgage,  saying, '  the  courts  of  law  have  in  some  instances  adopted 
the  chancery  rules  to  prevent  the  absolute  failure  of  justice  ;  but  in 
this  case  there  is  no  necessity  to  usurp  the  powers  of  a  Court  of 
Chancery.'  So  in  Stansbury  v.  Marks,  4  Dall.  130,  the  language 
is,  '  from  necessity,  the  Courts  of  Law  in  Pennsylvania  adopt  the 
principles  of  the  English  Court  of  Chancery.'  So  the  decision  that 
a  lost  bond  may  be  declared  on  without  a  profert  is  expressly  based 
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on  the  absolute  necessity  of  the  practice,  to  prevent  a  failure  of 
justice.  Respublica  v.  Coates,  1  Yeates  23.  Indeed,  in  nearly 
all  the  important  cases  in  which  resort  has  been  had  to  equity  rules, 
the  principle  of  necessity  is  asserted  or  implied.  See  Pollard  v. 
Schaffer,  1  Dall.  211  ;  Lang  v.  Keppele,  1  Binn.  123  ;  Steinhauer 
v.  Witman,  1  S.  &  R.  438 ;  Jordan  v.  Cooper,  3  Id.  578  ;  Pidcock 
v.  Bye,  3  Rawle  183  ;  Martzell  v.  Stouffer,  3  P.  &  W.  398. 

"  The  cases  in  which  the  application  of  chancery  principles  has 
been  refused,  impart  additional  strength  to  the  general  argument 
for  resisting  the  present  attempt.  Our  courts  have  never  listened 
to  an  application  to  extract  evidence  from  a  party  to  a  suit  by  means 
of  a  bill  of  discovery,  however  convenient  this  may  be  in  the  admin- 
istration of  justice;  nor  have  they  ever  entertained  a  bill  for  the 
specific  execution  of  contracts  in  the  direct  mode  pursued  by  courts 
of  equity.  The  tacking  of  subsequent  to  prior  mortgages,  is  denied 
with  us.  So  a  sequestration  of  tolls  was  considered  beyond  the 
competency  of  our  judicial  powers,  although  it  was  admitted  that 
no  other  remedy  existed  to  compel  the  corporation  to  pay  its  just 
debts,  and  that  a  sequestration  was  not  only  just  in  itself,  but  con- 
sistent with  the  proceedings  in  equity  tribunals.  Ammant  v.  New 
Alexandria  Turnpike  Company,  13  S.  &  R.  210,  213.  The  inter- 
position of  a  third  person  in  the  nature  of  a  bill  of  interpleader,  as 
a  party  to  a  subsisting  action  when  the  proceedings  are  in  per- 
sonam,  is,  at  least,  as  a  general  rule,  foreign  to  our  practice  :  see 
Burnside  v.  Miskelly,  5  Watts  508.  In  most  of  these  instances 
legislative  provisions,  though  to  a  very  limited  extent,  have  been 
made — a  strong  proof  that  the  general  power  was  regarded  as  not 
existing  in  the  courts,  and  not  requisite  in  an  unrestricted  form. 

"Johnston  v.  Humphreys,  14  S.  &  R.  394,  and  certain  dicta 
found  in  that  case,  and  in  Power  v.  Hollman,  2  Watts  221,  stand, 
it  is  supposed,  in  opposition  to  these  views. 

"  The  syllabus  of  the  former  case  is  thus  given  by  the  reporter; 
'  If  money  be  received  as  a  deposit  for  a  special  purpose,  and  the 
*party  who  receives  it,  instead  of  applying  it  to  that  pur-  r^j^i 
pose,  uses  it,  he  cannot  set  up  the  act  of  limitations  as  a  L 
bar  to  a  recovery  by  the  party  entitled  to  it.'  There  are  some 
expressions  in  the  opinion  of  the  court  which  may  seem  to  warrant 
this  deduction,  but  the  facts  of  the  case  do  not  require  the  estab- 
lishment of  so  broad  a  position  in  order  to  justify  the  judgment 
of  the  court.  It  is  stated,  however,  in  the  same  opinion,  that, 
'it  has  been 'decided  that  an  administrator,  being  a  trustee,  cannot 
set  up  the  act  of  limitations  in  bar  to  the  next  of  kin,  or  persons 
entitled  to  the  distribution  of  the  assets.'  And  in  the  latter  case, 
it  is  apparently  concluded  on  a  similar  ground,  that  claims  of  cred- 
itors upon  the  estate  assigned  for  their  benefit  by  an  insolvent 
debtor,  are  equally  protected  from  the  statute.  One  remark  applies 
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to  the  matters  decided,  asserted,  or  conceded  in  these  cases,  which 
distinguishes  them  from  the  case  at  bar,  namely,  they  cannot  affect 
the  rights  of  third  persons. 

"  If,  on  the  other  hand,  the  doctrine  in  question  is  applicable  to 
the  present  parties,  the  interest  of  legatees  and  distributees  will  be 
constantly  jeoparded,  and  the  risks  and  losses  of  their  sureties  most 
inconveniently  and  injuriously  augmented.  It  is  unnecessary  to 
enter  upon  any  detail  of  the  provisions  of  the  laws  relating  to 
executors  and  administrators,  to  corroborate  this  conclusion.  They 
are  familiar  to  every  one. 

"  It  is  unnecessary  to  extend  this  inquiry  further.  Favorable  as 
I  am  to  the  incorporation  of  equity  jurisprudence  with  common-law 
proceedings,  as  far  as  it  may  be  advantageously  done,  yet  this,  in 
my  opinion,  ought  never  to  take  place  except  from  necessity — 
should  be  jealously  excluded  whenever  it  would  injuriously  affect 
the  rights  of  third  persons,  or  disturb  essentially  the  harmony  of 
the  general  system  of  laws  we  are  called  upon  to  administer." 

The  plaintiff  took  a  writ  of  error  from  the  judgment  of  the 
District  Court. 

Mr.   Wheeler,  for  the  plaintiff  in  error. 

It  was  said  by  the  learned  judge,  who  delivered  the  opinion  of 
the  District  Court  in  this  case,  that  if  we  possessed  a  Court  of 
Chancery,  and  the  plaintiff  had  preferred  his  claim  there,  no 
obstacle  would  exist  to  his  recovery.  This  is  believed  to  be 
entirely  correct,  and  if  so,  the  only  question  is,  must  the  plaintiff 
fail  for  want  of  a  remedy?  If  our  case  is  a  trust,  we  are  entitled 
to  a  remedy  in  Pennsylvania  :  for  it  is  decided  law  in  Pennsyl- 
vania, that  the  Statute  of  Limitations  does  not  apply  to  a  trust. 
Thompson  v.  McGaw,  2  Watts  161.  This  was  an  action  for  a 
legacy,  by  William  McGaw,  against  Alexander  Thompson,  executor 
of  Samuel  McGaw.  The  will,  under  which  the  legacy  was  claimed, 
was  proved  in  1814 ;  the  executor  settled  his  administration 
account  in  1816,  on  which  there  was  found  a  balance  in  his  hands 
*J.£91  °f  one  thousand  five  hundred  and  twenty-four  *dollars. 
J  This  suit  was  brought  to  November  Term  1832.  The  pleas 
were  nil  debet  and  non  assumpsit  infra  sex  annos.  The  opinion  of 
the  court  was  delivered  by  Sergeant,  J.  It  was  against  the  allow- 
ance of  the  statute.  His  honor  says  at  p.  163,  "  Chancery  has 
refused  to  adopt  the  rule  by  analogy  to  the  statute,  because  an 
executor  stands  in  the  situation  of  a  trustee ;  and  whilst  the  trust 
subsists,  the  statute  has  not  been  permitted  to  run  between  the 
trustee  and  cestui  que  trust,  in  cases  of  real  or  personal  estate. 
This  reason  applies  as  forcibly  in  a  court  of  law,  as  of  equity, 
depending  not  on  the  forum  or  the  form  of  proceeding,  but  on  the 
nature  of  the  case,  and  the  relation  of  the  parties."  There  is 
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another  class  of  cases  to  which  the  action  on  the  case  has  been 
applied,  to  the  disregard  of  the  statute.  Thus  in  Patterson  v. 
Nichols,  6  Watts  379,  it  is  decided  that  the  statute  is  not  a  bar  to 
the  recovery  of  a  distributive  share  of  personal  estate  to  which  the 
plaintiff  is  entitled  under  the  intestate  law.  The  opinion  of  the 
court  was  delivered  by  Kennedy,  J.  "  The  first  error  assigned, 
presents  the  question  whether  the  statute  of  limitations  is  a  bar  to 
the  recovery  of  a  distributive  share  of  the  personal  estate  of  an 
intestate  when  six  years  from  the  time  when  the  distributee  might 
first  have  demanded  the  same  from  the  administrators  of  the  intes- 
tate, have  run  before  the  institution  of  the  action.  The  decision  of 
this  court,  and  the  principles  laid  down  in  Thompson  v.  McGaw, 
2  Watts  161,  and  recognised  again  in  Dobler  v.  Snaveley,  5  Watts 
225,  settle  this  question."  Then  at  page  361,  his  honor  says, 
"Again,  it  has  been  held,  that  the  statute  does  not  apply  or  extend 
to  cases  of  express  trusts,  Walker  y.  Walker,  16  S.  &  R.  379, 
which,  from  their  very  nature,  cannot  be  subject  to  limitation,  as 
long  as  the  trust  is  undischarged ;  and  while  the  relation  of  trustee 
and  cestui  que  trust  continues  to  exist,  their  respective  rights  and 
positions  are  not  adverse  to,  but  perfectly  consistent  with  each 
other,  so  that  the  policy  which  dictated  and  gave  birth  to  the  statute 
of  limitations,  would  not  seem  to  require  the  application  of  such  a 
principle,  in  order  to  put  an  end  to  the  claim  of  cestui  que  trust." 
Johnston  v.  Humphreys,  14  S.  &  R.  394,  is  to  be  regarded  as  the 
undoubted  law  of  Pennsylvania.  It  is  fully  sustained  by  Lord 
Ilollis's  case,  Viner's  Abr.  Limitation  125.  In  Durden  v.  Gaskill, 
2  Yeates  208,  a  trust  was  enforced  by  an  action  of  indebitatus 
assurnpsit,  in  despite  of  the  statute  of  limitations.  The  statute  of 
limitations,  therefore,  does  not  apply  to  a  trust  in  Pennsylvania. 
The  test  of  Chancellor  Kent,  "  exclusively  cognizable  in  equity," 
is  not  and  cannot  be  applicable  in  our  state.  The  Chancellor  is 
somewhere  represented  as  saying,  "  A  party  is  barred  in  equity, 
whenever  he  could  have  brought  his  action  at  law,  and  neglected 
to  do  so,  until  the  limitation  of  the  statute  intervened."  Now 
in  McGaw  v.  Thompson,  16  years — in  Patterson  v.  Nichols,  14 
years — and  in  each  of  the  other  cases,  more  than  six  years,  had 
intervened  from  the  cause  of  action  accruing  before  the  remedy  by 
*action  on  the  case  was  resorted  to.  Now  as  to  the  r*  i^o 
question  of  there  being  a  trust.  We  assert  that  there  is  *- 
a  trust.  We  presume  the  adverse  position  to  be  thus.  "  That 
the  law  does  not  permit  a  testator  to  create  a  special  trust  of  his 
personal  estate,  so  as  to  withdraw  it  from  the  administrator  of  his 
executor."  Jones  v.  Scott,  4  Eng.  Chan.  Reps.  416.  Without 
admitting  or  denying  this  position,  we  say,  that  we  will  consider 
it  as  the  adverse  position.  But  the  testator  here,  has  done  more. 
He  has  authorized  his  executors  "  to  purchase  any  real  estate 
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which  I  may  hold  as  security  for  any  debt,  for  the  purpose  of 
securing  such  debts,  and  to  take  the  conveyances  for  the  same  in 
their  own  names,  and  to  sell,  rent  or  convey  the  same  wherever 
they  may  see  fit,  for  the  benefit  of  my  estate.  And  I  do  hereby 
authorize  my  said  executors,  or  the  survivor  of  them,  to  make  any 
disposition  they  may  think  best,  of  my  brewery  at  Cincinnati,  in 
the  state  of  Ohio,  and  the  land  belonging  to  the  same,  either  to 
continue  the  business  there,  or  to  exchange  the  said  estate  for  other 
property  or  for  any  securities,  and  to  sell,  dispose  and  convey  the 
premises  taken  in  exchange."  Then  he  authorizes  them  to  sell  all 
his  real  estate,  and  that  until  such  sales,  the  same  shall  be  and 
remain  in  the  management  of  his  executors.  He  authorizes  his 
executors,  in  their  capacity  as  executors,  to  give  or  endorse  any 
note  or  notes  from  time  to  time,  iu  renewal  of  notes  given  or 
endorsed  by  him,  until  the  debts  due  thereon  shall  be  fully  paid 
and  satisfied  ;  u  which  notes  so  to  be  given  or  endorsed  by  my  said 
executors,  or  the  survivor  of  them,  shall  be  as  fully  binding  on  my 
estate,  as  those  originally  given  by  myself."  "And  forasmuch  as 
a  precipitate  sale  of  my  stock  in  trade  would  be  highly  disadvan- 
tageous to  my  estate,  and  being  satisfied  that  my  business  might  be 
carried  on  to  advantage,  I  do  therefore  authorize  and  empower  my 
said  executors,  and  the  survivor  of  them,  either  by  themselves,  or 
by  persons  to  be  engaged  for  that  purpose,  to  carry  on  and  continue 
my  business,  at  the  risk  and  for  the  benefit  of  my  estate,  as  long  as 
they  may  see  fit,  upon  the  same  plan  as  I  have  conducted  the  same, 
which  will  appear  from  my  books  of  account,  to  the  end  and  with 
a  view,  that  any  or  either  of  my  sons,  in  the  sole  discretion  of  my 
said  executors,  or  the  survivor  of  them,  may  succeed  to  the  busi- 
ness, and  take  the  establishment,  on  his  or  their  arriving  at  the 
age  of  twenty-one  years,  on  such  terms  and  conditions  as  my  said 
executors  may  see  fit.  And  it  is  my  mind  and  will,  that  so  long 
as  my  executors,  or  the  survivor  of  them,  shall  continue  to  carry  on 
the  said  business,  that  the  store  and  premises  now  occupied  by  me 
in  High  street,  shall,  and  may  be  held  and  occupied  for  that  pur- 
pose." After  these  extracts,  it  is  unnecessary  to  say  that  there  is 
something  more  pointed  out  by  the  executors  to  be  done,  than  the 
ordinary  administration  of  a  decedent's  estate.  It  is  evident  there 
are  trusts.  The  next  inquiry  is,  Did  the  executors  assume  the 
trust  ?  I  quote  from  the  auditor's  report,  as  before  this  court,  in 
*4.fi4~l  ^  Whart.  *295,  and  confirmed  by  this  court,  in  all  respects, 
-"  excepting  all  that  in  any  way  aflects  the  claim  of  Daniel 
Man.  "  The  testator,"  says  the  report,  "  died  on  the  24th  of  Sep- 
tember 1821,  having  first  made  his  last  will  and  testament,  dated 
November  2d  1819,  whereby  he  appointed  the  accountant  and 
Redwood  Fisher  his  executors,  and  authorized  them,  in  their  dis- 
cretion, to  continue  his  business  so  long  as  they  might  see  fit,  at 
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the  risk,  and  for  the  benefit  of  his  estate,  as  will  more  fully  appear 
by  reference  to  the  will.  Under  this  power,  and  with  the  consent 
and  approbation  of  some  of  the  principal  creditors,  the  executors 
carried  on  the  business  for  several  years."  So  much  for  the  audi- 
tor's statement  of  the  matter.  If  we  look  at  the  accounts,  we  find 
that  the  series  of  the  executors'  transactions  began  with  a  continua- 
tion of  the  decedent's  business.  They  do  not  charge  themselves  with 
any  inventory.  They  go  right  on — selling  stock,  and  buying  to 
replace  stock  ;  paying  rent  for  a  place  of  business  in  Philadelphia  ; 
charging  themselves  with  the  profits  from  bookstores  elsewhere,  viz., 
one  at  Richmond,  Virginia.  The  executors  acted  largely  upon  the 
trust,  and,  as  may  be  collected  from  the  accounts,  during  a  period 
of  thirteen  years :  the  time  of  filing  their  last  account  was  in  1835. 
As  to  the  magnitude  of  operations,  they  charged,  and  are  paid  nine- 
teen thousand  three  hundred  and  one  dollars,  as  commissions.  As 
to  the  character  of  the  trust,  we  say  that  it  is  primarily  and  em- 
phatically for  the  payment  of  debts.  The  trust  to  pay  debts  accom- 
panies, and  in  fact  and  in  law,  precedes  the  trust  for  the  family. 
He  begins,  First.  "  I  will  that  all  my  just  debts  and  funeral  expenses 
be  duly  paid  and  satisfied."  Now  as  to  the  force  of  such  a  clause. 
In  Clifford  v.  Lewis,  1  Maddock  &  Geldart  [sometimes  called  6 
Maddock],  38,  the  vice-chancellor  says,  "  In  this  case  the  testator 
begins  his  will  thus  :  '  I  will  and  direct  that  my  just  debts,  funeral 
and  testamentary  expenses  be  paid  and  satisfied,'  and  he  then 
proceeds  to  dispose  of  his  real  and  personal  estate.  .The  question 
is,  whether  this  expression  with  which  he  has  commenced  his  will, 
imports  a  general  and  primary  purpose  that  the  payment  of  his 
debts,  funeral  and  testamentary  expenses,  should  precede  the  sub- 
sequent disposition  which  he  has  made  of  his  property.  In  Finch 
v.  Hattersley,  the  will  began  thus :  '  First.  I  direct  that  my  debts, 
&c.,  &c.,  be  paid.'  In  Lee  v.  Warrington,  'Imprimis,  I  direct  my 
debts  to  be  paid.'  Both  these  wills  may  be  read  thus  :  In  the  first 
place,  I  direct  my  debts.  The  testator  has  in  fact,  in  the  first  place, 
directed  his  debts  to  be  paid,  and  I  cannot  attribute  to  him  a  dif- 
ferent intention,  because  in  the  form  of  the  expression,  he  has  not 
remarked  that  it  was  in  the  first  place."  In  Coates  v.  Muse,  1 
Brock enbrough's  Rep.,  p.  547,  the  clause  for  construction  was 
thus.  The  words  of  the  act  of  assembly,  says  C.  J.  Marshall, 
are,  "  The  executors  or  administrators  of  a  guardian,  of  a  com- 
mittee, or  of  any  other  person  who  shall  have  been  chargeable 
with,  or  accountable  for  the  estate  of  a  ward,  an  idiot  or  a  lunatic, 
*or  the  estate  of  a  dead  person,  committed  to  their  testator  r*4fj" 
or  intestate,  by  a  court  of  record,  shall  pay  so  much  as  shall  ^ 
be  due  from  their  testator  or  intestate,  to  the  ward,  idiot  or  lunatic, 
or  to  the  legatees  or  persons  entitled  to  distribution,  before  any 
proper  debt  of  their  testator  or  intestate."  "  The  question,"  pro- 
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ceeds  the  chief  Justice,  "  is  whether  the  priority  given  by  this  sec- 
tion, extends  to  creditors,  or  is  confined  to  the  claims  of  the  ward, 
idiot,  &c.,  and  legatees  or  distributees  of  the  deceased.  In  the 
case  of  a  ward,  or  of  an  idiot  or  lunatic,  the  question  cannot  well 
arise,  and  I  am  not  sure  that  this  circumstance  may  not  in  some 
degree  affect  the  construction  of  th-e  act,  in  its  application  to  the  case 
of  legatees  and  distributees,  who  are  thus  connected  in  the  same  pro- 
vision with  the  ward,  and  the  idiot  or  lunatic.  There  are,  how- 
ever, some  considerations  which  powerfully  oppose  this  construction 
of  the  act.  The  executor  or  administrator  holds  the  estate  of  his 
testator  or  intestate,  as  a  trustee  ;  first,  for  creditors,  and  then  for 
legatees  or  distributees.  This  rule  is  so  intermingled  with  all  the 
principles  of  our  law,  its  observance  is  so  imperiously  exacted  by 
the  most  sacred  injunctions  of  justice  arid  morals,  that  the  legisla- 
ture cannot  be  supposed  to  impair  it,  unless  the  language  be  such, 
that  the  construction  is  inevitable.  Express  words  only,  can  change 
the  order  which  debts  and  legacies,  or  distributive  shares  hold  to 
each  other.  The  executor  of  an  executor  is  often  the  executor  of 
the  first  testator.  The  debt  due  from  his  immediate  to  his  original 
testator,  represents  the  property  converted  by  that  immediate  tes- 
tator to  his  own  use,  and  is  assets  in  his  hands,  first  to  satisfy  the 
claim  of  the  creditors  of  the  first  testator,  and  then  the  claims  of 
legatees.  In  a  contest  between  those  creditors  and  legatees,  all  our 
experience,  all  our  legal  education,  everything  we  derive  from  ob- 
servation or  instruction,  informs  us  that  the  creditors  must  prevail. 
In  such  a  state  of  things,  the  priority  of  a  legatee  over  a  creditor 
of  the  last  testator,  is  by  an  implication  so  necessary  as  to  be  inev- 
itable, the  priority  of  a  creditor  of  the  first  testator,  whose  claim  is 
so  superior  in  dignity,  to  that  of  the  legatee,  as  to  enable  him  to 
wrest  the  property  from  the  legatee,  after  it  shall  be  delivered  to 
him.  *  *  *  For  these  reasons,  I  think  it  impossible  to  resist  the 
conviction  that  this  section  gives  a  pirority  to  debts  due  to  the  estate 
of  a  dead  person,  committed  to  the  hands  of  the  last  decedent  in 
his  lifetime,  over  the  proper  debts  of  such  decedent,  but  interferes 
no  further  with  the  subject."  The  marginal  note  of  this  case  is  at 
page  540,  and  it  is  thus,  "  Construction  of  the  60  section  (Rev. 
Code,  ch.  104),  of  the  act  concerning  executors,  &c.  B.,  the  exec- 
utor of  A.  commits  a  devastavit  of  the  estate  of  his  testator.  C., 
the  executor  or  administrator  of  B.,  is  bound  to  pay  the  debts  due 
to  the  estate  of  A.  before  any  proper  debts  due  to  B.'s  own  creditors. 
Although  the  words  of  the  section  require  the  executor  or  admin- 
istrator of  the  executor,  &c.,  to  pay  what  shall  be  due  to  legatees, 
*4fifH  or  Distributees  of  the  *first  decedent,"  &c.  The  result  is, 
J  that  Benjamin  Warner,  in  fact,  and  in  law,  must  be  consid- 
ered as  having  established  a  trust  for  creditors  primarily  ;  and  so 
the  executors  understood  him,  and  so  the  executors  have  acted  under 
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his  will.  Our  case,  in  many  points,  is  analogous  to  Peter  v.  Beverly, 
10  Peters's  Sup.  Ct.  Reps.  557.  There  the  decedent  established  a 
trust  for  creditors  and  his  family.  A  family  was  reared  in  pursu- 
ance of  the  trust.  There  were  notes  in  bank  running  at  the  time 
of  the  death,  which  were  suffered  to  lie  over.  After  a  long  inter- 
val, greatly  transcending  the  period  of  the  statute  of  limitations, 
the  note-holders  sought  to  have  that  part  of  the  trust  in  relation  to 
creditors  carried  into  execution.  The  family  who  were  in  posses- 
sion of  the  estate  resisted  ;  urging  the  statute  of  limitations.  The 
court  in  delivering  judgment,  as  we  understand  them,  thinking  so 
little  of  the  plea  of  the  statute,  as  to  overrule  it  with  little  cere- 
mony, confined  themselves  principally,  as  to  the  mode  of  executing 
the  trust.  We  take  the  liberty  to  adopt  the  celebrated  argument 
of  the  learned  counsel.  Mr.  Sergeant,  who  argued  for  the  note-holders, 
the  bank  of  the  United  States,  so  far  as  that  argument  has  reference 
to  the  statute  of  limitations,  as  a  part  of  our  own.  But  a  trust  is 
not  necessary  to  bar  the  statute.  The  case  of  Jones  v.  Scott,  4 
Eng.  Chan.  Rep.  413,  was  decided  upon  the  broad  ground  of  a  direc- 
tion— of  intent.  There  was  not  a  particle  of  real  estate  to  be 
affected  by  the  will,  though  the  testator  had  supposed  otherwise  ; 
all  his  estate  was  personal  property.  In  Jones  v.  Scott,  the  statute 
had  partially  run  at  the  time  of  the  testator's  death,  and  more 
than  six  years  had  passed  after  the  testator's  death,  before  relief 
was  sought  in  chancery.  The  facts  were  these  :  "  The  plaintiffs 
were  creditors  of  Richard  Donovan  on  the  balance  of  a  banking 
amount,  which  had  been  ascertained  in  1815  ;  the  testator  died 
in  July  1816.  In  July  1823,  the  plaintiffs  commenced  an 
action  in  the  Common  Pleas  ;  that  action  was  met,  on  the  part 
of  the  defendants,  by  a  plea  of  the  statute  of  limitations  and 
was  shortly  afterwards  discontinued.  The  plaintiffs  then,  in 
1824,  filed  the  present  bill,  on  behalf  of  themselves  and  the 
other  creditors  of  Richard  Donovan,  praying,  among  other 
things,  that  the  trusts  of  his  will  for  the  payment  of  his 
debts,  might  be  carried  into  execution  under  the  decree  of  the 
court.  The  defendants,  by  their  answer,  insisted  on  the  statute 
of  limitations  as  a  bar  to  the  relief."  The  Master  of  the  Rolls 
(Sir  John  Leach),  said  :  "The  law  does  not  permit  a  testator  to 
create  a  special  trust  of  his  personal  estate,  so  as  to  withdraw  it 
from  the  administration  of  his  executors:  whatever  he  may 
attempt  to  do  in  that  respect,  all  claims  must  nevertheless  be  made 
against  the  executors;  and  trustees  named  in  a  will,  can  receive 
only  the  residue,  after  all  demands  on  the  personal  estate  are 
satisfied.  The  debt  of  the  plaintiff  being,  therefore,  to  be  claimed 
against  the  executors,  and  not  under  the  trust,  is  barred  by  the 
statute  of  limitations.  Dismiss  the  bill  with  costs."  The  plaintiffs 
appealed  from  his  honor's  decree.  We  give  one  or  two  extracts 
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*4.fi71  ^rom  ^ie  argument  °f  tne  counsel  for  the  appellants  *on  the 
•"  hearing,  for  the  purpose  of  showing  the  course  of  it.  "  The 
creation  of  a  trust,  or  even  of  a  charge  upon  freehold  estate  for  the 
payment  of  debts,  prevents  the  statute  from  running  against  any 
debts  not  barred  at  the  time  when  the  instrument  speaks,  that  is, 
at  the  death  of  the  testator."  That  point  has  been  set  at  rest  by 
Lord  Eldon's  decision  in  Hughes  v.  Wynne,  1  T.  &  R.  307 ;  Har- 
greaves  v.  Mitchell,  6  Maddock  336,  and  Kendall  v.  Carpenter, 

2  Y.  &  J.  484.      "  What  can   it  signify   whether  the   property, 
devoted  by  will  to  the  pious  purpose  of  saving  the  testator  from 
sinning  in  his  grave,  is  or  is  not,  by  law  applicable  to  that  pur- 
pose."    The  Lord  Chancellor  at  page  433,  "  The  only  question  is, 
whether  there  exists  any  difference  between  a  charge  upon  the  real 
and  a  charge  upon  the  personal  estate.     I  have  given  my  reasons 
for  thinking  that  no  such  distinction  can  be  maintained.     Now  let 
us  consider  what  will  be  the  effect  of  this  construction  in  the  case 
of  wills  containing  such  a  clause.     The  consequence  will  be  that  a 
man's  debts,  if  he  chooses  so  to   charge  them,  upon  his  personal 
estate,  provided  they  be  not  barred  at  his  decease,  will  be  payable 
notwithstanding  any  length  of  time  that  may  afterwards  elapse.    I 
know  not  that  courts  of  equity  any  more  than  courts  of  law,  ought 
to  lean   against  allowing  a  man  to  make  such  declarations  of  his 
intention  to  have  his  debts  paid,  &c.     Upon  these  grounds,  I  have 
found  myself  bound  to  come  to  a  decision  contrary  to  that  of  his 
honor."     Decree  reversed.     So  much  for  the  rule  in  England.    Its 
reasonableness,  its  justice,  its  morality,  must  commend  it  to  every 
mind.     It  seems  an  outrage  to  forbid  a  dying  debtor  the  privilege 
of  stopping  the  statute.    VVe  speak  of  it  as  a  privilege  to  the  debtor 
to  be  allowed  the  satisfaction  of  saying,  and  of  saying  with  effect  to 
his  executor,  "  Now  as  to  my  creditors  having  claims  in  full  life, 
you  shall  not  defeat  them  by  any  delay  of  yours."     Wre  ask  for  the 
privilege  to  stop   the  statute,  whether  the  debtor  knows  how   to 
create  a  trust,  does   create  a  trust,  or  does  not ;  we  ask  for  the 
privilege  without  restriction.     It  is  the  law  in  New  York.     Roose- 
velt v.  Mark,  6  John.  Chan.  293,  [Anno.  1822].  Rogers  v.  Rogers, 

3  Wend.  518,  [Anno.  1829.]    So  elsewhere,  3  Hening  £  Munford 
116.     It  is  the  rule  in  Pennsylvania,  because  there  is  no  decision 
to  the  contrary.     In  Smith  v.  Porter,  in  Binn.  209,  [in  1807,]  the 
rule  is  laid  down  as  it  was  subsequently  arrived  at  by  Sir  Thomas 
Plumer  in  Burke  v.  Jones,  in  2  Ves.  &  Beames  275,  that  debts 
barred  are  not  revived  by  such  a  clause.     In  reference  to  Smith  v. 
Porter,  there  is  a  want  of  precision  as  to  the  facts.     But  from  what 
the  chief  justice  says,  it  is  clear  that  the  court  only  decided  the  case 
of  debts  barred.     His  statement  is  at  page  211 :  "  The  case  comes 
before  the  court  on  a  special  verdict ;  and  the  single  question  is, 
whether  a  debt  due  on  account,  and  barred  by  the  act  of  limitations, 
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is  revived  by  the  following  clause,  —  *  I  order  and  direct  all  my  just 
debts  and  funeral  expenses  to  be  paid.''  At  page  212,  "The 
industry  of  the  plaintiff's  *counsel  has  not  produced  a  single  r*Aau 
case  in  which  it  has  been  decided,  that  a  direction  in  a  will,  I 
like  the  present,  revives  a  debt  barred  by  the  statute."  We  there- 
fore say  that  the  rule  in  Jones  v.  Scott  is  the  rule  in  Pennsylvania. 
It  is  peculiarly  proper  that  it  should  be  the  rule  in  Pennsylvania, 
because  creditors  of  even  the  most  affluent  estates  would,  notwith- 
standing the  most  positive  directions  of  testators  to  the  contrary,  be 
liable  to  lose  their  debts  at  the  caprice  of  executors.  For  instance, 
here  is  a  creditor,  who  has  suffered  the  decedent  to  use  his  money 
for  five  years,  the  debtor  dies,  declares  in  his  will  that  the  debt  shall 
be  paid,  the  executor  has  a  year  to  settle  the  estate  ;  at  the  end  of 
which  he  opposes  the  statute  and  the  debt  is  lost.  Again,  every 
creditor  who  does  not  receive  payment,  must  dishonor  the  decedent's 
estate  by  bringing  suit,  and  bring  upon  himself  the  certain  loss  of 
counsel's  fees  for  suit,  and  commissions  for  collecting.  Fritz  v. 
Thomas,  1  Whart.  70,  decides  that  the  personal  representative  of  the 
deceased  can  produce  no  impression  by  his  promise ;  it  is  a  mere 
nudum  pactum.  Again,  by  rejecting  the  rule,  the  best  and  most 
popular  of  all  clauses  in  wills  is  rendered  entirely  nugatory  ;  a  mere 
solemn  mockery !  So  much  for  the  general  law  in  respect  to  this 
clause.  But  trust,  charge,  direction,  is  of  no  consequence ;  for  if 
the  statute  does  not  begin  to  run  in  the  lifetime,  it  does  not  run  at  all. 
The  law  is  stated  by  Lord  Redesdale  in  Fergus  v.  Lefroy,  1  Scho. 
&  Lefroy  110 :  "  The  statute  had  not  run  before  the  death  of  the 
testator,  and  it  never  runs  after  against  a  debt  which  it  had  not 
run  against  before ;  or  against  which  there  is  no  presumption  of 
payment  in  the  life  of  the  testator."  The  law  as  thus  stated  by 
Lord  Redesdale,  was  recognised  by  Sir  Thomas  Plumer  in  Burke 
v.  Jones,  2  Ves.  &  Beames  275,  and  is  not  contradicted  by  any 
decision  any  where.  In  Power  v.  Hollinan,  2  Watts  221, 
Rogers,  J.,  says,  "  By  the  assignment  the  estate  passed  to  the 
trustees,  and  no  delay  or  omission  to  settle,  or  account,  or  pay  the 
debts,  would  operate  as  a  bar  to  the  claim  of  the  creditors."  The 
assignment  there  spoken  of,  was  that  of  an  insolvent.  The  assign- 
ment is  here  by  the  will.  As  to  the  position  involved  in  the  ques- 
tion, what  reason  can  be  assigned  for  making  a  distinction  in 
respect  to  the  operations  of  the  statute  of  limitations,  between  dif- 
ferent portions  of  the  same  common  assets  ?  we  answer,  that  in 
England  where  assets  come  in  part  from  real  estate,  the  executor 
is  not  allowed  co  plead  the  statute  as  against  the  personal  assets,  if 
the  testator  has  directed  the  payment  of  his  debts.  The  portion 
coming  from  real  estate  is  mingled  in  the  general  aggregate.  1 
Ves.  Jr.  444.  "  Where  a  testator  combines  real  with  personal 
estate  generally,  there  is  no  doubt  that  all  the  burthens  of  the  per- 
4  WHARTON— 30 
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sonal  should  be  put  upon  this  so  combined  with  it."  When  the 
whole  fund  is  addressed,  the  statute  is  denied  as  against  the 
whole  and  every  part.  The  real  assets  have  uniformly  been  con- 
sidered as  coming  in  aid  of  the  personal.  So  is  every  one  of  our 
*4fiQ1  *cases ;  unless  where  all  were  personal,  as  in  Jones  v. 
'  Scott.  The  principle  of  stopping  the  statute  is  not  depend- 
ent in  England  or  in  this  country,  on  the  source  of  the  assets,  but 
on  the  intention  of  the  testator.  No  evils  from  existing  law  can  be 
equal  to  those  of  sustaining  a  judgment  not  founded  in  law.  It  is 
presumable,  that  if  they  can  be  shown  to  the  legislature,  a  new  law 
will  be  made.  We  doubt,  however,  the  policy  of  the  legislature 
extending  the  statute  of  limitations  to  trustees,  or  to  trusts  of  any 
kind,  whether  public  or  private.  As  to  the  effect  of  the  court's 
judgment  in  relation  to  third  persons :  The  pleadings  display  the 
case  fully ;  they  show  no  other  parties  before  the  court  than 
the  plaintiff,  on  the  one  side,  and  the  executors  as  defendants,  on  the 
other  side.  The  pleadings  show  the  will  of  Mr.  Warner  and  the 
fact  of  the  notes  falling  due  after  his  decease.  It  is  also  said  that 
the  court  has  always  been  open  to  the  plaintiff  since  the  maturity 
of  the  notes,  upon  which  he  has  brought  suit,  and  that  he  could  in 
this  way  have  arrested  the  course  of  the  executors  in  relation  to  the 
sales  of  real  estate,  provided  these  had  not  happened,  before  he  had 
issued  execution  ;  or  if  they  had  been  made  previously,  a  settlement 
of  accounts  by  the  executors  might  have  been  compelled,  the  advan- 
tages of  which  would  have  been  reaped  by  the  creditor,  disembar- 
rassed of  the  provisions  of  the  trust  designed  for  the  benefit  of  the 
testator's  family.  It  is  supposed  that  an  earlier  suit,  pressed  to 
judgment  and  execution  might  have  benefited  the  plaintiff.  Such 
a  course  was  not  adopted.  It  might  have  broken  up  the  operation 
of  the  trust  which  the  executors  were  carrying  on,  with  the  ex- 
pressed or  implied  consent  of  the  plaintiff.  Assuredly  neither  law 
nor  equity,  will  permit  the  executors  thus  to  entrap  ?  Besides  the 
breaking  up  of  the  trust  might  have  been  attended  with  an  utter 
loss  of  the  plaintiff's  claim.  We  have  shown,  that  the  whole  trust 
was  primarily  for  the  creditors.  How  much  came  from  the  manage- 
ment and  sale  of  the  real  estate,  and  how  much  from  carrying  on 
the  decedent's  business,  is  not  apparent.  We  say,  that  we  do  not 
ask  for  any  unusual  remedy,  any  remedy  forced  upon  our  courts 
by  want  of  a  court  of  chancery,  as  in  the  case  of  the  suing  execu- 
tor and  terre-tenant  to  recover  a  legacy  charged  upon  land,  as  in 
Brown  v.  Furer,  4  S.  &  R.  217  ;  or  to  preserve  a  trust  from  loss, 
as  to  the  fund,  as  in  Martzell  v.  Stouffer,  3  P.  &  W.  398.  The 
testamentary  power  of  Benjamin  Warner  to  declare  the  trust  is 
beyond  doubt.  A  man  may  bind  his  executors  to  carry  on  a  part- 
nership. Gratz  v.  Bayard,  11  S.  &  R.  47.  A  testamentary 
power  to  carry  on  trade  is  riot  questioned  in  that  case.  Toller  on 
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Executors  166,  is  direct.  In  England,  our  fullest  remedy  would 
be  in  chancery ;  there,  the  executor,  if  sued  at  law,  would  be 
estopped  from  denying  assets,  when  created  directly  from  the  face 
of  the  will.  As  to  Kane  v.  Bloodgood,  7  Johns.  Chan.  40,  the 
decision  as  to  the  only  matter  which  could  admit  of  dispute  was 
right.  The  learned  chancellor  in  deciding  the  case,  rode  down 
*much  of  his  own  reasoning,  in  the  course  of  which  he  had  r*j7A 
combatted  some  of  the  English  cases  but  ultimately  sustained  •• 
them.  The  facts  of  the  case,  at  the  commencement  of  the  report, 
and  his  decision  at  the  close  of  it,  show  this.  Thus,  the  learned 
chancellor,  at  page  135,  says,  "  This  view  of  the  question  in  respect 
to  No.  41,  was  not  considered  by  me,  upon  the  former  discussion." 
Then  at  p.  361,  "I  shall  overrule  the  plea  of  the  statute,  as  to  so 
much  of  the  bill  as  relates  to  the  dividends  on  share  No.  41."  In 
the  19th  vol.  Jurist,  there  is  a  full  examination  of  this  case,  title 
"Limitation  of  Actions."  Our  case  is  assuredly  "a  continuing 
subsisting  trust."  As  to  Fergus  v.  Gore,  1  Sch.  &  Lefroy,  Sir 
Thomas  Plumer,  in  speaking  of  it,  speaks  in  such  a  manner  as  to 
imply  his  accordance.  The  elementary  books  speak  of  it  without 
deduction.  Blanchard  on  Limitations,  p.  72,  vol.  1  Law  Library. 
And  Lord  Chancellor  Hart,  in  Congreve  v.  Power,  1  Molley's  Rep. 
121,  says  u  it  has  never  been  impeached." 

Mr.  Price,  for  the  defendant  in  error. 

The  act  of  the  27th  of  March  1813,  declares  that  "  all  actions 
upon  the  case  shall  be  sued  or  brought  within  six  years."  The 
act  of  limitations  is  favored  as  a  statute  of  protection  and  re- 
pose. "  Some  period  for  the  limitation  of  actions  is  necessary 
for  the  peace  of  society."  Tilghman,  C.  J.,  1  Binn.  217.  "  It 
is  a  wise  and  beneficial  law,  not  designed  merely  to  raise  a  pre- 
sumption of  payment  of  a  just  debt,  from  lapse  of  time,  but  to  afford 
security  against  stale  demands,  after  the  true  state  of  the  transac- 
tion may  have  been  forgotten,  or  be  incapable  of  explanation,  by 
reason  of  the  death  or  removal  of  witnesses.  It  has  a  manifest 
tendency  to  produce  speedy  settlements  of  accounts,  and  to  suppress 
those  prejudices  which  may  rise  up  at  a  distance  of  time,  and  baffle 
every  honest  effort  to  counteract  or  overcome  them."  Judge  Story, 
1  Peters  360.  "  In  the  modern  cases,  the  statute  has  been  consid- 
ered as  entitled  to  some  respect,  and  not  to  be  explained  away." 
Judge  Rogers,  17  S.  &  R.  127.  "  An  able  English  judge  has  said 
that  the  two  best  statutes  in  their  books  are  the  statute  of  frauds 
and  the  statute  of  limitations."  Judge  Smith,  1  P.  &  W.  137. 
"  The  case  Wistar's  Exrs.  v.  Gray's  Admrs.,  5  Binn.  573,  and  the 
decisions  hereafter  cited,  led  the  way  to  a  rational  construction  of 
cases  under  this  law."  Id.  "  I  hold  the  act  of  limitations  to  be  a 
most  beneficial  law,  and  that  it  strongly  tends  to  the  peace  and 
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quiet  of  social  life."    Yeates,  J.,  5  Binn.  580.     There  is  no  excep- 
tion from  the  statute  of  executors,  &c.     It  has  never  before  been 
questioned  that  an  executor  might  plead  the  statute.     Many   de- 
cisions  of  this   court   take  it  for  granted  that  he  might.     1  Binn. 
209  ;  5  Id.  573  ;  15  S.  &  R.  231 ;  2  Watts  215 ;   1   Whart.  66. 
The  only  doubt  has  been,  whether,  in  case  of  a  deficiency  of  assets, 
*4711  (as  nere) tne  otner  *creditors  might  not  compel  the  executor 
J   to  plead  the  statute,  contrary  to  his  own  inclination.     Ash- 
mead  355.     Other  statutory  provisions  show  a  legislative  intent  to 
protect  the  estates  of  decedents  from  stale  claims.     The  creditor  is 
to  give  notice  of  his  claim  to  the  executor,  &c.,  within  one  year,  and 
if  "  any  creditor  neglects  to  exhibit  his  account,  and  the  assets  are 
distributed  before  notice  of  his  claim,  his  remedy  against  the  admin- 
istrator is  gone  forever."     George  Smith's  Estate,  Ashmead  352. 
The  debts  of  a  decedent  by  act  of  4th  April  1797,  ceased  to  be  a 
lien  on  the  real  estate  of  a  decedent  after  seven  years ;  and  this 
was  held  to  be  an  act  of  limitations  protecting  heirs  and  devisees, 
as  well  as  purchasers.     1  Watts  9.     Keeper  v.  Hock,  6  Watts  22, 
32.     This  period  is  reduced  to  five  years  by  24th  sec.  of  act  of  24th 
Feb.  1834,  Purd.  393.     Though  real  estate  be  turned  into  money, 
the  creditor  whose  lien  is  gone  by  the  lapse  of  five  years,  cannot  be 
paid  out  of  it.     6  Watts  33.     The  law  intends  that  the  estates  of 
the  decedents  shall  be  speedily  settled  up.     The  executor,  &c.,  is 
to  settle  his  account  in  one  year.  Sec.  15,  act  of  15th  March  1832, 
Purd.  859.     Legacies  become  due  and  payable  at  the  end  of  one 
year.     Act  24  Feb.  1834,  sec.  51,  Purd.  398.     The  distributee  is 
to  give  security.     Purd.  397.     Are  sureties  to  remain  indefinitely 
liable  after  the  next  of  kin  has  spent  his  portion  in  the  confidence 
that  it  belongs  to  him  ?     It  is  well  settled  that  it  is  in  the  discretion 
of  the  executor,  &c.,  to  plead  the  statute  of  limitations  or  otherwise. 
Ashmead  355 ;  4  Bac.  Ab.  429  ;  1  Eq.   Ca.  Abr.  395 ;  11  Vin. 
269 ;  Prec.  in  Ch.  100  ;  1  Binn.  212 ;  1  Whart.  71.     If  he  has 
the  discretion,  he  has  the  right.     The  point  is  fully  decided  by  this 
court  not  only  that  the  executor  may  plead  the  statute  of  limita- 
tions, but  that  he  cannot  waive  it  by  an  acknowledgment  of  the 
debt.     Fritz  v.  Thomas,  1  Whart.  66.     Even  an  executor  :le  son 
tort,  may  plead  the  statute  and  have  the  benefit  of  it  in  equity.    10 
Ves.  93.     The  law  intends  even  a  greater  protection  to  executors 
than  others.     Hence  debt  on  simple  contract  against  the  executor 
does  not  lie,  because  he  cannot  wage  his  law  as  a  testator  could. 
Toller  461.     The  will  of  Benjamin  Warner  does  not  distinguish 
this  from  the  ordinary  case.     It  creates  no  such   direct  trust  be- 
tween the  executors  and  the  creditors  exclusively  cognizable  in 
chancery  as  to  take  this  case  out  of  the  protection  of  the  statute. 
There  is  no  use  of  the  term  trust  in  the  will,  arid  the  naked  power 
given  to  the  executors  to  sell  the  real  estate,  only  effects  what  an 
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order  of  the  Orphans'  Court  would  accomplish.  When  exercised, 
the  land  is  in  the  same  manner  cleared  of  the  liens  of  decedents' 
debts,  and  the  proceeds  become  assets  to  be  administered  as  other 
effects.  1  Yeates  553,  565;  Hannum  u.  Spear,  2  Dall.  291.  The 
main  purpose  of  the  will  was  to  continue  the  business  for  the  bene- 
fit of  the  testator's  family  ;  not  to  do  more  for  creditors  than  the 
law  would  have  done.  There  is  no  intent  apparent  to  take  from 
the  executors  the  power  to  protect  the  estate  by  the  statute. 


:The  willing  that  his  just  debts  should  be  paid,  effected 
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no  more  than  the  law  required.  The  statute  may  become  a 
necessary  protection  against  unjust  debts,  and  may  be  so  in  this 
case,  and  of  that  the  executor  is  in  his  discretion  to  judge.  The 
will  says  exactly  the  contrary  of  desiring  the  payment  of  un- 
just debts,  and  the  discretion  of  the  executor  is  in  no  manner 
restrained,  except  by  the  strong  implication  that  he  is  not  to 
pay  unjust  debts.  A  testator's  willing  the  payment  of  his 
just  debts  did  not  revive  a  debt  barred  by  the  statute.  Smith 
v.  Porter,  1  Binn.  209,  211.  "  Whether  the  debts  are  just  or  not 
must  be  left  to  the  judgment  of  the  executor  before  he  makes  a 
voluntary  payment ;  and  if  upon  a  candid  examination  he  thinks 
a  debt  not  justly  due,  it  would  be  doing  violence  to  the  words 
of  the  testator  so  to  construe  them,  as  to  deprive  the  executor  of 
the  legal  means  of  defence  of  pleading  the  act  of  limitations." 
Id.  212.  Smith  v.  Porter,  is  strongly  confirmed  by  Burke  v. 
Jones,  2  Ves.  &  B.  275,  289,  relied  on  by  the  plaintiff,  and  there 
the  importance  of  the  protection  of  the  statute  to  the  executor  is 
strenuously  urged.  "  There  was  a  time  when  an  unaccountable 
prejudice  existed,  as  to  the  act  of  the  legislature  limiting  claims 
and  time.  The  judges  of  this  court,  some  of  whom  preceding  us, 
were  among  the  first  to  restore  this  class  of  most  beneficial,  and 
actually  necessary  laws,  to  their  place  in  the  statute  book  and  juris- 
prudence of  our  country.  There  was  a  time  when,  if  a  testator 
directed  in  his  will  that  his  executor  should  pay  his  debts,  it  revived 
debts  long  barred  by  the  statute  of  limitations.  This  was  decided 
twenty  years  ago  not  to  be  law  in  this  state."  Per  Huston,  J., 
6  Watts  25.  A  testator  as  little  suspects  when  he  makes  his  lands 
liable  to  his  debts,  which  he  knows  by  law  they  are,  that  he  thereby 
takes  from  his  estate  the  protection  of  the  statute  of  limitations. 
He  adds  nothing  to  the  resources  of  the  creditors,  and  he  never 
means  thereby  to  make  those  creditors  who  are  not  creditors,  or  to 
take  from  the  executor  a  protection  against  those  whom  he  believes 
not  to  be  creditors.  The  plaintiff's  claim,  to  be  excepted  from  the 
statute,  must  be  a  direct  and  continuing  trust,  exclusively  cogni- 
zable in  equity.  If  not  such,  even  in  chancery,  the  statute  is  a 
bar.  2  Scho.  &  Lefroy  630  ;  4  Wash.  C.  C.  R.  639-40  ;  7  Johns. 
Ch.  90,  111 ;  Kanev.  Bloodgood,  2  Rawle  302  ;  App  v.  Dreisbach, 
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1  Watts  271,   275;  Lyon  v.   Macklay.     The  decision   of  Judge 
Jones,  2  Whart.  299,  is  sound  and  conclusive  on  this  point.  "  Where 
there  is  a  concurrent  jurisdiction  in  the  courts  of  common  law  and  of 
ecjuity,  the  rule  must  be  the  same,  and  the  statute  must  be  pleaded 
with  the  same  effect  in  the  one  court  as  the  other."     20  Johns. 
585  ;  7  Johns.  Ch.  118.     And  in  cases  of  equitable  jurisdiction, 
chancery  adopts  the  statute  of  limitations.     1  Bald.  419  ;  10  Wea. 
149,  168  ;  3  Peters  52,  53 ;  7  Johns.  Ch.  113,  119,  &c.     And  the 
effect  is  the  same  as  at  law.     7  Johns.  Ch.  122,  124.     Lord  Cam- 
den  says,  "  As  often  as  Parliament  had  limited  the  time  of  actions 
*4731   an(^  rerae(lies,  to  a  certain  period,  in  *legal  proceedings,  the 

J   court  of  chancery  adopted  that  rule  and  applied  it  to  similar 
cases  in  equity."     3  Bro.  Ch.  C.  640,  note.     Lord  Redesdale  says, 

2  Scho.  &  Lef.  630.    "  I  think  courts  of  equity  are  bound  to  yield 
obedience  to  the  statute  of  limitations  upon  all  legal  titles  and  legal 
demands,  and  cannot  act  contrary  to  the  spirit  of  its  provisions.    I 
think  the  statute  must  be  taken   virtually   to  include  courts   of 
equity."     It  is  not,  therefore  conceded,  that  if  we  had  a  court  of 
chancery  in  Pennsylvania,  the  terms  of  the  will  would  deprive  the 
executor  of  the  protection  of  the  statute  ;  because  the  exercise  of 
the  power  of  sale  in  the  will  would  put  the  executor  in  possession 
of  the  effects,  for  no  other  purposes  and  no  other  liabilities  than  if 
realized  by  the  ordinary  process  of  the  law  of  Pennsylvania,  where 
lands  are  assets  to   pay  a  decedent's   debts ;  and  because  equity 
would  equally  shield  him,  by   giving  effect  to  the  statute  ;  there 
being  no  express  trust  declared  in  the  will,  recognising  the  plain- 
tiff as  a  cestui  que  trust,  whose  claim  could  be  cognizable  only  in 
equity,  but  the  plaintiff,  at  all  times  having  his  remedy  at  law,  and 
the  decedent's  property  always  amenable  to  the  plaintiff,  under  legal 
proceedings  against  the  defendant.     The  proceeds  of  the  land  could 
in  no  way  be  separately  reached  to  answer  specifically  as  a  trust 
fund  to  creditors,  to  come  within  those  express  and  continuing  trusts 
exclusively  cognizable  in  chancery.     The  clause  of  the  will  relied 
upon,  mixes  the  proceeds  with  the  other  assets  :   "  And  it  is  my 
desire  that  my  said  executors  shall  collect  in  all  my  outstanding 
debts,  &c.,  and  from  these  and  the  moneys  arising  from  my  real 
estate,  and  from  any  other  sources  of  my  estate,  that  they  pay  and 
satisfy  the  debts  due  and  owing  by  me.     It  is  not   the  case  of  a 
trust,  but  of  a  power,  in  substitution  of  the  Orphans'  Court  power. 
The  creditor  has  no  additional  resource  provided  for  him  than  what 
the  law  furnishes.     His  remedies  and  resources  for  payment  remain 
the  same.     There  is  nothing  to  affix  on  the  lands  any  specific  trusts, 
or  to  give  to  the  creditor  the  relation  of  a  cestui  que  trust.     If  the 
plaintiff  recovers  as  to  the  proceeds  of  lands,  he  does  also  as  to  the 
personalty  ;  yet  it   is  only  the  lands  that  gave  rise  to  the  idea  of  a 
trust.     The  proceeds  of  real  estate  in  the  hands  of  an  administrator, 
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are  not  liable  to  a  creditor  if  the  lien  given  for  five  years  to  the  debts 
of  a  decedent  shall  have  expired.  6  Watts  32.  The  limitation, 
therefore,  is  one  year  shorter  in  respect  to  the  proceeds  of  real  estate, 
than  in  respect  to  personalty  ;  so  that  the  power  in  this  will  does 
not  strengthen  the  plaintiffs  claim.  It  is  a  question  whether  the 
testator  intended  to  take  from  his  executors  the  power  to  plead  the 
statute  at  their  discretion,  for  the  protection  of  his  estate.  In 
Smith  v.  Porter,  the  direction  to  pay  his  just  debts,  it  was  held, 
afforded  no  evidence  of  an  intention  to  deprive  the  executor  of  the 
power  to  plead  the  statute  ;  and  in  Burke  v.  Jones,  2  Ves.  &  B.  389, 
it  was  held  that  a  devise  in  trust  to  pay  debts,  did  not  revive  a  debt 
barred  ;  and  the  chancellor  says,  "  it  must  depend  upon  which  alone 
can  *subject  a  real  estate  to  debts  by  simple  contract,  the  C^AJA 
intention."  In  this  as  in  that  case,  the  matter  is,  "  to  take  *- 
the  ordinary  course ;  his  debts  are  to  be  discharged,  but  the  investiga- 
tion of  them  is  left  to  the  executor."  The  plain  line  is  that  the  testator 
intends  the  courts  of  law  and  equity  to  determine  what  are  just  debts, 
leaving  his  executor  at  liberty  to  use  all  means  of  resistance  pre- 
scribed or  allowed  by  law."  "  If  a  devise  of  this  kind  can  have  the 
effect  contended,  the  statute  would  be  a  snare  to  those,  who,  relying 
on  it,  might  after  six  years  destroy  their  vouchers."  The  argument  is 
strongest  for  the  executor  who  may  never  have  heard  of  the  debts, 
and  paid  away  all  the  assets.  "  A  trust  is  where  there  is  such  a 
confidence  between  parties  that  no  action  at  law  will  lie,  but  is 
merely  a  case  for  this  (chancery)  court."  2  Atk.  610  ;  7  Johns 
Ch.  118.  Even  in  equity,  therefore,  this  case  would  not  beexcepted 
from  the  statute.  But  in  Pennsylvania  the  remedy  is  exclusively 
at  law,  and  the  case  directly  within  the  terms  of  the  statute ;  and 
the  reason  and  policy  of  the  act  apply  to  the  case  of  an  executor 
with  augmented  force.  In  the  Orphans'  Court,  proceeding  on 
equity  principles,  a  creditor  can  have  no  remedy,  as  has  been 
decided  in  this  case.  2  Whart.  301.  The  plaintiff's  remedy, 
therefore,  is  exclusively  at  law  ;  and  the  courts  of  law  were  open  to 
him  from  the  maturity  of  the  notes.  Where  a  statute  is  provided, 
the  legislature  require  its  directions  to  be  strictly  adhered  to.  Act 
21  March  1806,  sec.  13 ;  Purd.  51.  Statute  provisions  are  to  be 
preferred  to  tbe  common  law  ;  and  the  principles  of  the  common  law 
to  those  of  equity,  which  are  only  to  be  resorted  to  in  case  of 
necessity.  Here  is  a  double  ground  of  preference  for  the  statute 
over  the  equitable  exception ;  an  exception  to  the  rule  of  equity 
which  adopts  the  statute,  as  well  as  the  acts  of  assembly  ;  and  only 
existing  any  where  when  the  relation  of  the  party  is  so  intimate  as 
that  the  title  and  possession  of  the  one  is  that  of  the  other,  pro- 
ducing so  constant  an  acknowledgment  as  to  repel  the  statute.  But 
this  cannot  be  said  of  an  unknown  creditor,  and  the  general  adminis- 
trator of  the  effects  of  a  decedent.  The  legislature  has  signally 
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evinced  its  jealousy  of  all  judicial  evasions  of  its  statutory  pro- 
visions, even  where  the  common-law  principles  have  been  adhered 
to ;  but  the  objection  would  be  still  greater  to  the  evasion  of  a 
beneficial  statute,  by  an  exception  existing  only  in  chancery,  when 
chancery  powers  and  practice  have  generally  been  the  objects  of 
legislative  aversion  in  Pennsylvania.  There  is  no  necessity  to 
afford  a  remedy,  that  the  defendant  should  be  deprived  of  his 
statutory  protection  :  the  plaintiff  had  a  legal  remedy  for  six  years, 
and  there  is  no  necessity  of  curing  his  laches.  Equity  repels 
stale  claims,  and  the  law  subserves  the  vigilant  not  the  sleeping. 
The  motives  to  an  adherence  to  the  statute  of  limitations  are 
greater  in  the  case  of  executors  and  administrators  than  any  other. 
An  executor,  unlike  other  trustees,  has  no  ascertained  cestuis  que 
*47fTI  trus^  if  creditors  are  cestuis  que  trust.  He  knows  not  who 
•*  may  be  creditors  *until  they  establish  their  claims.  He 
may  not  be  possessed  of  evidence  of  payment,  which  the  testator 
might  have  been.  The  law  requires  a  speedy  settlement  of  the 
estate  and  distribution  of  the  funds.  Legatees  and  their  sureties 
would  also  suffer  by  the  laches  of  the  creditor,  at  an  indefinite 
period  of  time. 

Now  as  to  the  plaintiff's  cases.  Burke  v.  Jones,  2  Ves.  &  B.. 
275 ;  the  syllabus  is  "  a  devise  in  trust,  for  payment  of  debts  does 
not  revive  a  debt,  upon  which  the  statute  of  limitations  had  taken 
effect  before  the  testator's  death."  Fergus  v.  Gore,  1  Scho.  &  Lef. 
109,  "where  lands  are  devised  in  trust  for  payment  of  debts,  the 
statute  of  limitations  runs  not  after  the  death  of  the  testator 
against  debts  not  barred  thereby  at  his  death."  The  trust  in  this 
case  was  one  of  a  very  express  kind,  created  by  a  devise  charged 
with  the  payment  of  certain  debts,  in  accordance  with  a  marriage 
settlement,  and  the  estates  were  vested  in  trustees  by  act  of  parlia- 
ment to  mortgage  for  the  debts.  The  court,  however,  say,  "  at  law 
you  had  the  advantage  of  the  statute  because  the  proceedings  were 
on  the  judgment  only  ;  but  in  this  case  it  is  on  the  trust,"  &c. 
Roosevelt  v.  Marks,  6  Johns.  Ch.  293  ;  "  A  devise  for  the  payment 
of  just  debts,  does  not  revive  a  debt  barred  by  the  statute  of 
limitations  or  discharged  by  a  certificate  of  a  bankrupt  or  insolvent." 
It  is  put  on  the  footing  of  the  testator's  intention,  as  in  Burke  v. 
Jones.  Rogers  v.  Rogers,  3  Wend.  503 ;  "  An  executor  has  no 
right  to  retain  for  such  a  demand  (barred  by  the  statute  in  testator's 
life),  due  to  him  personally,  notwithstanding  a  provision  in  the 
will  for  the  payment  of  all  just  debts;  and  that  even  in  the  case  of 
parent  and  child."  Clifford  v.  Lewis,  1  Mad.  &  Geld.  33,  is 
opposed  by  Smith  v.  Porter,  1  Binn.  209.  Johnston  v.  Humphreys, 
14  S.  &  R.  394,  was  an  acknowledged,  continuing,  and  subsisting 
trust,  growing  out  of  a  special  deposit,  till  within  less  than  two 
years  of  suit  brought ;  so  the  statute  could  not  have  run  on  it  after 
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such  acknowledgment.  See  also  as  to  continuing  trusts,  20  Johns. 
125,  &c.  Jones  v.  Scott,  4  Eng.  Chan.  Reps.  413,  is  decided  on 
the  ground  of  the  testator's  intention  to  create  a  trust  by  charging 
his  supposed  freehold ;  where  a  freehold  would  not  be  liable  as 
here,  and  the  chancellor  says,  "  the  point  seems  to  be  by  no  means 
free  from  doubt,"  and  recommends  an  appeal,  423-4.  The  case  is 
opposed  by  Smith  v.  Porter,  1  Binn.  209.  10  Peters  532,  is  not 
a  case  of  the  statute  of  limitations.  1  Brock.  Rep.  547 ;  the  quo- 
tation is  true,  as  intended,  in  a  general  sense ;  it  is  as  much  as  to 
say  that  the  testator's  property  does  not  beneficially  belong  to 
the  executor.  And  creditors  are  undoubtedly  to  be  paid  before 
legatees. 

Conclusions. — 1.  An  executor  may  plead  the  statute  as  to  per- 
sonal assets.  2.  If  he  sells  real  estate  by  order  of  the  Orphans' 
Court,  the  proceeds  go  into  the  ordinary  course  of  administra- 
tion. 3.  If  he  sells  by  a  power  in  the  will  to  pay  debts,  the 
purpose  and  consequences  are  the  same.  Hannum  v.  Spear,  1 
Yeates  566.  4.  There  *is  no  distinction  in  Pennsylvania  r^-r^ 
between  assets  arising  from  land  and  from  chattels,  all  being  * 
assets  to  pay  debts.  Grier  v.  Kelly,  2  Binn.  298.  Commonwealth  v. 
Rham,  2  S.  &  R.  377.  5.  There  is  therefore  no  trust  arising  in 
respect  to  the  proceeds  of  lands  other  than  those  of  chattels.  6. 
The  proceeds  not  being  extinguished,  there  is  no  distinction  between 
equitable  and  legal  assets  in  the  effects  now  sought.  Equitable  assets 
as  such  are  recoverable  only  in  equity,  and  distributable  equally 
among  all  creditors,  whether  by  special  or  simple  contract.  Those  are 
not  equitable  assets  which  the  law  could  not  reach  without  the  act  of 
the  testator.  2  Mad.  Ch.  Pr.  586  ;  2  Fonb.  B.  IV.  part  2,  chap. 
2,  sec.  1,  and  notes.  Here  lands  are  made  liable  by  statute,  and 
therefore  not  equitable  assets,  exclusively  cognizable  in  chancery, 
but  legal  assets  upon  the  same  footing  as  proceeds  of  goods.  In 
England,  on  the  contrary,  lands  are  not  liable  to  debts  ;  and  when 
the  testator  makes  them  liable  by  will,  a  pure  trust  arises,  the  pro- 
ceeds become  equitable  assets,  and  the  remedy  is  exclusively  in 
chancery.  Here  it  is  exclusively  at  law,  and  the  assets  always 
legal.  If  a  testator  should  attempt  to  vary  the  liability  of  goods 
by  a  trust,  he  could  not  effect  it :  3  Hen.  &  Munf.  106-7.  Neither 
could  he  in  Pennsylvania  turn  lands  into  equitable  assets  or  create 
a  trust  to  vary  the  rights  of  creditors  whose  liens  attach  on  the 
property.  His  power  can  neither  add  to  nor  take  away  from  the 
liability,  and  they  are  all  legal  assets.  So  the  plaintiff  treats  them 
in  pursuing  a  legal  remedy,  without  discriminating  the  proceeds  of 
lands  and  goods.  His  remedy  is  a  legal  one,  in  pursuit  of  legal 
assets,  and  the  statute  binds  him. 

The  opinion  of  the  court  was  delivered  by 
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HUSTON,  J. — Benjamin  Warner  in  his  lifetime  drew  several 
promissory  notes,  all  dated  on  different  days  in  the  months  of  July, 
and  August  and  September  1821,  and  payable  at  two,  three,  five 
and  six  months.  They  were  all  drawn  payable  to  Joshua  and 
Thomas  Gilpin  ;  all  endorsed  by  them,  and  are  now  the  property  of 
the  plaintiff. 

Benjamin  Warner  died  on  the  24th  day  of  September  1821, 
before  any  of  the  notes  became  due.  His  will  was  dated  in  1819, 
by  which  the  defendants  were  appointed  his  executors,  who  proved 
the  will  and  administered  the  whole  estate ;  had  settled  their 
accounts  ;  and  Joseph  Warner,  the  acting  executor,  after  paying 
all  specialty  debts  out  of  the  funds  of  the  estate,  had  paid  above 
two  thousand  dollars  of  his  own  money,  to  satisfy  simple  contract 
creditors.  The  debt  in  question  was  always  resisted  ;  no  part  of 
it  was  paid,  and  no  promise  by  the  executors  to  pay  it,  or  any  part 
of  it,  was  alleged.  This  suit  was  brought  to  December  term,  1828, 
more  than  six  years  after  the  last  of  the  notes  became  due.  The 
action  was  assumpsit  in  the  usual  form.  The  pleas  were,  that  they 
*4771  ^  *no'  assume  afid  that  they  did  not  assume  within  six 
-"  years.  To  this  last  plea  a  special  replication  was  filed,  set- 
ting out  the  will  in  its  words  at  full  length,  and  stating,  that  the 
defendants  proved  the  will,  and  took  possession  of  the  estate,  dis- 
posed of  the  real  estate,  and  from  the  time  of  the  testator's  death, 
took  possession  of  the  personal  estate  and  managed  it ;  and  that  the 
defendants  carried  on  the  business  of  the  said  decedent  for  a  long 
time  till  the  bringing  of  this  suit,  &c.  To  this  replication  the 
defendants  demurred.  The  only  question  here  discussed,  was, 
whether  the  statute  of  limitations  bars  a  debt  created  by  a  decedent 
in  his  lifetime,  but  not  payable  until  after  his  death,  in  a  case  where 
no  suit  is  brought  against  his  executors  or  administrators  until 
more  than  six  years  have  elapsed  after  the  debt  became  due  and 
demandable.  I  may  surmise  that  it  is  strange  this  question  should 
be  made  in  the  courts  of  this  state,  now  for  the  first  time ;  for  cer- 
tainly it  has  been  acted  on  in  all  courts,  as  a  settled  matter  for  more 
than  a  century ;  and  so  far  as  I  have  known  or  heard,  it  has  not 
been  questioned  but  that  the  statute  of  limitations  applied  with  the 
same  effect  to  the  cases  of  estates  of  deceased  persons,  as  to  cases 
where  the  debtor  was  in  full  life. 

The  reasons  why  that  statute  does  not  apply  to  this  case,  which 
were  urged  in  the  argument,  are  drawn  from  the  cases  in  chancery 
in  England,  and  from  some  very  late  cases.  In  that  country  the 
lands  of  a  testator  are  not  liable  for  the  payment  of  debts  on  simple 
contract.  If  a  testator  charges  his  lands  with  payment  of  all  his 
debts,  the  lands  are  not  liable  by  the  law,  but  under  and  by  opera- 
tion of  the  will.  And  sometimes  the  devise  is  to  trustees  to  sell, 
aud  sometimes  to  executors  to  sell ;  in  such  case,  a  court  of  chan- 
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eery  having  cognizance  of  trusts,  the  matter  is  decided  in  that 
court ;  and  as  the  lands  are  given  to  the  executors,  to  sell  for  the 
purpose  of  paying  debts,  they  are  considered  trustees  for  the  cred- 
itors, whether  called  trustees  or  not,  and  the  creditor  and  executor 
being  strictly  in  the  relation  of  cestui  que  trust  and  trustee,  the  stat- 
ute of  limitations  does  not  run  between  them.  If  the  testator 
devises  his  real  and  personal  estate  to  his  executors  to  pay  debts,  this 
makes  them  trustees  for  the  real  estate,  and  gives  chancery  jurisdic- 
tion ;  and  if  a  bill  is  brought  there,  it  generally  settles  the  whole 
estate  real  and  personal.  But  if  there  be  no  devise  of  lands  to  pay 
debts,  or  if  the  debtor  dies  intestate,  and  administration  is  granted, 
the  creditor  may,  and  unless  on  some  peculiar  suggestion,  which 
will  give  jurisdiction  to  a  court  of  chancery,  must  sue  at  law.  In 
a  court  of  law  the  executor  or  administrator  represents  the  de- 
ceased ;  and  there  is  no  more  trust  between  him  and  the  creditor, 
than  there  was  between  the  deceased  in  his  lifetime,  and  the 
creditor ;  and  it  has  not  been  said  that  the  statute  could  not  be 
pleaded  with  effect  in  a  court  of  law.  But  in  England,  law,  statute 
and  common,  in  courts  of  law  and  in  chancery,  has  been  for  some 
years  in  a  state  of  improvement,  or  at  least  of  change,  so  great  and 
in  such  rapid  succession,  that  it  would  *be  unsafe  to  follow  r*47o 
as  a  precedent,  every  case  of  which  a  report  maybe  brought  •- 
across  the  Atlantic;  for  although  we  have  to  a  certain  extent 
adopted  the  common  law  as  it  stood  at  our  revolution,  and  in  some 
cases  the  statute  law  as  it  then  stood,  and  had  been  in  use  here, 
while  we  were  a  colony,  yet  no  court  has  adopted  or  said  we  were 
bound  by  the  acts  of  parliament,  passed  since  our  independence. 
And  so  vital  and  total  have  been  the  changes  made  by  the  late  acts 
of  parliament,  that  we  run  in  some  cases  a  risk  in  relying  on  the 
late  decisions.  It  would  not  be  difficult  to  show  that  some  of  the 
late  decisions  have  innovated  as  much  on  the  law  as  it  stood  before, 
as  the  acts  of  parliament  have  done  on  the  law  and  practice  as  they 
existed  at  the  death  of  George  the  Third. 

I  shall  not  go  into  the  law  on  the  subject  in  question,  further 
than  to  state  that  in  15  Viner  125,  p.  21,  Lord  Hardwicke  is 
represented  as  saying  "  The  rule  of  this  court,  that  the  statute  of 
limitations  does  not  bar  a  trust  estate,  holds  only  as  between  cestui 
que  trust  and  trustee,  not  between  cestui  que  trust  and  trustee  on 
one  side  and  strangers  on  the  other;"  and  see  Blanchard  on  Lim. 
73,  and  the  following  pages,  and  the  cases  there  cited.  And  it 
was  settled  that  where  the  right  was  barred  by  act  of  parliament  in 
a  court  of  law,  the  equitable  right  to  the  same  thing  was  concluded 
by  the  same  bar.  Smith  v.  Clay,  3  Brown's  Chan.  639,  in  note. 
The  dictum  of  Lord  Redesdale,  in  Fergus  v.  Gore,  6  Scho.  & 
Lefroy  110,  has  been  cited  ;  but  that  was  a  case  of  trustees,  to  sell 
lands  and  pay  debts.  That  great  judge  of  law  and  equity,  when 
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the  subject  came  distinctly  before  him,  said,  "  There  are  certain 
principles  firmly  settled  in  a  court  of  equity,"  and  among  these  he 
states,  "  if  a  party  be  guilty  of  such  laches  in  prosecuting  his 
equitable  title  as  would  bar  him  of  his  title  were  it  solely  at  law,  he 
shall  be  barred  in  equity."  Ibid.  428-9  ;  and  see  2  Scho.  & 
Lefroy  631,  where  he  says,  "  in  all  legal  titles  and  legal  demands, 
courts  of  equity  are  bound  by  the  statute."  But  I  shall  not  go 
over  all  the  cases  cited.  Kane  v.  Bloodgood,  7  Johns.  Chan.  90, 
and  App  v.  Dreisbach,  2  Rawle  287,  refer  to  many  of  them.  I 
will  not  pursue  the  inquiry  as  to  the  decisions  in  the  last  cases  in 
chancery,  because  I  have  supposed  the  practice  and  some  of  the 
principles  are  in  England  in  a  state  of  fusion  or  transition  ;  and  it 
might  not  be  safe  to  adopt  their  decisions  in  every  case  as  soon  as 
we  hear  of  them,  lest  we  might  be  called  on  to  retrace  our  steps,  or 
at  least  to  change  our  position.  And  again,  we  are  not  sitting  as  a 
court  of  chancery,  but  a  court  of  law,  and  this  suit  is  an  action  at 
law.  But  beyond  all  these,  we  have  a  train  of  decisions  on  the 
subject  of  acts  of  limitation,  going  over  a  period  of  more  than  thirty 
years,  and  which  I  suppose,  and  the  profession  supposes,  and  every 
member  of  this  court  supposes,  are  founded  on  the  true  construction 
of  the  acts  of  assembly,  and  are  calculated  to  promote  the  interest 
as  well  as  the  peace  of  society. 

Our  statute  of  limitations,  which  is  nearly  a  copy  of  the  statute 
*47<H  °^  *Jame85  ig  express  that  such  an  action  shall  not  be 
J  sustained,  if  brought  after  six  years  from  the  time  when  the 
demand  became  due  and  demandable.  As  far  back  as  Smith  and 
Porter,  1  Binn.  20,  it  was  decided  that  a  direction  in  a  will,  that 
executors  should  pay  debts,  did  not  prevent  the  statute  of  limitations 
from  running.  That  decision  made  no  distinction  between  debts 
due  before  or  after  the  death  of  a  testator.  Our  act  of  1705,  had 
made  lands  liable  for  all  debts,  whether  by  specialty  or  simple 
contract.  No  direction  in  a  will  bad  any  effect  to  prevent  a  cred- 
itor from  suing  and  obtaining  judgment  and  issuing  execution  and 
collecting  his  money.  The  will  by  its  provisions  could  affect  the 
legatees  or  devisees,  but  could  in  no  case  restrain  or  bind  creditors. 
The  executor  represented  the  testator ;  and  the  creditor  could  sue 
him,  and  recover  the  debt  from  the  lands  or  chattels  of  the  testator, 
precisely  as  he  could  have  recovered,  if  the  testator  had  been  alive ; 
and  the  executor  was  no  more  a  trustee  for  a  creditor,  than  the  tes- 
tator had  been  while  alive,  and  in  some  cases  not  so  much  so.  The 
next  case  is  Gemberling  v.  Myers's  Administrators,  2  Yeates  341. 
The  plaintiff  and  Myers  had  been  administrators  of  Ritter,  and  had 
settled  their  accounts,  more  than  six  years  before  the  bringing  of 
this  suit ;  by  that  account,  in  which  it  would  seem  they  had  joined, 
it  appeared  that  Myers  had  money  of  the  estate  in  his  hands,  while 
Gemberling  had  paid  out  of  his  own  funds  above  forty-seven  pounds 
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for  the  estate,  and  clearly  Myers  ought  to  have  paid  him  this  money  ; 
his  administrators  pleaded  the  statute  of  limitations,  and  Smith, 
Justice,  at  Nisi  Prius,  held  the  plea  good,  and  on  appeal  the  decision 
was  affirmed. 

The  cases  of  Jones  v.  Moore,  5  Binn.  573,  and  Baily's  Adminis- 
trators v  Baily,  14  S.  &  R.  196.  were  both  cases  of  the  statute  of 
limitations  as  applied  to  suits  against  the  representatives  of  a  de- 
ceased person.  So  in  Scull  v.  Wallace,  15  S.  &  R.  231.  In  each 
of  these  cases,  it  was  held,  that  it  was  an  available  plea  by  an 
administrator  or  executor.  In  the  last  of  them,  one  of  the  adminis- 
trators acknowledged  the  debt,  and  with  his  own  consent  was 
examined  in  the  cause.  The  other  pleaded  and  relied  on  the 
statute,  and  the  opinion  of  this  court  was  that  she  might  do  so.  The 
history  of  judicial  decision  on  this  statute  is  singular:  in  England 
every  epithet  indicating  dislike  was  applied  to  it.  In  point  of  fact 
it  had  ceased  to  produce  any  beneficial  effects ;  for  such  were  the 
decisions,  that  if  the  person  alleged  to  be  debtor,  could  be  induced 
to  enter  into  conversation  with  the  creditor,  the  case  was  somehow 
or  other  taken  out  of  the  statute.  The  bad  effects  were  so  sensibly 
felt,  that  a  new  enactment  was  made,  which  may  not  be  construed 
away.  Jones  v.  Moore,  was  the  commencement  of  a  return  to  the 
doctrine,  that  it  was  an  act  of  the  legislature,  and  as  such  ought  to 
be  carried  fairly  into  effect ;  and  we  believe  it  is  so  now,  not  only 
in  our  own  courts,  but  in  most  of  the  states  in  the  union.  In  Fritz 
t».  Thomas,  1  Whart.  66,  its  application  to  *the  estate  of  a  r^^orj 
deceased  person,  was  more  fully  considered,  and  it  was  there  *• 
decided,  that  though  an  executor  or  administrator  had  acknowledged 
the  claim  to  be  unsatisfied  and  talked  of  paying  it,  he  might  after- 
wards plead  the  statute  of  limitations  with  effect.  In  Reynolds  v. 
Hamilton,  7  Watts  420,  this  point  came  again  before  this  court ; 
one  of  the  executors  had  paid  part  of  the  claim  and  promised  to  pay 
the  balance :  on  suit  brought  the  statute  was  pleaded,  and  with 
effect. 

In  several,  if  not  all  of  these  cases,  the  debt  was  due  in  the  life- 
time of  the  deceased,  though  perhaps  the  six  years  had  not  elapsed 
in  any  one  of  them  when  administration  was  granted.  I  must  on 
this  subject  speak  with  doubt ;  the  report  is  not  explicit  on  this 
subject  in  any  of  them ;  and  in  most  it  is  left  out  of  view,  and 
neither  the  counsel  nor  the  court  notice  it  as  material.  The  doc- 
trine here  relied  on  and  extracted  from  the  English  chancery  cases, 
which  say.  that  when  lands,  not  subject  to  the  claims  of  creditors, 
are  by  a  will  made  subject,  the  trustees  shall  not  avoid  paying  the 
debt  by  pleading  the  statute,  or  in  other  words,  the  doctrine  that 
the  statute  did  not  continue  to  run  after  a  debtor  died,  is  not  alluded 
to  in  any  of  them — perhaps,  because  it  had  never  occurred  to  any 
human  being,  except  as  applicable  to  any  other  cases  than  those 


480  SUPREME  COURT  [March  Term, 

[Man  v.  Warner.] 

strictly  between  cestui  que  trust  and  trustee.  It  is  at  variance  with 
our  whole  system  :  instead  of  leaving  the  estate  of  a  deceased  per- 
son liable  to  debts,  without  regard  to  their  date,  our  legislature  on 
the  4th  of  April  1797,  provided  that  no  debt  should  continue  a  lien 
on  the  lands  of  a  deceased,  more  than  seven  years,  unless  suit 
brought,  or  if  the  debt  was  not  suable  within  seven  years,  the  evi- 
dence of  it  filed  in  the  prothonotary's  office;  and  by  a  late  law  the 
time  of  it  is  reduced  to  five  years.  This  has  been  decided  to  apply 
to  and  protect  the  money  arising  from  the  sale  of  lands.  6  Watts 
33.  By  the  act  of  1798,  the  lien  of  a  judgment  ceases,  unless 
continued  by  scire  facias,  which  if  the  debtor  is  dead  must  be  served 
on  his  legal  representatives. 

In  point  of  fact  every  person  experienced  in  business,  knows  that 
more  stale  claims  are  brought  against  the  estates  of  deceased  persons 
than  against  debtors  alive.  Often  these  claims  are  suffered  to  sleep, 
until  all  who  could  give  evidence,  are  removed  to  the  far  west  or  to 
another  world  :  and  in  not  a  few  instances,  I  have  known  them  to  rest 
until  the  executors  had  settled  their  accounts  and  died,  and  an  admin- 
istrator de  bonis  raised  up  by  the  creditor,  for  the  express  purpose 
of  confessing  a  judgment.  An  executor  must  settle  his  account 
within  one  year,  and  if  the  estate  cannot  be  closed  within  that 
time,  as  soon  after  as  possible :  the  legatees  or  distributees  will 
claim  and  get  their  money  within  six  years.  Executors  and  ad- 
ministrators must  die,  and  their  legal  representatives,  on  the 
doctrine  contended  for,  must  be  called  on  to  answer,  against  rea- 
son and  justice,  for  the  default  of  those  they  represent,  in  not 
paying  what  was  not  due,  and  what  never  would  have  been 
claimed,  while  those  who  could  have  proved  material  facts,  were  in 
existence. 

*4.811  *The  only  case  cited  from  our  own  books,  which  could 
J  be  supposed  to  have  any  bearing  on  this  cause,  is  Johnson 
v.  Humphreys,  14  S.  <fe  R.  894.  No  doubt  that  decision  is  correct, 
but  whoever  reads  that  case  will  see  it  was  taken  out  of  the  statute, 
by  more  than  one  of  the  facts  proved.  It  will  also  occur  to  the 
Pennsylvania  lawyer,  that  our  decisions  as  to  the  statutes,  had  not 
then  arrived  at  the  point  where  they  now  stand.  Several  cases 
were  also  cited,  to  show  decisions  that  the  statutes  do  not  bar  a 
claim  for  a  legacy  or  distributive  share  of  an  estate.  The  prin- 
ciples on  which  we  have  acted  in  other  cases,  must  have  been 
abandoned,  or  they  would  have  led  to  permitting  its  application 
to  these  cases.  But  the  act  of  15th  April  1833.  section  19,  has 
settled  this  by  enacting,  "  That  all  relations  and  persons  concerned, 
who  shall  not  lay  legal  claim  to  their  respective  shares  within  seven 
years  after  the  decease  of  the  intestate,  shall  be  debarred  from  the 
same  forever." 

On  the  whole,  it  is  the  opinion  of  this  court,  that  the  letter  and 
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spirit  of  the  act  applies  to  claims  against  the  estates  of  decedents, 
whether  the  demand  was  due  and  payable  in  his  lifetime  or  fell  due 
after ;  and  such  having  been  the  decisions  of  the  court,  we  will  not 
alter  them. 

Judgment  affirmed. 

Cited  by  Counsel,  8  Ban-  189  ;  12  Harris  485 ;  4  Wright  308  ;  10  Id.  499. 

See  also,  9  Watts  528  ;  4  Barr  61  ;  6  Id.  268  ;  11  Harris  455  :  5  Wright 
492  ;  12  Id.  522  ;  14  Id.  522. 

||  Cited  by  a  Judge  11  Smith  13. || 

||  Followed,  in  Campbell  v.  Fleming,  13  Smith  244,  as  to  the  right  of  the 
administrator  to  plead  the  statute  in  a  suit  at  law.  It  cannot  be  pleaded 
where  the  creditor  proceeds  in  the  Orphans'  Court :  McCandless's  Appeal, 
11  Id.  9. 

Commented  on,  in  Marstellar  v.  Marstellar,  12  Norris  355,  s.  c.  8  W.  N. 
C.  555,  as  being  in  accord  with  the  rule  that  if  no  action  accrued  prior  to  the 
death,  none  accrued  till  grant  of  administration.  The  statute  begins  when 
suit  can  be  brought,  and  does  not  cease  to  run  on  the  debtor's  death. || 
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Watkinson  against  The  Bank  of  Pennsylvania. 

IN    ERROR. 

1.  Notice  of  the  dissolution  of  a  partnership,  given  in  a  newspaper  printed 
in  the  city  or  county  where  the  partnership  business  is  carried  on,  is  of 
itself  notice  to  all  persons  who   have    hud    no   previous   dealing  with   the 
partnership. 

2.  But  us  to  persons  who  have  had  previous  dealing  with  the  partnership 
general  newspaper  notice  is  not  sufficient.     It  must  be  shown  that  actual 
notice  of  the  dissolution  was  communicated  to  the  party  in  some  way  or 
other. 

3.  Whether  there  has  been  such  previous  dealing  or  not,  is  a  matter  of  fact 
for  the  jury  ;  and  therefore  a  judge  ought  not  to  reject  evidence  of  newspaper 
notice,  but  should  direct  the  jury  that  if  the  evidence  established  a  previous 
dealing,  then  in  point  of  law  there  should  have  been  actual  notice,  and  that 
merely  taking  in  the  paper  was  not  proof  of  such  actual  notice  without  some- 
thing further. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case  brought  in  that  court  to  June  term  1831,  by  the  President, 
Directors  and  Company  of  the  Bank  of  Pennsylvania,  against  Rich- 
ard Watkinson  and  William  Budd  Watkinson,  late  co-partners, 
under  the  firm  of  R.  &  W.  B.  Watkinson. 

The  declaration  contained  four  counts :  1st.  Upon  a  promissory 
note  drawn  by  one  J.  M.  Douglas,  and  endorsed  by  the  defendants. 
2d.  For  money  lent  and  advanced.  3d.  For  money  paid,  laid  out 
and  expended.  4th.  For  money  had  and  received. 

The  defendants  severally  pleaded  the  general  issue,  &c.,  and  on 
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the  9th  of  January  1838,  the  case  came  on  for  trial  before  Judge 
Stroud,  and  a  special  jury. 

The  plaintiffs'  counsel  having  opened  his  case,  produced  as  a 
witness  Benjamin  Smith,  who  being  duly  affirmed,  testified  that 
the  book  produced  was  the  bank  book  of  the  defendants,  commenc- 
ing in  1830  and  settled  in  1831 ;  and  that  the  balance,  as  appeared 
by  the  book  on  the  1st  day  of  March  1831,  due  to  the  plaintiffs, 
was  one  hundred  and  ninety-seven  dollars  ninety-seven  cents,  being 
*4.CQ-|  tne  *araount  of  overdraft.  He  said,  "  this  is  the  firm  book 
-"  of  the  bank.  These  checks  are  all  in  the  handwriting  of 
William  B.  Watkinson." 

The  counsel  for  the  defendant,  Richard  Watkinson,  then  opened 
his  case,  and  offered  to  prove  that  on  the  27th  day  of  July  1830, 
the  plaintiffs  were  subscribers  to  a  newspaper  published  daily  in  the 
city  of  Philadelphia,  called  "Poulson's  American  Daily  Adver- 
tiser," and  on  that  day  received  a  copy  of  the  paper,  in  which  was 
contained  a  notice  that  the  defendants  (Richard  and  William  B. 
Watkinson),  had  dissolved  the  partnership  existing  between  them, 
on  the  said  27th  July  1830,  being  before  the  date  of  the  plaintiffs' 
claim.  To  the  admission  of  this  testimony  objection  was  made  by 
the  counsel  for  the  plaintiffs,  who  contended  that  the  same  was  not 
.egal  evidence,  and  ought  not  to  go  to  the  jury ;  which  objection 
was  sustained  by  the  judge,  who  declared  his  opinion  that  the  same 
was  not  legal  evidence  and  should  not  go  to  the  jury.  To  which 
decision  the  counsel  for  the  defendants  excepted ;  and  the  jury 
returned  a  verdict  for  the  plaintiffs. 

The  defendants  then  sued  out  this  writ  of  error,  and  made  the 
following  assignment  of  errors. 

1st.  The  judge  erred  in  overruling  the  testimony  offered  by  the 
defendants. 

2d.  The  testimony  offered  by  the  defendants  was  sufficient  to  go 
to  the  jury. 

3d.  The  testimony  offered  by  the  defendants  was  evidence  of 
direct  notice  to  the  plaintiffs  of  the  previous  dissolution  of  partner- 
ship. 

4th.  The  testimony  offered  by  the  defendants  was  evidence  from 
which  such  notice  might  have  been  inferred. 

5th.  It  was  a  matter  for  the  determination  of  the  jury  whether 
or  not  the  plaintiffs  had  such  notice  or  knowledge. 

6th.   The  general  errors. 

Mr.  H.  M.  Phillips,  for  the  plaintiffs  in  error,  cited  Gow  on 
Partnership  272-3 ;  Bank  of  South  Carolina  v.  Matthews,  1 
McCord  388  ;  17  Pick.  361  ;  Jenkins  v.  Blizard,  1  Starkie  413  ; 
s.  c.  E.  C.  L.  R.  451  ;  Williams  v.  Keates,  2  Starkie  290  ;  s.  c.  3 
E.  C.  L.  R.  351 ;  Hart  v.  Alexander,  7  Carr.  &  P.  746 ;  s.  c.  32 
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E.  C.  L.  R.  715 ;  13  Petersdorff" s  Abr.  210 ;  Vernon  v.  Manhat- 
tan Co.,  17  Wend.  526;  Bailey  v.  Spencer,  N.  Y.  May  1838, 

MS. 

Mr.  Chester,  contra,  cited  Shaffer  v.  Snyder,  7  S.  &  R.  502 ; 
Beltzhoover  v.  Blackstock,  3  Watts  25 ;  Graves  v.  Merry,  6  Cowen 
701 ;  Roscoe  on  Bills  68,  385. 

*The  opinion  of  the  court  was  delivered  by  f*484 

SERGEANT,  J. — The  question  presents  itself  in  this  *- 
case,  what  is  sufficient  notice  of  the  dissolution  of  a  partnership,  so 
as  to  discharge  a  partner  from  debts  subsequently  contracted  in  the 
name  of  the  firm,  without  his  participation  or  assent  ?  The  rule 
seems  to  be,  that  notice  of  the  dissolution  of  the  partnership, 
given  in  a  newspaper  printed  in  the  city  or  county  where  the  part- 
nership business  is  carried  on,  is  of  itself  notice  to  all  persons  who 
have  had  no  previous  dealing  with  the  partnership.  But  as  to  per- 
sons who  have  had  such  previous  dealing  with  the  partnership,  it  is 
not  sufficient.  It  must  be  shown  that  actual  notice  of  the  dissolu- 
tion was  communicated  to  the  party  in  some  way  or  other.  (2  Johns. 
R.  300 ;  7  S.  &  R.  504 ;  3  Daly's  Rep.  353 ;  6  Johns.  147  ;  7 
Cow.  16  ;  17  Wend.  526.)  A  notice  in  a  newspaper  is  at  the  best 
but  an  uncertain  method  of  communicating  the  knowledge  of  a 
fact,  since  the  party  to  be  affected  may  never  see  the  paper,  or  if 
he  does,  may  not  read  all  the  advertisements ;  but  still  it  is  some- 
times the  only  practical  mode,  and  is  therefore  either  allowed  by 
the  principles  of  the  common  law,  or  directed  by  act  of  assembly  in 
particular  instances.  But  where  a  firm  has  had  previous  dealings 
with  others,  it  can  know  such  persons,  and  may  send  them  specific 
notice,  which  is  the  best  and  most  certain  mode.  This,  I  presume, 
is  the  reason  of  the  distinction.  No  particular  mode,  however,  is 
prescribed  by  law  for  communicating  notice,  even  to  persons  having 
previous  dealings  ;  it  is  sufficient  if  in  any  way  actual  knowledge  is 
traced  home  to  the  party.  Merely  taking  a  newspaper  in  which 
such  advertisement  is  contained,  is  not  sufficient.  It  is  very  pos- 
sible, perhaps  nothing  is  more  common,  than  for  persons  to  take 
newspapers,  without  reading  all  the  advertisements  they  contain, 
even  if  they  peruse  their  other  contents.  Our  newspapers  are  not 
of  any  accredited  character,  universally  recognised  as  the  authentic 
depositary  of  occurrences,  in  commercial  or  other  affairs ;  they  are 
a  medley  of  news,  politics,  literature,  trade,  notices,  and  various 
other  matters,  which  some  peruse  for  one  purpose  and  some  for 
another ;  and  it  would  be  going  a  great  way,  to  say  that  every  one 
who  takes  in  a  newspaper,  should  be  visited  with  the  knowledge  of 
the  contents  of  all  the  notices  contained  in  it  from  day  to  day.  The 
case  of  Vernon  v.  The  Manhattan  Co.,  17  Wend.  526,  was  very 
4  WHARTON — 31 
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like  the  present.  The  notice  was  published  in  two  of  the  newspa 
pers  printed  in  the  city  of  New  York,  one  of  which  was  regularly 
delivered  at  the  banking  house  of  the  plaintiifs,  yet  it  was  held  not 
to  be  sufficient  evidence  of  the  dissolution  of  the  firm  to  which  the 
defendant  had  belonged,  and  with  which  the  plaintiffs  had  had  pre< 
vious  dealing.  The  court  say  that  if  actual  notice  reached  them 
in  any  form,  it  would  be  sufficient,  but  the  mere  taking  of  a  news- 
paper filled  with  notices,  will  not  make  a  case  for  the  jury. 
*48fH  *But  though  this  is  the  rule  of  law,  and  on  the  evidence 
J  in  this  cause,  if  heard  as  offered,  it  would  have  been  the  duty 
of  the  jury  to  render  a  verdict  for  the  plaintiffs,  yet  we  are  of 
opinion  that  the  evidence  offered  by  the  defendants  ought  to  have 
been  admitted,  and  that  it  was  not  for  the  court  to  decide  that  there 
had  been  previous  dealing,  and  on  that  ground  reject  the  evidence. 
This  was  matter  of  fact  for  the  jury.  The  evidence  ought  to  have 
been  received  and  left  to  the  jury,  under  the  instruction  that  if  the 
evidence  established  a  previous  dealing,  then  in  point  of  law  there 
should  have  been  actual  notice,  and  merely  taking  in  the  paper  at 
the  bank  was  not  proof  of  such  actual  notice,  without  any  thing 
further.  Non  constat,  but  the  defendant  might  have  controverted 
the  fact  of  previous  dealing,  or  given  evidence  in  relation  to  it,  or 
if  he  did  not,  yet  it  was  the  province  of  the  jury  to  determine  that 
fact,  as  well  as  all  others.  For  this  reason  the  judgment  must  be 
reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Cited  by  Counsel,  10  Watts  402 ;  8  W.  &  S.  371 ;  2  Barr  242;  12  Casey 
331 ;  1  Wright  369  ;  |]  14  Smith  355  ;  2  Norris  150.  || 

Cited  by  the  Court,  2  Harris  476  ;  ||  as  to  actual  notice  being  necessary  to 
charge  a  customer  with  notice  of  the  dissolution  of  a  partnership  :  Kenney  v. 
Altvater,  27  Smith  38,  s.  c.  1  W.  N.  C.  77.  Mailing  a  letter  properly 
addressed  is  not  per  se  proof  of  such  notice.  Id.|| 

See  also,  12  Casey  116  ;  2  Wright  216. 

||  Recognised  as  to  the  general  principles  governing  notice  of  dissolution 
of  partnership :  Clark  v.  Fletcher,  15  Norris  418.  || 
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Hastings  against  Barrington. 

The  protest  of  a  notary  public  is  admissible  in  evidence,  under  the  Act 
of  1815,  however  insufficiently  or  defectively  the  facts  may  be  stated  with 
respect  to  demand  and  notice.  The  question  of  the  sufficiency  arises  after- 
wards. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Charles  Barrington  brought  an  action  of  assumpsit  against  Joka 
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Hastings,  on  a  promissory  note,  drawn  by  Gillingham,  Mitchell  & 
Co.,  dated  Philadelphia,  21st  of  December  1831,  at  four  months, 
in  favor  of  and  endorsed  by  the  defendant,  for  one  thousand  and 
thirty  dollars  and  twenty-five  cents. 

At  the  trial  before  Pettit,  President,  on  the  9th  of  November 
1837,  the  plaintiff,  in  order  to  prove  a  demand  on  the  makers,  and 
notice  to  the  endorser,  offered  in  evidence  a  protest  by  H.  G.  Free- 
man, a  notary  public,  dated  the  twenty-fourth  of  April  1832,  as 
follows : 

"  Be  it  known  that  on  the  day  of  the  date  thereof,  I,  Henry  G. 
Freeman,  Notary  Public  for  the  Commonwealth  of  Pennsylvania, 
residing  in  the  city  of  Philadelphia,  by  lawful  authority  duly  com- 
missioned and  sworn,  at  the  request  of  Messrs.  Yates  &  Mclntyre, 
presented  the  original  note,  whereof  a  true  copy  is  above  written, 
at  the  place  of  business  of  Messrs.  Gillingham,  Mitchell  and  Co., 
the  makers  of  the  same,  and  demanding  payment,  I  received  for 
answer  from  a  man  whom  I  saw  there  in  attendance,  that  the  said 
note  could  not  be  paid  at  present,  wherefore  I  notified  the  endorser 
of  the  nonpayment  thereof,"  &c. 

The  defendant's  counsel  objected  to  the  admission  of  the  said 
protest,  for  the  purposes  for  which  it  was  offered,  insisted  that  it 
*was  not  evidence  for  either,  and  ought  not  to  be  read  to   [-#407 
the  jury ;  but  the  learned  judge  admitted  it  and  the  defend-   *- 
ant  excepted. 

The  jury  found  for  the  plaintiff,  and  the  record  having  been 
removed  to  this  court,  the  following  error  was  assigned  : 

"  That  the  court  below  admitted  the  protest  set  forth  in  the  bill 
of  exceptions,  to  be  read  to  the  jury,  as  evidence  of  the  demand 
at  maturity  of  payment  of  the  note  upon  which  the  action  was 
brought  from  the  drawers,  of  its  nonpayment  by  them  when  so 
demanded,  and  of  notice  thereof  to  the  endorser  though  no  facts  are 
set  forth  in  said  protest  constituting  such  demand  and  notice." 

Mr.  Ingraham,  for  the  plaintiff  in  error. 

What  amounts  to  notice  in  point  of  fact,  is  not  a  difficult  matter 
to  understand,  when  there  is  any  fact  to  judge  by ;  and  here  it 
becomes  of  more  importance  that  the  evidence  or  testimony  upon 
which  the  refusal  of  the  drawer  to  pay  at  maturity,  was  made  known 
to  the  endorser,  should  be  explicit,  when  it  is  ex  parte  entirely. 
Now  here  in  the  first  place,  there  is  almost  an  impossibility  to  get 
at  the  facts  as  to  the  presentment  and  demand  of  payment.  First, 
It  was  a  day  too  late  to  charge  the  endorser.  How  does  it  appear, 
except  by  the  decision  of  the  notary,  that  where  he  presented  the 
note,  was  the  "  place  of  business  of  M.  G.  &  Co."  What  place  was 
it  ?  Their  counting-house  or  kitchen  ?  it  does  not  appear.  Where 
was  it  ?  in  Philadelphia,  New  York,  Boston  or  Baltimore  ?  From 
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whom  did  he  demand  payment — from  the  drawers  ?  he  does  not 
say.  At  what  hour  of  the  day  did  he  go  ?  The  assertion  covers  any 
hour.  Goldsmith  v.  Bland,  Chitty  on  Bills  219,  n.  9.  He  says 
he  received  for  answer,  from  a  man  "  whom  he  saw  there  in  attend- 
ance," (i.  e.  waiting  there),  "wherefore,"  (i.  e.  for  which  reason, 
he  "  notified,"(i.  e.  made  known)  the  endorser  of  the  non-payment 
thereof.  Now  that  he  did  so,  appears  by  no  fact  stated  by  him. 
The  act  of  assembly  makes  the  notary's  protest  evidence  of  the  facta 
set  forth  in  it,  but  he  states  the  result — the  legal  result — of  the 
facts  he  should  have  stated,  and  he  is  not  the  judge  of  that.  He 
should  set  forth  what  he  did,  or  his  assertion  is  not  evidence. 
How  did  he  give  notice  to  the  endorser ;  did  he  write  him  a  note  ? 
Did  he  go  and  tell  him  ?  Did  he  do  it  at  all  ?  Who  can  say  how, 
from  any  fact,  that  he  did  it  at  all  ?  So  that  there  was  nothing  to 
leave  to  the  jury.  Stewart  v.  Allison,  6  S.  &  R.  324,  should  make 
us  more  careful.  In  McGee  v.  The  Northumberland  Bank,  5  Watts 
32,  all  the  facts  are  stated. 

Mr.  Gr.  M.  Wharton,  contra. 

The  act  of  1815,  makes  the  official  acts  of  notaries  evidence. 
*4881  *^ne  notary's  certificate  is  only  prima  facie  evidence.  The 
J  defendant  might  have  called  him  or  contradicted  him.  It 
was  a  question  altogether  for  the  jury,  and  so  it  is  decided  in  Mc- 
Gee v.  The  Northumberland  Bank.  No  evidence  at  all  was  given 
on  the  part  of  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  objections  which  have  been  made  to  this 
protest,  go  rather  to  its  contents  than  its  admissibility.  The  act  of 
assembly  of  the  2d  of  January  1815,  declares,  that  all  protests 
of  notaries  public,  if  certified  according  to  law,  under  their  hands 
and  seals  of  office,  may  be  read  in  evidence  of  the  facts  therein 
certified  :  provided  that  any  party  may  be  permitted  to  contra- 
dict the  certificate  by  other  evidence.  There  were  certainly  facts 
stated  in  this  protest  ;  and  whether  these  facts  were  insufficient, 
or  defectively  stated,  were  questions  to  arise  after  the  instru- 
ment should  be  read  to  the  jury.  They  were  not  sufficient  in 
the  first  instance  to  prevent  its  admissibility  under  the  act  of 
assembly. 

Judgment  affirmed. 

Cited  by  Counsel,  9  Harris  506. 
See  also,  6  Whart.  415. 
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Pearce  against  Austin. 


1.  A  protest  not  being  necessary  to  charge  the  maker  of  a  note,  no  legal 
inference  can  be  drawn  from  the  omission  to  make  such  protest  respecting  the 
time  at  which  the  note  came  into  the  hands  of  the  holder. 

2.  An  action  may  be  maintained  in  the  name  of  one  as  agent  for  a  com- 
pany, upon  a  promissory  note,   payable   to  order  and  endorsed  in  blank, 
unless  the  possession  of  the  note  appear  to  be  mala  fide. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

On  the  16th  of  December  1837,  a  summons  issued  from  that 
court,  returnable  on  the  1st  of  January  1838,  in  an  action  on  the 
case  entitled,  "  Charles  B.  Austin,  agent  for  the  Union  Glass 
Works,"  against  John  Pearce. 

The  plaintiff  filed  a  copy  of  the  note  on  which  the  action  was 
brought,  and  which  was  as  follows  : 

Philadelphia,  August  18th,  1837. 

"$127.82. 

"  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  John 
Houghtin,  one  hundred  and  twenty-seven  dollars  eighty-two  cents, 
without  defalcation,  for  value  received. 

Endorsed  JOHN  PEARCE. 

"JOHN    HOUGHTIN. 

"  CHARLES  B.  AUSTIN  agent  for  the  Union  Glass  Works. 
T.  W.  DYOTT." 

On  the  18th  of  January  1838,  the  defendant  filed  an  affidavit  of 
defence  in  the  words  following,  viz : 

"John  Pearce,  the  defendant  above  named,  on  his  solemn  affirma- 
tion, declares  and  says,  that  he  has  a  just  and  true  defence  to  the 
plaintiff's  demand  in  the  above  case,  the  nature  and  character  of 
which  are  as  follows,  viz  :  That  the  note  on  which  suit  is  brought, 
*was  given  to  John  Houghtin  under  an  agreement  that  he  r*jnn 
was  not  to  part  with  the  note  ;  and  that  soon  after  the  date  of  L 
the  note,  this  deponent  sold  goods  to  said  Houghtin,  amounting  to 
about  ten  dollars,  which  was  agreed  to  be  credited  upon  the  said 
note  ;  that  to  the  knowledge  of  this  deponent,  no  notice  of  protest 
was  ever  served  on  him,  nor  does  he  know  that  the  said  note  was 
protested.  The  deponent  further  says,  that  he  is  informed  and  be- 
lieves, that  the  plaintiff  cannot  sustain  a  suit  in  his  own  name,  as 
agent  for  the  Union  Glass  Works  ;  but  that  the  said  company  being 
unincorporated,  the  name  of  each  and  every  member  and  stock- 
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holder  therein  should  be  used  in  a  suit  brought  for  their  use  ;  and 
that  for  want  of  proper  parties  plaintiffs,  this  suit  cannot  be  sus- 
tained." 

A  rule  was  granted  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  a  sufficient  affidavit  of  defence,  which,  after 
argument,  was  made  absolute,  aud  the  defendant  took  this  writ  of 
error,  and  made  the  following  assignments  of  error^ 

The  court  erred  in  giving  judgment  for  plain  tiff  upon  the  rule. 

1.  Because  the  note  not  having  been  protested  for  non-payment, 
it  does  not  appear  but  that  it  came  to  the  hands  of  the  plaintiff 
after  due,  and  that  the  set-off  of  the  defendant  should  have  been 
allowed. 

2.  Because  the  plaintiff  cannot  by  law  maintain  a  suit  as  agent, 
without  disclosing  who  are  his  principals ;  and  he  must  place  on 
record  some  responsible  persons  as  parties. 

Mr.  Hopkins,  for  the  plaintiff  in  error,  cited  1  Chitty's  Pleadings 
5 ;  Gilmore  v.  Pope,  5  Mass.  481. 

Mr.  0.  Ingersoll,  contra,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  protest,  not  being  necessary  in  a  suit  against  the 
drawer,  no  legal  inference  can  be  drawn  from  an  omission  to  do 
what  the  law  does  not  require.  There  is  nothing,  therefore,  in  the 
first  objection. 

The  suit  was  brought  to  recover  the  amount  due  on  a  promissory 
note,  drawn  by  John  Pearce,  the  defendant,  payable  sixty  days 
after  date,  to  the  order  of  John  Houghtin.  It  was  endorsed  in 
blank  to  Charles  B.  Austin,  agent  of  the  Union  Glass  Works,  trans- 
ferred to  him  by  T.  W.  Dyott,  and  the  suit  is  brought  in  the  name 
of  Charles  B.  Austin,  agent  of  the  Union  Glass  Works,  who  is 
holder  Of  the  bill.  The  question  is,  can  an  agent  bring  a  suit  on  a 
promissory  note  in  his  own  name  ?  This  is  a  question,  which  de- 
pends altogether  on  authority.  A  holder  of  negotiable  paper,  can 
maintain  an  action  on  it  in  his  own  name,  without  showing  title  to 
*4Q11  **•  ^ne  cour^  w^  *n°t  in(luire  into  his  right  to  the  paper, 
J  or  his  right  to  maintain  a  suit  upon  it,  unless  circumstances 
appear  showing  his  possession  to  be  mala  fide.  Dean  v.  Hewett,  5 
Wend.  247  ;  Talman  v.  Gibson,  1  Hall  308  ;  Livingston  v.  Gibson, 
3  Johns.  Gas.  263. 

In  Ogilby  v.  Wallace,  2  Hall  553,  the  right  to  sue  even  by 
a  fictitious  person,  when  the  name  of  the  real  party  was  dis- 
closed, unless  some  question  arose  as  to  the  mala  fide  possession, 
was  asserted.  The  court  non-suited  the  plaintiff,  on  the  ground 
that  he  was  a  fictitious  person,  but  on  an  appeal  the  non-suit 
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was  set  aside,  that  the  question  of  fact,  connected  with  the  pos- 
session and  presentation  of  the  note,  should  be  submitted  to  a 
jury.  This  principle  applies  to  a  note  payable  to  bearer,  or 
endorsed  in  blank  ;  for  in  either  case  an  action  can  be  maintained 
in  the  name  of  any  person,  without  the  plaintiff  being  required  to 
show  that  he  has  any  interest  in  it,  unless  he  came  into  the  pos- 
session of  the  note  under  suspicious  circumstances.  Here  there 
is  no  allegation  of  mala  fides,  so  that  the  case  stands  clear  of 
that  objection.  The  suit  is  brought  by  Austin,  who  is  a  trustee 
or  agent  for  the  company.  He  has  the  legal  title  to  the  bill,  and 
the  suit  is  brought  in  the  name  of  the  legal  owner.  Stating  that 
he  is  the  agent  of  the  Union  Glass  Works,  is  equivalent  to  saying 
that  the  suit  is  for  their  use.  This  brings  it  within  the  principle 
of  the  cases  cited.  But  Mauran  v.  Lamb,  7  Cow.  174,  is  still 
nearer  the  point.  It  is  there  held,  that  one  holding  a  check  or  note 
payable  to  bearer,  as  a  mere  agent,  may  sue  on  it  in  his  own  name, 
and  that  it  does  not  lie  with  the  opposite  party  to  assert  the  plain- 
tiff's want  of  interest.  It  can  certainly  make  no  difference  whether 
the  note  is  payable  to  bearer,  or  endorsed  in  blank,  and  in  the  pos- 
session of  a  bona  fide  holder. 

Judgment  affirmed. 

Cited  by  Counsel,  3  Barr  401. 

||  Cited  by  the  Court  as  to  the  immateriality  of  the  plaintiff  endorsee 
being  a  trustee  unless  the  defendant  is  deprived  of  some  equitable  defence 
against  the  cestui  que  trust :  Logan  v.  Cassell,  7  Norris  290,  s.  c.  6  W.  N. 
C.  445.  The  legal  holder  of  negotiable  paper  may  sue  thereon  though  but 
a  trustee  for  others  :  Ward  v.  Tyler,  2  Smith  393.  As  to  when  a  man's 
name  cannot  be  used  as  plaintiff  against  his  consent,  see  Hocker  v.  Jamison, 
2  W.  &  S.  438.|| 
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Thomas  against  Hodgson. 

IN    ERROR. 

1.  A  declaration  in  case  set  forth  that  whereas  M.  T.  (the  defendant)  on  a 
certain  day  made  his  certain  promissory  note  in  favor  of  the  plaintiff,  &c., 
and  the  plaintiff  averred  that  after  the  note  became  payable,  to  wit,  on  a 
certain  day,  the  said  M.  T.,  was  discharged  under  the  insolvent  law,  &c., 
and  after  his  discharge,  to  wit,  on  a  certain  day,  the  whole  amount  of  the 
note  being  unpaid,  "  whereby  and  by  reason  of  the  premises,  and  in  con- 
sideration thereof,''  the  said  M.  T.  promised  the  plaintiff  to  pay  him  what- 
ever deficiency  there  should  be,  if  any,  after  the  plaintiff  should  receive  his 
dividends  under  a  certain  assignment  made  by  the  said  M.  T.     The  plaintiff 
then  averred  that  he  never  at  any  time  received  any  dividend  under  the  said 
assignment,  but  that  the  whole  sum  remained  due,  &c. :  Held,  that  this 
declaration  was  sufficient  after  verdict. 

2.  The  plaintiff  offered  in  evidence  a  copy  of  an  assignment  made  by  the 
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defendant  on  the  4th  of  January  1834,  for  the  benefit  of  creditors,  and  duly 
recorded,  which  copy  was  annexed  to  the  defendant's  petition  for  the  benefit 
of  the  insolvent  laws.  Evidence  had  previously  been  given  that  the  assignee 
had  refused  to  accept  the  trust,  and  the  plaintiff's  counsel  had  given  notice 
to  the  defendant's  counsel  to  produce  on  the  trial  "the  assignment  of  the 
defendant  of  the  4th  of  January  1834  ":  Held,  that  the  presumption  was 
that  under  the  circumstances  the  original  assignment  was  in  the  possession  of 
the  defendant  or  his  counsel,  and  that  the  paper  having  been  annexed  by  the 
defendant  to  his  petition,  must  be  taken  to  be  a  true  copy,  and  having  been 
recorded  it  must  be  taken  to  have  been  duly  executed  ;  but  that  the  notice 
was  insufficient  to  authorize  the  reading  of  the  paper  ;  not  stating  to  whom 
the  assignment  was  made,  or  what  was  the  nature  of  it. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  appeared  that  William  Hodgson  brought  an 
action  on  the  case,  to  March  term  1836,  of  that  court,  against  Moses 
Thomas,  in  which  the  plaintiff  declared  as  follows : 

"  Moses  Thomas,  late  of  the  city  and  county  aforesaid,  was  sum- 
moned to  answer  William  Hodgson,  of  a  plea  of  trespass  on  the 
case,  and  thereupon  the  said  William  Hodgson,  by  A.  H.  Hamilton, 
his  attorney,  complains :  For  that  whereas  the  said  Moses  Thomas, 
heretofore,  to  wit,  on  the  sixth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-three,  at  the  city  and 
county  aforesaid,  made  his  certain  note  in  writing,  commonly  called 
a  promissory  note,  subscribed  with  his  own  proper  hand,  and  bear- 
ing date  the  day  and  year  aforesaid,  and  thereby  promised  to  pay 
*4Q31  **°  *ne  or<^er  °f  tne  sa^  William  Hodgson,  sixty  days  after 
•1  date,  one  hundred  and  four  dollars  and  sixty-four  cents, 
without  defalcation,  for  value  received ;  by  reason  and  by  force  of 
the  statute  in  that  case  made  and  provided,  the  said  Moses  Thomas 
became  liable  to  pay  to  the  said  William  Hodgson  the  said  sum  of 
money  in  said  note  mentioned,  according  to  the  tenor  and  effect 
of  said  note:  and  the  said  William  Hodgson  in  fact  says,  that  after 
the  making  of  the  said  note,  and  after  the  money  therein  mentioned 
became  payable,  to  wit,  on  the  twenty-ninth  day  of  January, 
eighteen  hundred  and  thirty-four,  in  the  city  and  county  afore- 
said, the  said  Moses  Thomas  was  discharged  under  the  insolvent 
laws  of  Pennsylvania,  by  application  to  the  Court  of  Common  Pleas 
for  the  city  and  county  of  Philadelphia,  for  the  benefit  of  the 
several  acts  of  insolvency  of  said  commonwealth :  And  said  Wil- 
liam Hodgson  further  says,  that  after  the  discharge  of  the  said 
Moses  under  the  said  insolvent  laws  as  aforesaid,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  fifth  day  of  March, 
eighteen  hundred  and  thirty-four,  in  the  city  and  county  aforesaid, 
the  whole  of  the  said  sum  of  money  in  the  said  note  specified,  to 
wit,  the  sum  of  one  hundred  and  four  dollars  and  sixty-four  cents, 
being  due  and  unpaid  by  the  said  Moses  Thomas,  upon  and  ac- 
cording to  the  tenor  and  effect  of  the  said  note,  of  which  said 
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premises  the  said  Moses  Thomas  then  and  there  had  notice, 
whereby  and  by  reason  of  which  said  several  premises,  and  in 
consideration  thereof  the  said  Moses  Thomas  afterwards,  to  wit, 
on  the  day  and  year  last  mentioned,  at  the  county  and  city  afore- 
said, undertook  and  faithfully  promised  the  said  William  Hodg- 
son to  pay  him  whatever  deficiency  there  should  arise,  if  any, 
after  he  the  said  William  Hodgson  should  have  received  the  divi- 
dends under  the  assignment  of  the  said  Moses  Thomas,  of  the 
fourth  of  January  eighteen  hundred  and  thirty-four:  And  the 
said  William  Hodgson  in  fact  says,  that  he  never  at  any  time  re- 
ceived any  divided  or  dividends  whatsoever  under  said  assignment 
of  the  said  Moses  Thomas,  but  that  the  whole  of  the  sum  of  money  in 
the  said  note  specified,  to  wit,  the  sum  of  one  hundred  and  four 
dollars  and  sixty-four  cents  remains  still  due  and  unpaid  by  the 
said  Moses  Thomas,  of  which  said  premises  the  said  Moses  Thomas 
then  and  there  had  notice,  whereby  and  by  reason  of  which  said 
several  premises,  and  of  the  aforesaid  promise  of  the  said  Moses 
Thomas,  he  the  said  Moses  Thomas  became  liable  to  pay  to  the  said 
William  Hodgson,  the  said  sum  of  one  hundred  and  four  dollars 
and  sixty-four  cents :  and  being  so  liable,  he  the  said  Moses  Thomas, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  city  and  county  aforesaid,  undertook  and  faith- 
fully promised  the  said  William  Hodgson  to  pay  to  him  the  said 
sum  of  money,  when  he  the  said  Moses  Thomas  should  be  thereto 
afterwards  requested.  Nevertheless  the  said  Moses  not  regarding  his 
said  several  promises  and  undertakings,  but  contriving  and  fraudu- 
lently intending  craftily  to  *deceive  and  defraud  the  said  r*494 
William  Hodgson  in  this  behalf,  hath  not  as  yet  paid  the  * 
said  sum  of  money,  or  any  part  thereof  to  the  said  Wm.  Hodgson, 
although  often  requested  so  to  do,  but  the  said  Moses  Thomas 
to  pay  him  the  same  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said  Wil- 
liam Hodgson,  of  three  hundred  dollars,  and  therefore  he  brings 
suit." 

To  this  declaration  the  defendant  pleaded  non  assumpsit. 

At  the  trial  on  the  12th  of  May  1837,  before  Judge  Jones,  the 
plaintiff's  counsel  called  Alexander  McCausland,  a  witness,  who 
being  duly  sworn  proved  that  the  signature  of  '*  M.  Thomas,"  to  a 
promissory  note  in  the  following  words,  viz : 

Philad.,  6th  Nov.  1833. 
"Dolls.  104.64. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  William 
Hodgson,  without  defalcation,  one  hundred  and  four  dollars  and 
»ixty-four  cents,  for  value  received. 

M.  THOMAS." 
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And  also  to  a  paper  in  the  following  words,  viz  : 

"  William  Hodgson  having  signed  my  release  on  the  first  inst., 
I  hereby  agree  to  pay  him  whatever  deficiency  there  shall  arise,  if 
any,  after  he  shall  have  received  the  dividends  under  my  assign- 
ment of  4th  January  last. 

"  M.  THOMAS." 

"Philadelphia,  March  4th  1834." 

Were  in  the  handwriting  of  Thomas,  the  defendant. 

The  plaintiff  then  offered  in  evidence  "  a  copy  of  Moses  Thomas's 
assignment  to  Alexander  McCausland,  of  the  4th  of  January  1834," 
but  withdrew  the  offer  on  the  objection  of  the  defendant's  counsel, 
and  again  called  the  said  Alexander  McCausland,  and  offered  to 
ask  him  the  following  question,  viz.  : 

"  Were  you  the  assignee  of  Moses  Thomas  ?" 

Which  question  was  objected  to  by  the  defendant's  counsel,  but 
the  court  allowed  it  to  be  put,  and  the  witness  answered : 

"  I  was  assignee  named  in  his  assignment,  but  I  never  accepted 

It. 

The  plaintiff's  counsel  thereupon  offered  in  evidence  "  a  copy 
of  the  assignment  made  by  Moses  Thomas  to  Alexander  McCaus- 
land, dated  4th  of  January  1834,  and  annexed  to  the  petition  of 
*4QfTI  sa^  Thomas  *for  the  benefit  of  the  insolvent  laws,  made  to 
'  the  Court  of  Common  Pleas  of  Philadelphia  county,  on  the 
6th  day  of  January  1834,"  to  the  admission  of  which  copy  the 
defendant's  counsel  objected,  and  the  plaintiff's  counsel  thereupon 
called  Alexander  Hamilton,  a  witness,  who  was  sworn  and  testified 
as  follows,  viz.  : 

"  I  served  a  notice  upon  Mr.  Ingraham  upon  Tuesday  last ;  this 
is  the  original." 

Whereupon  the  plaintiff's  counsel  read  to  the  court  the  following 
notice,  viz. : 

"  William   Hodgson  v.   Moses    Thomas,    District   Court,    March 

Term  1836,  No.  463. 
"  Dear  Sir : 

Please  take  notice  that  you  are  required  to  produce  upon  the 
trial  of  this  cause,  the  assignment  of  the  defendant  of  4th  Janu- 
ary 1834.  Yours,  &c. 

A.  H.  HAMILTON,  Attorney  for  plaintiff. 
To  Edward  D.  Ingraham,  Esq.,  Attorney  for  defendant." 

Mr.  Hamilton  then  continued  his  testimony.  "  This  notice 
was  served  personally  upon  Mr.  Ingraham.  He  made  no  objec- 
tion." 
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The  plaintiff's  counsel  then  renewed  the  offer  to  read  the  said 
last  mentioned  copy  of  the  said  assignment,  to  the  reading  of  which 
the  counsel  for  the  defendant  objected;  but  the  court  permitted  the 
same  to  be  read  to  the  jury,  which  was  thereupon  done  by  the 
plaintiff's  counsel,  as  follows  : 

"  This  indenture,  made  the  fourth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-four,  between 
Moses  Thomas,  of  the  city  of  Philadelphia,  auctioneer,  and  Ann, 
his  wife,  of  the  one  part,  and  Alexander  McCausland,  of  the  same 
city,  merchant,  of  the  other  part :  Whereas  the  said  Moses  Thomas 
owing  to  sundry  losses  and  misfortunes,  is  unable  to  discharge  his 
just  debts*  but  is  desirous  to  assign  all  his  property  for  the  benefit 
of  his  creditors :  now  this  indenture  witnesseth  that  the  said  Moses 
Thomas,  and  Ann  his  wife,  in  consideration  of  the  premises,  and  of 
the  sum  of  one  dollar  to  them  paid  by  the  said  Alexander  McCaus- 
land, the  receipt  whereof  is  hereby  acknowledged,  have  and  do 
hereby  grant,  bargain  and  sell,  assign,  transfer  and  set  over  unto 
the  said  Alexander  McCausland,  all  the  estate,  real  and  personal, 
property,  goods  and  chattels,  rights,  credits  and  effects  whatsoever, 
and  wheresoever  situate,  belonging  to  the  said  Moses  Thomas,  or  to 
which  he  is  in  any  manner  entitled;  and  all  debts  due  to  him, 
whether  by  simple  contract  or  otherwise,  and  all  securities  for  the 
payment  of  such  debts  or  other  money  to  him  :  To  have  and  to 
hold,  receive  and  take,  all  and  singular,  the  premises  hereby  granted 
to  *the  said  Alexander  McCausland,  his  heirs,  executors,  r*4qc 
administrators  and  assigns,  to  his  and  their  proper  use  and  L 
behoof  forever.  In  trust,  nevertheless,  and  to  the  intent  and  pur- 
pose that  he  the  said  Alexander  McCausland  shall  and  do,  as  soon 
as  convenient,  sell  and  dispose  of  all  the  real  and  personal  property 
hereby  assigned,  and  collect  and  get  in  all  the  outstanding  debts 
and  claims,  and  on  the  moneys  arising  thereupon,  after  deducting 
his  reasonable  costs,  charges  and  expenses,  shall  and  do  pay  and 
satisfy  the  creditors  of  the  said  Moses  Thomas  in  the  following 
order,  viz.  :  First,  all  debts  due  for  household  and  personal  expenses, 
and  for  sales  at  auction  not  provided  for  in  any  previous  assign- 
ment, and  all  debts  due  for  borrowed  money.  Secondly,  all 
promissory  notes,  acceptances,  and  other  responsibilities  for  the 
accommodation  of  the  said  Moses  Thomas,  contained  in  a  certain 
schedule  hereunto  annexed  (marked  A.),  and  after  paying  and 
satisfying  all  other  creditors  of  the  said  Moses  Thomas  without  dis- 
tinction or  preference,  equally  and  rateably,  provided  that  no  person 
shall  be  entitled  to  the  benefit  of  this  assignment  who  shall  not,  on 
or  before  the  first  day  of  March  next  (A.  D.  1834),  execute  and 
deliver  to  the  said  Moses  Thomas,  a  full  and  complete  release  of  all 
claims  and  demands  whatsoever ;  and  the  said  Moses  Thomas  doth 
hereby  make,  constitute  and  appoint  the  said  Alexander  McCaus- 
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land  his  attorney  in  fact,  irrevocable,  in  his  name  and  stead,  but 
for  the  purposes  of  this  assignment  to  do,  execute  and  perform, 
with  respect  to  the  estate,  property  and  effects  hereby  assigned,  all 
and  whatsoever  he  the  said  Moses  Thomas  might  or  could  do,  if 
this  assignment  had  not  been  made.  In  witness  whereof  the  said 
parties  have  hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written." 

This  assignment  was  duly  acknowledged  and  recorded. 

Annexed  to  this  assignment  was  a  schedule  of  debts  due  by  the 
assignor,  containing  among  others,  the  following  : 

"  William  Hodgson,  note  given  for  sales,  renewed,  $104.64." 

To  the  admission  of  which  copy  the  defendant's  counsel  ex- 
cepted. 

The  jury  found  for  the  plaintiff,  and  the  defendant  having  re- 
moved the  record,  assigned  the  following  errors  : 

1.  That  the  court  permitted  the  plaintiff  in  the  court  below  to 
give  in  evidence,  by  reading  the  same  from  the  defendant's  petition 
for  the  benefit  of  the  insolvent  laws,  a  copy  of  the  defendant  Moses 
Thomas's   assignment  to  Alexander   McCausland   of  the  4th   of 
January  1834,  upon  a  notice  to  the  counsel  of  said  Thomas  to  pro- 
duce   the  original  assignment,  without  any  allegation  or  evidence 
that  the  said  original  assignment,  was  in  said  Thomas's  possession, 
*4Q71   Power'  *or  under  his  control ;  or  in  the  power,  or  under  the 

J  control,  or  in  the  possession  of  his  counsel,  or  any  proof 
that  it  was  a  true  copy,  or  that  the  original  was  ever  executed,  or 
if  executed  was  lost. 

2.  Because  the  declaration  set  forth  no  cause  of  action  whatever, 
to  which  the  testimony  and  evidence  given  would  apply  or  pertain  ; 
or  any  cause  of  action  whatever ;  the  allegation  in  it  being  that  M. 
Thomas,  being  the  drawer  of  a  promissory  note,  payable  to  William 
Hodgson,  or  order,  due  9th  January  1834,  for  $104.64,  was  dis- 
charged as  an  insolvent  debtor  on  the  29th  of  January  1834,  and 
in  "  consideration  of  the  premises"  promised  on  the    5th  day  of 
March  1834,  to  pay  whatever  deficiency  there  should  arise,  if  any, 
after  he,  the  said   Hodgson  should  have  received  the  dividends 
under  the  assignment  of  the  said  Thomas  of  4th  of  January  1834, 
and  alleging,  that  he  had  never  received  any  dividend  whatever, 
without  alleging  that  none  had  ever  arisen  under  the  assignment  to 
which  he  was  entitled,  or  that  no  estate  passed  under  the  same,  so 
that  none  could  arise." 

Mr.  Ingraham,  for  plaintiff  in  error. 

1.  The  principle,  ever  since  the  case  of  Campbell  v.  Wallace,  3 
Yeates  271,  has  been,  that  parol  evidence  of  the  contents  of  a  paper 
cannot  be  given  without  proof  of  the  loss  or  destruction  of  the  paper, 
or  that  it  is  in  the  hands  or  possession  of  the  adverse  party.  5 
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Binn.  274-5.  The  proof  of  loss  must  be  satisfactory.  McConahy 
v.  The  Centre  T.  Co.,  1  P.  &  W.  426.  And  no  case  can  be  shown 
where  the  proof  has  been  given  without  first  showing  that  the  paper 
was  in  the  possession  of  the  adverse  party,  and  notice ;  the  pos- 
session by  a  third  person,  against  whom  a  subpoena  duces  tecum 
has  been  refused,  is  not  sufficient  ground  to  authorize  it.  2  S.  &  R. 
31.  Now  here  was  no  evidence  at  all  that  the  original  was  in  the 
possession  of  Thomas :  the  notice  was  not  addressed  to  him ;  nor 
any  that  it  was  in  the  possession  of  the  counsel,  to  whom  it  was 
addressed.  Supposing  the  notice  given  to  be  good,  to  produce  this 
paper,  which  is  not  designated  in  the  notice,  it  does  not  state  to 
whom  made  nor  describe  it  with  any  certainty  at  all,  much  less 
reasonable  certainty.  It  was  read  without  any  proof  of  its  pre- 
existence,  in  the  condition  of  a  valid  instrument:  Reynolds  v. 
McGill,  6  Watts  288  ;  McCreedy  v.  The  S.  Navigation  Co.,  3 
Whart.  Rep.  424 ;  or  any  proof  that  it  was  a  copy.  There  is  no 
hardship  in  such  doctrine,  applied  to  this  case ;  for  an  exemplifica- 
tion duly  certified  by  the  recorder,  would  have  been  as  good  as  the 
original. 

2.  There  is  no  cause  of  action  stated  in  the  declaration ;  the 
counting  is  not  on  the  note ;  the  averment  is,  that  Thomas  owed 
Hodgson  a  note,  due  the  9th  of  January  1834,  was  discharged  as 
an  insolvent  debtor,  the  29th  of  January  1834,  and  promised  in 
consideration  thereof,  i.  e.  because  he  owed  and  was  insolvent,  to 
make  up  *any  deficiency  which  might  accrue  between  the  r*4qo 
amount  of  a  fund  provided  by  him  to  pay  the  debt,  and  the  "- 
debt  itself.  The  consideration  for  the  new  promise,  was  the  old  note 
and  discharge.  This  promise  the  new  contract,  was  to  pay  the  dif- 
ference between  the  amount  of  the  old  debt  and  the  dividends  ;  the 
declaration  then  avers,  not  that  no  fund  was  provided,  that  he  could 
not  obtain  it,  or  that  he  was  prevented  by  Thomas  from  receiving  it, 
or  any  allegation  that  the  assigned  estate  was  settled,  and  nothing 
was  or  would  be  coming,  but  "  that  he  had  never  (at  the  time  cf 
action  brought)  received  any,"  but  that  the  old  debts  continued  to 
be  "still  due  and  unpaid,"  and  that  Thomas,  "by  reason  of  the 
premises,  and  his  said  promise,  became  liable  to  pay  that."  The 
contract  was  to  take  under  the  assignment,  and  Thomas  to  pay  the 
difference,  which  was  an  express  undertaking  to  wait  till  the  estate 
was  wound  up,  to  ascertain  the  difference,  and  to  use  due  diligence 
to  call  the  assignee  to  account ;  for  Thomas  could  not  do  it ;  and 
and  then  after  that  to  call  on  Thomas  for  the  dividend  ;  and  there 
was  no  breach  by  Thomas  till  so  called  on,  which  is  not  alleged. 
The  evidence  offered  is  totally  irrelevant  to  the  case  stated  in  the 
declaration,  if  any  thing  intelligible  can  be  got  out  of  that.  Earnest 
v.  Parke,  4  Rawle  452;  12  S.  &  R.  182-3 ;  2  Rawle  356. 
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Mr.  Oakford,  contra,  cited  Lawes  on  Pleadings  273. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  —  A  promise  to  pay  a  debt  by  an  insolvent  debtor, 
which  existed  before  his  discharge,  creates  a  new  contract,  upon 
which  suit  may  be  brought  ;  the  previous  indebtedness  being  a  good 
consideration  for  the  new  promise.  Earnest  v.  Parke,  4  Rawle  452. 
And  this  is  the  cause  of  action  in  the  declaration  inartificially  set 
out  it  is  true,  but  still  so  explicit  and  certain,  as  to  be  good  after 
verdict  ;  for  a  verdict  aids  a  title,  defectively  set  out,  but  not  a  de- 
fective title.  (1  Bur.  301,  2  Bur.  1159).  *  The  question  whether 
the  evidence  supports  the  declaration,  does  not  properly  arise,  as  no 
objection  of  that  kind  was  taken  at  the  trial  ;  and  if  it  had  been, 
the  plaintiff  would  have  had  leave  to  amend.  We  give  no  opinion 
as  to  any  illegality,  or  supposed  want  of  consideration  for  the  new 
promise,  as  that  may  become  a  subject  for  investigation  hereafter. 

The  plaintiff  offered  in  evidence,  a  copy  of  an  assignment  made 
by  Moses  Thomas  to  Alexander  McCausland,  dated  the  4th  Janu- 
ary 1834,  and  annexed  to  his  petition  for  the  benefit  of  the  insol- 
vent laws.  Previous  to  this  offer,  he  proved  that  Alexander 
McCausland  was  the  assignee  named  in  the  assignment,  and  that 
he  never  accepted  it;  and  further,  that  a  notice  was  served  on 
Mr.  Ingraham,  to  which  he  made  no  objection,  in  the  following 
words  : 


*AQcn       *"  William  Hpdgson  v.  Moses  Thomas,  District  Court, 
J  March  term,  1836,  No.  463. 
Dear  Sir, 

Please  take  notice,  that  you  are  required  to  produce  upon  the 
trial  of  this  cause,  the  assignment  of  the  defendant  of  the  4th  Janu- 
ary 1834. 

Yours,  &c., 

A.  J.  HAMILTON,  Att'y  for  plaintiff. 
To  EDWARD  D.  INGRAHAM,  Esq.,  Att'y  for  defendant." 

The  presumption  was,  after  proof  that  the  assignee  refused  to 
accept  the  assignment,  that  the  original  assignment  was  in  the 
possession,  or  under  power  and  control  of  either  Thomas  or 
his  counsel.  Nor  is  there  any  force  in  the  other  objections,  that 
there  was  no  proof,  that  it  was  a  true  copy,  or  that  the  original  was 
ever  executed,  or  if  executed  was  lost.  There  is  abundant  proof 
of  every  particular  which  is  required.  It  must  be  taken  to  be  a 
true  copy,  as  it  is  so  stated  by  the  defendant  himself  in  his  peti- 
tion ;  and  it  is  equally  certain  that  the  assignment  was  executed, 

1  See  7  Barr  245  ;  6  Harris  247  ;  10  Casey  326. 
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as  it  was  recorded  in  the  recorder's  office ;  and  whether  it  was 
lost,  or  in  the  possession  of  Moses  Thomas,  was  entirely  imma- 
terial. It  appears  that  the  assignment,  though  not  accepted  by 
the  assignee,  was  after  its  execution,  recorded ;  and  a  doubt  has 
been  stated,  whether  a  copy,  unless  it  be  a  certified  copy,  can  be 
received,  as  not  being  the  best  evidence  in  the  power  of  the  party.1 
But  this  point  we  decline  to  decide,  as  we  are  of  opinion  with  the 
plaintiif  in  error  on  another  ground.  The  notice  refers  to  an  assign- 
ment by  the  defendant  of  the  4th  of  January  1834,  but  omits  to 
state  what  is  surely  material,  to  whom  the  assignment  was  made, 
or  what  was  the  nature  of  it.  Its  identity  is  only  shown  by  its 
date,  and  the  allegation  that  it  was  an  assignment  made  by  Moses 
Thomas.  It  is  absolutely  necessary  that  the  notice  should  describe 
the  paper  with  reasonable  certainty.  Rose  et  al.  v.  King  et  al.,  5 
S.  &  R.  241.  I  lay  no  stress  on  the  point  that  the  notice  was 
served  on  the  attorney,  although  the  original  may  have  been  in  the 
possession  of  the  principal ;  as  if  any  difficulty  was  intended  to  be 
made,  it  should  have  been  suggested  at  the  time  the  notice  was 
served.  Some  doubts  were  entertained  whether  the  copy  referred 
to  in  the  petition,  may  not,  as  against  the  petitioner,  be  viewed  in 
the  light  of  an  original  paper.  On  reflection,  however,  we  have 
come  to  the  conclusion  that  it  was  but  secondary  evidence,  and 
not  receivable,  without  notice  in  due  form  to  produce  the  original 
assignment.  On  the  ground  of  the  want  of  sufficient  certainty 
in  the  notice,  the  judgment  is  reversed  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

1 1|  Parol  proof  on  behalf  of  the  plaintiff  of  a  letter,  of  which  it  appears  he 
has  a  letter-press  copy,  is  inadmissible  :  Stevenson  v.  Hoy,  7  Wright  191. 
Evidence  however  is  not  considered  secondary  \vhere  it  carries  with  it  no 
indication  that  better  remains  behind:  Cutbrush  r.  Gilbert,  4  S.  &  R.  550.|| 

Cited  by  Counsel,  4  W.  &  S.  275 ;  4  Barr  30 ;  9  Id.  395. 

||  A  moral  obligation  to  pay  a  debt  barred  by  positive  law,  a  discharge  in 
bankruptcy,  the  operation  of  a  judgment,  or  a  voluntary  release  will  support 
a  new  assumption:  Stebbins  v.  County,  11  Norris  295  ;  Baeder  v.  Barton,  11 
W.  N.  C.  165.|| 
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Knowles  and  others  against  Lord  and  others. 

IN    ERROR. 

1.  In  replevin  for  six  cases  of  prints,  containing  a  specific  number  of 
pieces,  and  property-bond  given,  reciting  the  tenor  of  the  writ,  and  return 
was  "  replevied,  summoned,  and  claim  property-bond  given."  Held,  that 
evidence  was  not  admissible  to  show  that  the  number  of  pieces  actually 
replevied  was  less  than  that  mentioned  in  the  writ,  and  that  divers  pieces 
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of  goods  mentioned  in  the  writ  of  replevin,  had  been  sold  in  the  course  of 
business,  before  the  issuing  thereof. 

2.  Assignees  for  the  benefit  of  creditors,  stand  in  no  better  situation  than 
the  assignors.  Neither  they  nor  the  creditors  whom  they  represent  are  pur- 
chasers for  a  valuable  consideration,  within  the  doctrine  in  favor  of  such 
purchasers ;  and  this  even  though  the  assignment  contain  a  stipulation  for 
release  of  the  assignors  by  certain  of  the  creditors,  who  execute  a  i-elease 
accordingly. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  replevin  brought  by  the  defendants  in 
error,  merchants  in  New  York,  for  six  cases  of  goods,  sold  by  them 
on  the  6th  of  April  1832,  to  Knowles,  Schroeder  and  McCalla, 
then  trading  in  Philadelphia. 

On  the  1st  May  1832,  Knowles,  Schroder  and  McCalla,  exe- 
cuted a  voluntary  assignment  of  all  their  property  to  Greshom  W. 
Lambert  and  Abner  Pollard,  Jr.,  in  trust  to  pay  the  holders  of  cer- 
tain notes  and  drafts  mentioned  in  a  schedule  annexed,  amounting 
to  twenty-four  thousand  six  hundred  and  thirty-four  dollars  thirty- 
one  cents  ;  and  also  certain  specified  amounts  due  to  Greshom  W. 
Lambert,  by  the  assignees  ;  secondly  to  pay  certain  notes  mentioned 
in  an  annexed  schedule,  should  the  same  remain  unpaid  by  the 
drawers  thereof,  and  for  which  the  said  Lambert  was  in  any  man- 
ner responsible,  and  also  to  indemnify  him  for  all  responsibility  for 
the  rent  and  covenants  in  the  lease  of  the  store  where  the  business 
was  carried  on  :  thirdly,  to  pay  three  notes  of  Edward  Schroeder, 
one  of  the  assignors ;  and  fourthly  to  divide  the  surplus  rateably 
among  all  such  other  creditors  of  the  assignees,  as  should  execute 
a  full  release  of  their  claims  on  the  assignors  on  or  before  the  15th 
day  of  June  1832. 

This  action  was  brought  to  recover  the  goods  sold,  on  the  ground 
that  the  purchase  was  made  without  intention  to  pay  for  them,  and 
vested  no  title  in  the  assignors. 

*The  writ  of  replevin  was  for  four  cases  of  prints,  con 
taining  each  fifty  pieces ;  one  case  of  prints,  containing 
forty-three  pieces  ;  one  case  of  furniture  prints,  containing  sixty- 
five  pieces  ;  value  eighteen  hundred  dollars,  or  thereabouts. 

The  sheriff's  return  was  as  follows :  "  May  15th,  1832.  Replev- 
ied,  summoned,  and  afterwards  claim  property-bond  given." 

The  condition  of  the  claim  property-bond  which  was  given  on 
the  17th  of  May  1832,  by  the  assignees  Lambert  and  Pollard, 
to  the  sheriff,  was  in  the  usaul  form  :  it  recited  the  tenor  of  the 
writ  of  replevin,  setting  forth  the  goods  as  described  therein  ; 
and  that  the  said  Lambert  and  Pollard  had  claimed  property  in 
the  said  goods  ;  wherefore  delivery  of  the  said  goods  could  not  be 
made. 

On  the  trial  before  Pettit  (President),  on  the  10th  of  Feb.  1838, 
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the  officer  who  executed  the  writ  of  replevin  was  called  by  the 
defendants  for  the  purpose  of  proving,  notwithstanding  the  sheriff's 
return,  that  the  number  of  pieces  actually  replevied  was  much  less 
than  the  number  mentioned  in  the  writ. 

The  books  of  Knowles,  Schroeder  and  McCalla  were  likewise 
offered  to  show  sales  of  some  of  the  goods  before  the  issuing  of 
the  replevin.  This  evidence  was  objected  to,  and  the  objection 
sustained  by  the  court,  which  formed  the  first  and  second  errors 
assigned. 

Two  releases  signed  by  certain  creditors  of  the  assignors  under 
the  stipulation  in  the  assignment,  one  dated  the  1st  June  1832,  the 
other  the  1832,  were  given  in  evidence. 

The  court  was  requested  by  the  defendants  to  charge  the  jury 
that  the  assignees  being  bona  fide  purchasers  for  a  valuable  consid- 
eration for  the  other  creditors,  the  plaintiffs  are  not  entitled  to 
recover.  The  learned  judge,  however,  instructed  the  jury  that  the 
assignees  under  the  circumstances  of  the  case,  were  in  no  better 
situation  than  the  assignors,  and  that  if  the  plaintiffs  could  recover 
against  Knowles,  Schroeder  and  McCalla,  the  fact  of  the  assign- 
ment would  make  no  difference :  this  formed  the  third  of  the  errors 
assigned,  which  were  as  follows  : 

1.  That  the   court  erred  in  rejecting  the  evidence  of  E.   K. 
Collins,  offered  to  show  that  the  number  of  pieces  of  goods  actu- 
ally replevied,  was  less   than  that  mentioned  in  the  writ  of  re- 
plevin. 

2.  That  the  court  erred  in    rejecting  the  books   of  Knowles, 
Schroeder  and  McCalla,  offered  to  show  the  sale  of  divers  pieces 
of  the  goods  mentioned  in  the  replevin,  before  the  issuing  of  the 
writ. 

3.  That  the  court  erred  in  charging  the  jury  that  the  assignees 
stood  in  no  better  situation  than  Knowles,  Schroeder  and  McCalla, 
in  regard  to  their  goods. 

*Mr.  Me  Call,  for  the  plaintiffs  in  error.  [~*509 

1.  The  evidence  was  offered,  not  to  contradict  the  return  L 
of  the  sheriff,  but  only  to  apply  it  to  its  real  subject-matter.  The 
return  is  indefinite,  and  applies  as  well  to  four  cases  of  goods  as  to 
five.  No  averment  shall  be  admitted  which  is  directly  against  the 
sheriff's  return  ;  but  here  the  proof  is  perfectly  consistent  with  it. 
The  distinction  is  between  averments  directly  against,  and  those 
which  stand  with  the  return.  The  former  are  inadmissible,  the 
latter  may  be  shown.  Dalton,  ch.  42,  p.  180;  7  Hen.  7,  pi.  1.4; 
5  Edw.  3*  1 ;  20  Edw.  3,  11 ;  Vin.  Abr.  Return,  vol.  19,  p.  198, 
pi.  20.  Dolan  v.  Briggs,  4  Binn.  496,  is  a  stronger  case  than  the 
present,  and  ought  to  govern  this.  There  the  marshal  was  com- 
manded to  sell  a  schooner,  with  all  her  tackle,  apparel  and  furni- 
4  WHARTON — 32 
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ture,  or  so  much  thereof  as  might  be  necessary.  He  returned  that 
he  had  sold  the  schooner,  her  tackle,  apparel  and  furniture  to 
Dolan  ;  and  the  deputy-marshal  was  allowed  to  prove  that  certain 
sails  were  expressly  excepted  at  the  time  of  sale  and  not  sold. 
"The  return,"  says  C.  J.  Tilghman,  "did  not  particularize  the 
articles  which  were  sold,  and  it  might  very  well  consist  with  it  that 
part  was  sold  and  part  not  sold."  So  here  it  may  very  well  consist 
with  the  return,  that  four  cases  of  goods  were  replevied  and  not 
five.  To  which  cases  may  be  added,  Commonwealth  v.  Craig,  1 
S.  &  R.  23 ;  Meredith  v.  Shewell,  1  P.  &  W.  496. 

2.  Then  as  to  the  other  point :  the  assignees  are  purchasers  for 
a  valuable  consideration  for  the  other  creditors.  The  fact  of  the 
release  differs  in  this  case  from  Williams  v.  Twelves,  3  Whart.  485. 
The  releasing  creditors  have  lost  their  reclamation.  They  have 
parted  with  their  claims  on  the  faith  of  these  very  goods  ;  and  if 
this  is  not  a  valuable  consideration,  it  is  difficult  to  conceive  what  a 
valuable  consideration  is.  The  court  cannot  say  that  the  release 
was  not  signed  on  the  credit  of  these  very  goods.  It  is  impossible 
to  draw  a  distinction  founded  in  reason  between  a  consideration  of 
money  paid  at  the  time,  and  of  a  valuable  claim  released  at  the  time. 
Then  even  if  the  sale  were  fraudulent,  the  goods  cannot  be  reclaimed 
in  the  hands  of  bona  fide  purchasers.  This  is  a  well  established  limit 
to  the  right  of  the  vendor  to  follow  his  goods^  It  is  indicated  in 
Mackinley  v.  McGregor,  3  Whart.  396,  and  fully  laid  down  in 
Durell  v.  Haley,  1  Paige  492. 

Mr.  Randall,  and  Mr.  Scott,  contra. 

The  evidence  offered  went  to  contradict  the  return.  The  return 
is  a  short  one,  according  to  our  practice,  but  if  written  out,  the 
contradiction  is  apparent.  Moreover  the  claim  property-bond  which 
recites  the  description  in  the  writ,  is  a  complete  estoppel  to  the 
obligors.  If  the  defendants  were  injured  by  a  false  return,  their 
remedy  was  against  the  sheriff.  If  the  objection  had  been  taken 
at  an  earlier  stage  of  the  proceedings,  the  plaintiffs  might  have 
#CAO-|  taken  *the  proper  measures  ;  but  after  being  thus  lulled  to 
J  sleep  by  the  silence  of  the  plaintiffs,  they  ought  not  now 
to  be  turned  round  to  an  action  against  the  sheriff.  They  cited 
Watson  on  Sheriff,  p.  72;  Shaw  v.  Simpson,  1  Ld.  Raym.  184; 
Hoffman  v.  Coster,  2  Whart.  453.  Are  assignees  for  creditors  in 
any  case  purchasers  for  a  valuable  consideration  ?  We  submit 
they  are  not.  Money  must  be  paid  at  the  time  to  constitute  such 
a  purchaser.  The  consideration  of  a  precedent  debt  is  not  suffi- 
cient. There  are  many  authorities  which  bear  on  this  point.  They 
cited  and  commented  on  Root  v.  French,  13  Wend.  570;  Mackie 
v.  Keans,  5  Cowen  555 ;  Coddington  v.  Bay,  20  Johns.  639  ;  5 
Johns.  Ch.  R.  54 ;  Petrie  v.  Clark,  11  S.  &  R.  377  ;  McCarty  v. 
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Springer,  3  Bawle  159 ;  Dickenson  v.  Tillinghurst,  4  Paige  215. 
Then  does  the  release  make  any  difference  ?  It  would  be  a  very 
dangerous  doctrine  to  hold  that  a  fraudulent  debtor  might  by  stipu- 
lating for  a  release  give  a  sanction  to  his  previous  frauds,  and 
enable  the  releasing  creditors  to  acquire  a  title  which  he  himself 
had  not.  Here  the  result  of  the  estate  has  shown  that  the  releas- 
ing creditors  will  get  nothing ;  the  whole  estate  being  swallowed 
up  by  the  preferences  in  which  Lambert  was  interested.  Moreover 
the  releases  were  not  executed  until  some  days  after  the  issuing 
of  the  replevin,  which  was  Us  pendens,  and  notice  to  the  releasing 
creditors. 

Mr.  J.  R.  Ingersoll,  in  reply. 

The  debts  of  the  releasing  creditors  being  extinguished,  it  is  the 
same  in  effect  as  if  money  had  been  paid  at  the  time.  Walker  v. 
Geisse,  ante,  p.  252,  recently  decided,  shows  this.  [KENNEDY,  J. 
Walker  v.  Geisse,  did  not  touch  a  voluntary  assignment.]  It  did 
not.  But  it  repudiates  a  distinction  like  that  asserted  on  the 
authority  of  the  New  York  decisions,  between  the  effect  of  an  ante- 
cedent debt,  and  money  paid  at  the  time.  And  even  in  that  state, 
the  recent  case  of  Smith  v.  Van  Loan,  16  Wend.  661,  show  that 
those  authorities  do  not  apply  where  any  thing  is  parted  with  at 
the  time  of  the  transfer.  In  Connecticut,  the  doctrine  of  those 
cases  has  not  been  recognised.  Brush  v.  Scribner,  11  Conn.  359. 

The  evidence  offered  did  not  contradict  the  return,  which  was 
ambiguous,  and  applied  as  well  to  five  as  to  six  cases  of  goods.  If 
the  sheriff  had  been  sued  by  Knowles  for  a  false  return,  could  he 
not  have  said  that  his  return  was  strictly  true,  that  it  meant  he  had 
taken  four  cases  only,  quite  as  conclusively  as  that  he  had  replevied 
five.  Suppose  a  capias  against  three  defendants,  and  two  taken, 
could  not  the  third,  on  a  return  of  cepi  corpora,  show  that  he  was 
not  found  ?  It  is  argued  that  the  property-bond  makes  a  difference. 
How  so  ?  The  return  must  stand  by  itself.  At  first,  the  property- 
bond  is  only  evidence  of  a  fact,  independently  of  the  return,  and 
if  you  have  a  right  to  look  to  it  as  proof,  you  have  the  same  right 
to  look  to  the  parol  evidence  which  was  offered. 

*The  opinion  of  the  court  was  delivered  by  r**i04. 

SERGEANT,  J. — It  is  contended,  that  the  court  below  ' 
erred  in  rejecting  the  evidence  offered  by  the  defendants,  to  show 
that  the  number  of  pieces  of  goods  actually  replevied,  was  less  than 
that  mentioned  in  the  writ  of  replevin,  and  also  to  show  the  sale  of 
divers  pieces  of  goods  mentioned  in  the  writ  of  replevin,  before 
the  issuing  of  the  writ.  We  are  of  opinion,  however,  that  this  evi- 
dence was  properly  rejected.  It  went  to  contradict  the  sheriff's 
return  to  the  writ  of  replevin.  The  writ  was  for  four  cases  of 
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prints,  containing  each  fifty  pieces ;  one  case  of  prints  containing 
forty-three  pieces ;  one  case  of  furniture  prints,  containing  sixty- 
five  pieces  ;  value  eighteen  hundred  dollars,  or  thereabouts.  The 
sheriff's  return  was,  '  replevied,  summoned,  and  afterwards  claim 
property-bond  given.'  It  is  a  well  settled  principle,  applicable  to 
every  case,  that  credence  is  to  be  given  to  the  sheriff's  return  ;  so 
much  so,  that  there  can  be  no  averment  against  it  in  the  same 
action.  Dalt.  189,  190,  191;  Rolle's  Ab.  Return,  0.  Wats. 
Sheriff  72.  A  party  may  make  an  averment  consistent  with  the 
sheriff's  return,  or  explanatory  of  its  legal  bearing  and  effect, 
where  the  return  is  at  large.  7  Hen.  8,  pi.  14 ;  5  Ed.  3,  pi.  1 ; 
19  Vin.  198 ;  Dolan  v.  Briggs,  4  Binn.  496 ;  but  he  cannot  aver 
a  matter  directly  at  variance  with  the  facts  stated  in  return,  and 
contradictory  to  it,  and  showing  it  to  be  false.  If  a  party  be  in- 
jured by  the  false  return  of  the  sheriff,  his  remedy  is  by  action  on 
the  case  against  the  sheriff  who  makes  it.1  Thus  if  the  sheriff 
returns,  that  the  goods  are  eloigned,  the  plaintiff  may  have  a  with- 
ernam,  and  the  defendant  cannot  plead,  either  that  he  did  not 
eloign,  or  that  the  beasts  were  dead  in  the  pound,  for  that  is  con- 
trary to  the  elongata  returned  by  the  sheriff,  and  not  to  be  denied. 
Gib.  Replev.  98 ;  1  Dall.  439.  The  evidence  offered,  went  not 
only  to  contradict  the  sheriff's  return,  but  also  the  act  of  the 
defendants,  in  conformity  with  it,  of  claiming  the  property  in  the 
goods  mentioned  in  the  writ  of  replevin,  and  giving  bond  to  deliver 
up  these  goods,  if  the  property  in  them  should  be  adjudged  not  to  be 
in  the  defendants.  This  was  an  unequivocal  admission,  that  they 
had  the  goods,  and  that  the  sheriff  either  had  replevied,  or  would 
replevy  them,  and  deliver  them  over  to  the  plaintiffs,  but  for  this 
claim  and  bond.  The  defendants  cannot  in  one  breath  prevent  the 
sheriff  from  replevying  the  goods  mentioned  in  the  writ,  by  claim- 
ing them  as  theirs,  and  giving  a  property-bond,  and  in  the  next 
deny  that  they  had  the  goods.  I  do  not  say  that  in  all  cases,  the 
mere  pleas  of  non  cepit  and  property  are  inconsistent,  and  cannot 
be  pleaded  together  under  the  statute  of  Anne,  giving  leave  to  the 
defendant  to  file  several  pleas,  but  it  would  be  more  consistent  if 
the  defendant  meant  to  contend  that  part  of  the  goods  mentioned  in 
the  writ,  were  not  in  his  possession  to  claim  as  his  property  and  give 
bond  only  for  those  that  were,  and  to  rely  on  his  plea  of  non  cepit  as 

*5051  to  t^ie  rest*  ^or  *^e  *atter'  t^ie  sne"ff  might  then  return 
J  elongata,  with  which  the  plea  of  non  cepit  is  consistent.  1  L. 
Raym.  613  ;  Salk.  581,  s.  c.  But  the  claim  of  property  is  not ; 
for  by  it  the  taking  is  admitted.  1  L.  Raym.  615.  And  this  must 
needs  be  so,  for  if  the  plaintiff  recover  damages,  the  goods  claimed 
become  the  property  of  the  defendant,  and  such  recovery  is  a  bar 

1  See  5  Whart.  154. 
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to  trespass,  or  any  other  action  to  recover  the  value  ot  the  same 
goods,  afterwards  brought  by  the  plaintiff.  1  L.  Raym.  614. 
The  action  of  replevin  in  Pennsylvania,  is  well  known  to  be  different 
from  that  in  England.  There  it  is  used  in  cases  of  distress  (though 
some  authorities  say  it  lies  for  all  goods  and  chattels  unlawfully 
taken),  and  the  goods  are  actually  taken  by  the  defendant  from  the 
plaintiff,  and  are  always  delivered  up  to  the  plaintiff,  by  the  sheriff, 
on  executing  the  replevin,  the  plaintiff  giving  bond  to  restore 
if  he  fails  in  the  action.  The  defendant  cannot  retain  them  by 
giving  bond  on  a  claim  of  property.  Where  the  defendant  means 
to  deny  having  the  goods  at  all,  the  plea  of  non  cepit  is  then  strictly 
appropriate.  But  in  Pennsylvania  replevin  lies,  under  our  ancient 
act  of  assembly,  wherever  one  man  claims  chattels  in  the  possession 
of  another,  whether  the  defendant  took  them  from  the  plaintiff  or 
not ;  and  of  that  kind  was  the  present  replevin.1  In  such  case  the 
plea  of  non  cepit  can  only  mean  that  the  defendant  had  them  not 
in  his  possession  ;  the  mere  taking  or  not  being  immaterial.  If  he 
had  them  not  in  his  possession,  the  sheriff  could  not  replevy  them 
so  as  to  deliver  them  to  the  plaintiff,  and  the  defendant  has  nothing 
to  do  but  to  rely  on  the  plea  of  non  cepit.  But  if  he  has  the  goods 
and  the  sheriff  can  take  them,  the  defendant  must  either  surrender 
them,  or  if  he  chooses  he  may  claim  property,  and  retain  them  in 
his  custody,  giving  bond  to  the  sheriff  for  delivering  them  up,  in 
case  the  property  shall  not  be  found  in  him.  1  Dall.  156.  The 
making  such  claim  and  giving  bond,  is  a  distinct  admission  that  he 
has  all  the  goods  contained  in  the  writ,  and  mentioned  in  his  claim 
and  bond,  and  the  return  of  the  sheriff;  and  these  acts  preclude 
the  defendant  from  giving  evidence  to  the  contrary.1 

Nor  is  the  second  error  sustained,  for  we  think  it  clear  that  there 
is  nothing  in  the  case  which  places  the  assignees  in  a  better  situa- 
tion in  respect  to  these  goods,  than  their  assignors.  The  doctrine 
relating  to  bills  of  exchange  and  promissory  notes  or  other  nego- 
tiable instruments  transferred  in  the  course  of  business  for  a  valu- 
able consideration  and  without  notice,  does  not  apply  to  this  case ; 
because  the  goods  obtained  by  the  assignors  from  the  plaintiffs,  and 
alleged  to  have  been  afterwards  transferred  by  the  assignment 
among  various  other  effects  of  the  assignors,  were  not  negotiable 
instruments.  They  stand  on  the  common  footing  of  goods  trans- 
ferred by  one  having  no  title,  in  which  case  ordinarily  no  title  passes 
to  the  grantee.  Even  the  doctrine  of  the  sale  of  chattels  in  market 
overt,  which  in  England  sometimes  sanctions  a  transfer  by  one  hav- 
ing no  title,  has  no  existence  in  Pennsylvania,  and  if  it  had,  would 
not  apply  *to  this  case.  The  assignors  are  ascertained  to 
have  no  title  to  these  five  cases  of  prints ;  the  pretended  ^ 

1  See  3  Wharton  398.  «  See  4  Casey  248 ;  3  Grant  245. 
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purchase  they  made  was  a  fraud,  and  the  goods  so  far  as  respected 
them,  still  belonged  to  the  plaintiffs.  There  may  possibly  be  cases 
in  which  a  party  may  transfer  a  good  title,  although  he  has  none 
himself,  in  consequence  of  the  fraud  existing  in  the  procurement  of 
them.  Judge  Washington,  in  Copland  v.  Bousquet,  4  Wash.  C.  C. 
594,  went  to  the  full  extent  of  the  law,  when  he  says  that  if  the 
possession  be  delivered  by  the  real  owner,  together  with  the  usual 
indicia  of  property,  or  under  circumstances  which  may  enable  the 
vendor  to  impose  himself  upon  the  world  as  the  real  owner,  this 
might  be  a  case  of  constructive  fraud,  which  would  postpone,  even 
at  law,  the  right  of  the  real  owner  in  favor  of  a  fair  purchaser, 
without  notice,  and  for  a  valuable  consideration.  But  no  such  case 
exists  here.  The  defendants  are  not  purchasers  either  in  their  own 
right,  or  as  representing  creditors,  who  may  release  their  debts  on 
the  strength  of  the  assignment ;  so  that  it  is  unnecessary  to  examine 
the  much  litigated  question,  on  which  the  courts  in  New  York  and 
Connecticut  are  at  variance,  whether  an  antecedent  debt  be  equally 
operative  as  a  consideration,  with  the  payment  of  money.1  Neither 
the  assignees  nor  creditors  in  any  sense  of  the  word  purchased  these 
goods.  They  never  applied  to  buy,  or  made  any  contract  of  sale, 
or  so  far  as  appears,  ever  saw  them  before  the  assignment.  They 
were  assigned  in  common  with  all  the  estate  of  the  assignors,  real, 
personal  and  mixed,  whatsoever ;  the  assignors  alone  prescribing 
the  terms  of  the  assignment,  the  methods  of  appropriation,  the  sub- 
sequent sale  of  the  property  by  the  assignees  to  raise  the  funds, 
and  the  persons  who  were  participate,  in  them,  as  well  as  the  order 
and  conditions  according  to  which  they  were  to  be  distributed  ;  and 
the  assignees  agreed  to  take  the  estate  as  the  assignors  offered  it, 
without  any  previous  dealing,  bargain,  contract  or  even  knowledge, 
for  aught  that  appears.  It  would  be  a  solecism  to  call  such  a  trans- 
action a  sale,  or  such  a  grantee  a  purchaser,  or  to  apply  these  terms 
to  the  creditors,  who  accept  the  conditions  and  release  their  claims 
upon  the  grantor.  In  addition  to  which,  all  the  creditors  are  not 
required  even  to  release  ;  large  preferences  were  given  which  might 
exhaust  the  whole  fund,  and  as  to  them  the  case  would  be  of  a 
simple  voluntary  conveyance  by  an  insolvent  debtor,  of  property  to 
the  use  of  his  existing  creditors.  Such  a  conveyance  cannot  be 
called  a  sale,  or  such  creditor  a  purchaser.  To  do  so  would  con- 
found the  most  important  legal  distinctions,  and  introduce  a  novelty 
fraught  with  the  most  mischievous  consequences.  It  would  tempt  an 
insolvent  debtor  to  defraud  his  neighbors  by  fraudulent  purchases 
of  goods,  in  order  that  he  might  pass  them  over  for  the  use  of 
favored  creditors,  if  by  his  assignment  he  could  purge  the  fraud, 
and  place  such  creditors  in  the  highly  favored  situation  of  bona  fide 

1  U  See  the  cases  collected  in  Roger  v.  Bank,  2  Norris  249.  || 


1839.]  OF  PENNSYLVANIA.  506 

[Knowles  v.  Lord.] 

purchasers  for  a  valuable  consideration.  A  real  purchaser  giving 
value  for  property  in  the  course  of  *business  innocently, 
and  acting  on  the  faith  of  possession  and  other  apparent 
marks  of  ownership,  is  favored  for  the  support  of  trade,  and  encour- 
agement of  fair  dealing,  and  may  sometimes  obtain  a  better  title 
than  his  vendor.  But  a  voluntary  assignment  by  a  debtor,  has 
never  been  considered  as  placing  the  assignee  in  any  other  situation 
in  point  of  equity,  than  the  assignor  himself  was  ;  he  takes  the 
estate  subject  to  all  outstanding  equities,  liens,  incumbrances  and 
dealings  between  the  assignor  and  others ;  and  such  has  been  the 
uniform  construction  put  on  assignments  of  this  description.  Hag- 
gerty  v.  Palmer,  6  Johns.  Chan.,  is  not  a  case  unlike  the  present. 
Goods  were  sold  at  auction  in  the  city  of  New  York,  to  be  paid  for 
in  approved  endorsed  notes,  at  four  and  six  months,  and  it  is  the  usage 
in  that  city,  where  goods  are  so  sold  to  deliver  them  to  the  buyer 
when  called  for,  and  for  the  vendors  afterwards  to  send  for  the  notes. 
The  vendee  after  he  had  received  the  goods,  before  he  was  called  on 
for  the  notes,  according  to  the  terms  of  sale,  stopped  payment,  and 
assigned  over  the  goods  with  other  property,  in  trust  to  pay  certain 
favored  creditors ;  and  it  was  held  that  the  delivery  of  the  goods 
by  the  vendors,  was  conditional,  and  the  vendee  a  trustee  for  them 
until  the  notes  were  delivered  ;  and  that  the  assignment  by  the 
vendee  was  voluntary  and  fraudulent,  and  did  not  defeat  the  equit- 
able lien  of  the  vendors ;  there  being  no  intervening  purchaser  for 
a  valuable  consideration  without  notice. 

Judgment  affirmed. 

Cited  by  Counsel,  5  W.  &  S.  148  ;  7  Id.  374  ;  8  Id.  457  ;  2  Barr  68  ;  4  Id. 
442 ;  5  Id.  78 ;  3  Harris  531 ;  8  Casey  475 ;  6  Wright  392 ;  6  P.  F.  Smith 
85  ;  10  Id.  306  ;  ||  22  Id.  460  ;  30  Id.  152 ;  13  Norris  459.|| 

Cited  by  the  Court  below,  3  Barr  137. 

Cited  by  the  Court,  5  Whart.  205 ;  2  W.  &  S.  35  ;  5  Barr  138 ;  1  Harris 
245  ;  1  P.  F.  Smith  211 ;  and  explained,  8  P.  F.  Smith  206.  ||  The  subject 
as  to  whether  a  release  to  an  assigning  debtor  by  his  creditor,  will  turn  the 
latter  into  a  purchaser,  is  discussed  by  Bell.  J.,  in  Ludwig  v.  Highley,  5  Barr 
132;  if  the  release  is  executed  because  the  debtor  purports  to  have  property 
which  in  fact  is  not  his,  the  release  may  be  avoided,  therefore  the  creditor 
has  parted  with  nothing.  Id.|| 


508  SUPREME  COURT  [March  Term, 


*508]  *[PHILADELPHIA,  MAY  8,  1839.] 

Prentiss  against  Hannay. 

IN    ERROR. 

In  1825,  A.  pawned  goods  to  B.  to  secure  a  loan  of  money.  In  1826,  B. 
sued  A.  before  a  magistrate  to  recover  the  amount  advanced  and  obtained  a 
judgment,  from  which  A.  appealed,  and  in  the  Court  of  Common  Pleas  a  rule 
was  obtained  to  show  cause  why  the  plaintiff  should  not  have  leave  to  dis- 
continue. A  short  time  after  this  in  the  same  year,  A.  brought  trover 
against  B.  before  another  magistrate:  judgment  was  given  for  the  plaintiff, 
from  which  the  defendant  appealed,  and  in  the  Common  Pleas  a  non  pros, 
was  entered.  On  the  26th  of  September,  1833,  A.  made  a  demand  of  the 
goods,  and  on  the  same  day  commenced  an  action  of  trover  against  B.  in  the 
District  Court.  Held,  1.  That  neither  the  suit  by  B.  against  "A.,  or  that1  by 
A.  against  B.,  in  1826,  was  evidence  of  a  conversion  six  years  before  the 
action.  2.  That  it  might  be  left  to  the  jury  to  presume  that  the  demand  and 
refusal  preceded  the  action  in  point  of  time.2 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  trover  brought  by  Andrew  Hannay  against 
John  Prentiss,  to  recover  certain  articles  of  personal  property,  al- 
leged to  have  been  converted  by  the  defendant,  who  was  a  pawn- 
broker. The  writ  issued  on  the  26th  of  September  1833.  The 
defendant  pleaded  not  guilty,  and  not  guilty  infra  sex  annos. 

On  the  trial  before  Jones,  J.,  the  plaintiff  gave  in  evidence  a  bill 
of  sale  to  him,  by  one  Ninian  Lockhart,  for  the  goods  in  question, 
dated  the  12th  of  September  1833,  stated  to  before  a  valuable  con- 
sideration. 

Ninian  Lockhart  having  been  released  by  the  plaintiff,  testified 
in  substance  that  in  the  months  of  June  and  July  1825,  he  took  the 
goods  named  in  the  declaration  (a  list  of  which  he  read  from  a 
written  paper),  to  the  defendant,  who  lent  him  money  on  them ; 
that  the  agreement  was  that  the  defendant  was  to  lend  him  the  money, 
without  charging  him  any  interest  at  all,  and  was  to  keep  the  goods 
as  long  as  he  (Lockhart)  pleased.  He  signed  no  receipt  for  any  of 
these  articles,  nor  did  he  receive  from  the  defendant  any  ticket  cr 
tickets  for  any  of  them  ;  he  admitted  that  he  had  before  pledged 
*rOQl  *different  articles  with  the  defendant,  for  which  he  signed 
-1  receipts  and  received  tickets.  He  further  said  that  in  April 
1826,  he  was  sued  by  the  defendant  for  the  amount  lent  him  (which 
was  sixty-two  dollars  fifty  cents),  before  Justice  Loughead  ;  that 

1  II  As  to  the  trover  suit,  the  point  ruled  was  that  it  did  not  estop  the  present 
plaintiff  from  proving  a  subsequent  conversion.     See  opinion  of  court  below, 
infra,  p.  *512,  and  of  Supreme  Court  *513.|| 

2  ||  Such  presumption     being  founded  on  the  natural  course  of  trans- 
actions. || 
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he  confessed  judgment,  for  he  owed  the  money ;  that  he  brought 
John  Bell  as  his  bail,  which  the  magistrate  refused,  and  Judge 
King  made  him  take  him  as  bail ;  that  from  that  time,  he  never 
called  on  the  defendant  about  the  goods,  nor  ever  before  this  present 
suit  brought  any  action  of  trover  against  him ,  toat  he  was  con- 
victed and  imprisoned  on  the  27th  of  September  i'627,  and  was  par- 
doned and  discharged  on  the  27th  of  June  l>>28.  That  on  the 
12th  of  September  1833,  having  no  witness  to  prove  his  case  against 
the  defendant,  he  sold  out  his  claim,  amounting  to  two  hundred  and 
seventy-four  dollars,  to  the  plaintiff,  for  ten  dollars  ;  that  the  plain- 
tiff is  a  sawyer  in  a  shipyard  in  Kensington  ;  that  he  did  not  pay 
the  ten  dollars  at  the  time  of  the  execution  of  the  bill  of  sale,  but 
a  few  days  afterwards  :  that  he  went  with  the  plaintiff  on  the  26th 
September  1833,  to  the  defendant's  store  and  demanded  the  goods  ; 
that  the,  plaintiff  tendered  him  ninety-three  dollars  six  and  a  quar- 
ter cents,  which  he  had  in  specie  in  two  handkerchiefs  with  him. 
Hannay  read  over  the  list  of  the  goods  ;  the  defendant  denied  the 
property,  and  said  that  he  had  no  business  with  Lockart,  that  Lock- 
art  owed  him  no  money ;  that  they  then  bid  defendant  good  even- 
ing and  went  away. 

The  defendant  then  gave  in  evidence  the  record  of  the  Court  of 
Common  Pleas,  showing  an  action  of  trover  brought  before  Justice 
Freytag,  on  the  12th  of  May  1826,  by  the  witness  Lockart,  against 
the  defendant  Prentiss,  a  reference  and  award  in  favor  of  Lockart 
for  one  hundred  dollars,  from  which  the  defendant  appealed,  and  in 
which  suit  Lockart,  in  the  month  of  June  1835,  was  non-prossed. 
The  defendant  also  gave  in  evidence  thirty-nine  receipts,  given  by 
Lockart  to  him,  in  1823,  4,  5,  and  down  to  tne  17th  of  April 
1826,  showing  all  the  transactions  to  have  been  in  writing,  accord- 
ing to  the  usual  dealings  of  pawnbrokers ;  he  also  proved  by  John 
Prentiss,  Jr.,  that  the  transactions  of  the  defendant  with  Lockart 
were  in  the  usual  way  of  pawnbrokers'  business,  giving  receipts 
for  the  sum  lent,  and  receiving  a  ticket  stating  the  terms  of  redemp- 
tion ;  he  further  testified  that  it  was  the  defendant's  general  prac- 
tice to  sell  all  goods  within  six  months  or  so  after  their  forfeiture, 
and  that  to  his  certain  knowledge  all  Lockart's  goods  were  sold 
during  the  year  1826.  There  was  no  evidence  whatsoever  on  the 
part  of  the  plaintiff  of  any  conversion  by  Prentiss,  except  the 
demand  and  refusal  on  the  26th  of  September  1833,  as  sworn  to 
by  Lockart ;  and  on  that  day  the  suit  was  brought,  but  whether 
before  the  demand,  or  after  the  demand,  did  not  appear;  and  as 
was  contended  by  the  defendant,  it  was  the  duty  of  the  plaintiff 
clearly  to  make  this  to  appear,  and  that  as  to  this  point  there  was 
no  testimony  from  which  the  jury  *could  have  inferred  the  r*c-iA 
fact  of  the  demand  being  made  previously  to  bringing  the  L 
suit. 
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The  learned  judge,  after  stating  the  facts,  said, 

"The  defendant  has  pleaded  the  statute  of  limitations,  the  object 
of  which  is  to  bar  any  claim  which  might  have  arisen  for  these 
goods  more  than  six  years  before  the  26th  of  September  1833.  No 
question  will  arise  upon  this  plea,  unless  you  find  that  Lockart 
delivered  the  goods  to  the  defendant  as  has  been  stated.  If  you  are 
satisfied  by  the  evidence  that  Lockart  did  in  fact  deliver  the  goods  to 
Prentiss  in  the  manner  he  says  he  did,  then  it  will  be  necessary  for 
you  to  determine  whether  the  defendant  converted  them  to  his  own 
use,  and  whether  the  conversion  took  place  more  than  six  years 
before  this  suit  was  commenced.  Upon  this  point  you  must  bear 
in  mind  that  the  six  years  are  to  be  computed  from  the  conversion, 
that  is,  from  the  time  when  the  defendant  used  them  or  consumed 
them,  or  sold  them,  or  otherwise  converted  them  to  use  as  though 
they  were  his  own.  I  will  add  upon  this  subject  (because  I  have 
been  requested  to  charge  upon  it),  that  the  act  of  limitations  would 
begin  to  run  from  the  time  of  conversion,  even  although  Lockart 
did  not  know  of  the  fact  of  the  conversion,  and  although  the  orig- 
inal contract  between  the  parties  were  unlawful.  The  plaintiff  has 
given  evidence  of  a  demand  of  these  goods,  and  the  refusal  of  the 
defendant  to  deliver  them  on  the  26th  September  1833,  and  this 
the  plaintiff  says  is  the  only  evidence  of  a  conversion  ;  on  that  day 
also,  he  tendered  ninety-three  dollars  six  and  a  quarter  cents,  which 
the  plaintiff  says  is  all  that  was  due  to  Mr.  Prentiss.  The  defend- 
ant contends  that  the  plaintiff  did  not  tender  so  much  as  he  was 
entitled  to,  and  therefore  the  refusal  is  no  evidence  of  a  conver- 
sion. The  debt  and  interest  he  says,  amounted  to  ninety-three  dol- 
lars forty-six  cents,  to  which  he  contends  he  had  a  right  to  add  the 
costs  before  the  J.  P.  and  the  costs  in  court  upon  appeal,  viz.,  nine 
dollars  fifty-nine  cents,  making  in  all  one  hundred  and  five  dollars 
twenty-two  cents.  The  plaintiff  denies  the  defendant's  right  to 
costs  in  court,  because  Mr.  Prentiss  offered  to  discontinue,  and 
in  fact  (as  he  alleges),  did  discontinue,  which  he  could  only  do 
upon  the  payment  of  costs.  But  if  the  appeal  is  still  pending,  he 
contends  that  the  defendant  has  no  right  to  costs.  The  plaintiff 
further  objects  that  Mr.  Prentiss  ought  not- to  make  this  objection 
now,  because  he  did  not  do  so  at  the  time  of  the  tender.  So  far 
from  it,  he  told  the  plaintiff  that  Lockart  owned  him  nothing.  The 
parties  also  disagree  about  the  time  from  which  the  interest  on  the 
loan  is  to  be  computed.  There  can  be  no  doubt  that  interest  ought  to 
be  computed  from  the  time  when  Mr.  Prentiss  demanded  repayment 
of  the  money,  and  at  the  latest  he  did  this  when  he  brought  suit 
against  Lockart  for  it,  and  if  you  believe  that  Prentiss  agreed  to  loan 
the  money  on  these  goods  without  interest,  as  Lockart  testifies  he 
*^1 11  ^'  ^r'  Prentiss  *could  not  require  interest  before  he  made 
J  the  demand.  You  will  therefore  compute  the  interest  either 
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from  the  loan  or  from  the  time  of  the  suit  brought  against  Lockart, 
as  you  find  the  agreement  to  be.  Allow  to  the  defendant  also,  his 
costs  before  Justice  Loughhead.  Also  to  Mr.  Prentiss  his  legal  costs 
on  the  appeal.  The  principal  sum,  the  interest  and  those  costs, 
would  make  the  amount  which  Mr.  Prentiss  had  the  right  to  re- 
quire. But  you  will  have  no  occasion  to  make  these  calculations, 
if  you  should  find  that  Mr.  Prentiss  did  not  refuse  to  deliver  the 
goods  on  the  ground  of  the  insufficiency  of  the  sum  tendered,  but 
because  he  had  no  business  with  Lockart,  and  because  Lockart 
owed  him  nothing,  and  because  he  had  none  of  Lockart's  property. 
The  important  fact  is,  whether  the  defendant  converted  the  goods 
mentioned  to  his  use.  Certainly  Mr.  Prentiss  had  a  right  to  retain 
them  as  a  pledge,  but  if  they  were  deposited  with  him  under  such 
a  contract  as  the  plaintiff  alleges,  he  had  no  right  to  sell  them 
without  process  of  law.  If  he  did  not  keep  them  as  a  pledge 
according  to  his  contract,  but  sold  them  or  used  them,  he  committed 
a  wrong.  Now  if  you  believe  Lockart,  the  defendant  denied  the 
property,  said  that  he  had  no  business  with  Lockart,  that  Lockart 
owed  him  nothing,  and  refused  to  receive  the  money  for  that  reason. 
If  he  had  the  goods  in  his  hands  at  that  time,  this  conduct  would 
be  evidence  of  an  exercise  of  ownership  or  conversion,  and  if  (as  it 
has  been  suggested)  Mr.  Prentiss  said  he  (Lockart)  owed  him 
nothing  because  he  had  paid  himself  by  a  sale  of  the  goods,  it  would 
certainly  be  evidence  of  a  conversion.  If,  therefore,  you  find  the 
last  fact  to  be  as  the  plaintiff  alleges,  you  may  save  yourself  the 
trouble  of  computing  the  amount  due  by  Lockart  to  the  defendant, 
and  the  costs,  but  if  you  find  this  fact  against  the  plaintiff,  then  you 
will  compute  the  amount  fully  due  the  defendant  by  Lockart,  adding 
the  costs  as  I  have  stated.  Another  ground  taken  by  the  defendant 
is,  that  the  conversion  took  place  (if  at  all)  before  the  26th  Sep- 
tember 1827.  You  will  observe  that  the  only  evidence  the  plain- 
tiff has  given  of  a  conversion,  is  the  demand  already  referred  to,  on 
the  26th  September  1833.  The  defendant  is  bound  to  satisfy  you 
from  the  evidence  that  the  conversion  took  place  before  the  26th 
September  1827,  if  he  expects  you  to  find  that  fact  for  him.  You 
will  allow  me  to  suggest  that  you  ought  not  to  take  conjectures  in 
lieu  of  evidence  ;  and  if  there  be  no  evidence  of  a  conversion  before 
that  alleged  by  the  plaintiff  you  ought  to  take  it  as  a  fact  in  the 
cause  that  the  goods  were  not  converted  before.  But  the  defendant 
contends  that  he  has  proven  a  conversion  more  than  six  years  before 
suit  brought.  [Here  the  judge  adverted  to  the  testimony  of  John 
Prentiss,  Jr.,  to  the  fact  that  the  defendant  sued  Lockart  for  the 
money  lent,  &c.,  and  proceeded.]  The  defendant  contends  that  the 
fact  of  his  having  sued  Lockart  for  the  money  advanced,  obtained 
judgment  and  issued  execution,  and  had  it  levied,  is  evidence  of 
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conversion,  if  the  execution,  before  being  executed,  was  sus- 
pended by  an  appeal  to  the  Common  Pleas.  It  is  in  evidence  that 
an  appeal  was  taken  and  is  yet  pending  ;  and  there  is  nothing  on 
the  transcript  of  the  docket  of  the  justice  to  show  that  the  constable 
levied  on  these  goods,  or  if  he  did  that  he  sold  them.  The  defendant 
also  contends  that  the  fact  that  Lockart  brought  an  action  of  trover 
for  these  goods  before  Justice  Freytag,  is  evidence  of  a  conversion 
previously  to  that  time.  By  suing  for  a  conversion  Lockart  in 
effect  alleged  that  there  had  been  a  conversion,  but  Mr.  Prentiss 
took  defence  and  appealed  from  the  judgment  of  the  magistrate  and 
obtained  a  judgment  of  non  pros,  against  Lockart  in  the  Common 
Pleas.  The  plaintiff  might,  with  equal  force,  it  seems  to  me,  con- 
tend that  Prentiss  by  taking  defence  and  appealing,  denied  the  con- 
version at  that  time,  and  for  aught  that  appears,  Lockart  may  have 
abandoned  the  case  on  account  of  a  mistake  upon  this  point.  I 
mention  these  considerations  for  the  purpose  of  saying  that  you 
ought  not  to  lay  too  great  stress  upon  this  part  of  the  evidence.  The 
fact  that  Lockart  brought  that  suit  is  not  conclusive  evidence  of  a 
conversion  by  the  defendant  before  that  time,  but  it  is  a  fact  which 
you  may  take  into  your  consideration  with  the  other  testimony. 
Lockart,  however,  swears,  that  the  money  had  not  been  paid,  and 
before  Mr.  Hannay  brought  this  action,  he  took  the  precaution  to 
make  a  tender.  It  is  true  that  if  Mr.  Prentiss  had  wrongfully  sold 
or  used  the  property  pledged  before,  a  tender  would  not  be 
necessary.  But  the  question  is,  whether  Mr.  Prentiss  had  done  so 
or  not,  and  this  is  not  conclusively  proven  by  the  record  of  the  suit 
by  Lockart  against  Prentiss,  before  Justice  Freytag,  taken  in  the 
Common  Pleas,  by  appeal,  and  ended  by  a  judgment  of  non  pros. 
Again,  the  defendant  contends,  that  the  award  of  the  referees  against 
Mr.  Prentiss  in  the  action  of  trover  is  a  bar.  It  would  have  been 
a  bar,  if  Mr.  Prentiss  had  acquiesced  in  the  judgment  of  the  justice 
of  the  peace  on  the  award,  but  he  appealed  and  non  pressed 
Lockart.  It  is  therefore  not  a  bar." 

The  defendant  by  his  counsel  requested  the  court  to  charge  the 
jury  further,  that  as  there  was  no  evidence  given  by  the  plaintiff 
of  any  conversion  at  all  except  the  demand  and  refusal  on  the  26th 
September  1833,  on  which  day  the  suit  was  brought,  the  plaintiff 
could  not  recover,  because  it  did  not  appear  that  the  demand  and 
refusal  had  been  made  before  the  issuing  of  the  writ  by  which  this 
action  was  commenced.  But  the  court  charged  the  jury  that  they 
must  be  satisfied  upon  that  point,  before  finding  their  verdict  for  the 
plaintiff,  and  that  it  was  left  to  them  to  decide  whether  the  demand 
and  refusal  did  not  precede  the  commencement  of  this  suit. 

The  defendant  excepted  to  the  charge;    and  the  jury  having 
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found  for  the  plaintiff,  a  writ  of  error  was  taken  out,   and    the 
following  errors  assigned. 

*1.  The  court  below  erred  in  charging  the  jury  that  the  r*c-io 
suit  by  Prentiss  against  Lockart  before  Justice  Loughhead  "• 
on  the  17th  April  1826,  and  the  subsequent  proceedings  thereon 
were  not  evidence  of  a  conversion  six  years  before  this  suit  brought 
against  Prentiss. 

2.  The  court  also  erred  in  charging  the  jury  that  the  suit  by 
Lockart  against  Prentiss  before  Justice  Freytag  in  May  1826,  and 
the  subsequent  proceedings  thereon,  were  not  evidence  of  a  con- 
version six  years  before  this  suit  brought. 

3.  The  judge   also  erred   in  leaving  it  to  the  jury  to  decide 
(upon  mere  presumption)  whether  the  demand  and  refusal  did  not 
precede  the  comm'encement  of  this  suit ;  the  only  evidence  on  this 
point  being  that  the  demand  and  refusal  were  made  on  the  26th 
day  of  September  1833,  and  that  the  writ  issued  on  the  same  day, 
and  there  being  no  evidence  that  the  former  preceded  the  latter. 

Mr.  Cr.  M.  Wharton,  and  Mr.  Phillips,  for  the  plaintiff  in  error, 
cited  Frampton  v.  Coulson,  1  Wils.  33 ;  1  Saund.  33,  note ; 
Whitehill  v.  Wilson,  3  P.  &  W.  408  ;  Stouffer  v.  Latshaw,  2  Watts 
165  ;  Evans  v.  Mengel,  6  Id.  72 ;  Kepner  v.  Keefer,  6  Id.  234 ; 
Hannay  v.  Stewart,  Id.  41. 

Mr.  Bradford,  for  the  defendant  in  error,  was  stopped. 

PER  CURIAM. — It  would  be  singular,  were  the  defendant's  suit 
against  the  plaintiff,  for  the  money  lent  on  the  pawn,  which  was 
affirmative  of  the  present  plaintiff's  property  in  the  thing,  allowed 
to  be  evidence  of  a  conversion  at  the  time ;  nor  would  the  seizing 
of  it  in  execution,  if  legally  done,  have  a  greater  effect.  Even  the 
present  plaintiff's  suit  for  a  former  conversion,  though  affirmative 
of  the  fact,  may  have  been  abandoned  because  it  was  discovered  to 
be  unfounded ;  and  it  would  be  unjust  to  estop  him"  from  asserting 
the  contrary,  for  the  same  reason  that  a  judgment  against  a  plain- 
tiff who  had  sued  before  his  cause  of  action  had  arisen,  will  not 
conclude  him  in  an  action  brought  at  the  proper  time.  Lastly,  the 
presumption  founded  on  the  natural  course  of  transactions,  that 
the  demand  and  refusal  of  the  same  day,  had  preceded  the  writ, 
was  one  that  might  be  left  to  the  jury. 

Judgment  affirmed. 
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Case  of  Greenleaf  Court. 

CERTIORARI. 

1.  It  is  not  a  sufficient  exception  to  the  report  of  a  jury  of  review  in  the 
case  of  a  street  in  the  city  of  Philadelphia,  that  the  names  of  absent  jurors 
are  not  mentioned — the  report  commencing,  "  The  jurors  appointed  in  the 
within  order  of  court,  &c.,  reports,"  &c.,  and  being  signed  by  five  of  the 
jurors. 

2.  Nor  is  it  a  sufficient    exception  to  such  report  that  it  does  not  state 
whether  the  street  be  necessary  for  a  public  or  private  road — the  report 
"  adopting  and  confirming  the  report"  of  the  first  jury  in  which  the  street  is 
laid  out  as  a  public  street. 

3.  Nor  is  it  a  sufficient  exception  to  such  report  that  it  states  that  the 
jurors  were  ''  first  duly  sworn  and  affirmed  according  to  law." 

THIS  was  a  certiorari  to  the  Court  of  Quarter  Sessions  for  the 
City  and  County  of  Philadelphia,  to  remove  the  proceedings  on  an 
application  for  the  opening  of  Greenleaf  Court  in  the  City  of 
Philadelphia. 

The  report  of  the  jury  of  view  was  as  follows  : 

"  The  jurors  appointed  in  the  within  order  report,  that  being 
first  duly  sworn  and  affirmed  respectively  according  to  law,  they, 
together  with  the  county  commissioners  and  such  of  the  parties  as 
thought  proper  to  attend,  after  due  notice,  did  view  the  ground 
through  which  the  proposed  street  is  to  pass ;  and  they  are  of 
opinion  that  there  is  occasion  for  the  street  prayed  for  by  the 
petitioners  to  be  opened  for  public  use,  and  the  jurars  do  adjudge 
the  same  necessary,  and  have  laid  out  the  same  to  be  opened  as 
follows,  to  wit,  commencing  on  the  east  side  of  Delaware  Fifth 
street,  at  the  distance  of  116  10-12  feet  from  the  south  side  of 
High  street,  and  running  east  parallel  with  High  street,  of  the 
•width  of  25  feet,  until  it  meets  the  street  called  Greenleaf  Court, 
as  the  same  is  now  open ;  which  together  will  form  a  continuous 
street  from  Fourth  to  Fifth  street,  25  feet  wide  parallel  with  High 
street,  to  be  called  Greenleaf  Court,  agreeably  to  the  plan  hereto 
annexed." 

A  review  was  granted,  and  the  jury  made  the  following  report : 
*^1  Tl  *"  "^e  jurors  appointed  in  the  within  named  order  of 
*  court  respectfully  report,  that  being  first  duly  sworn  and 
affirmed  respectively  according  to  law,  they,  together  with  the 
county  commissioners  and  such  of  the  parties  as  thought  proper  to 
attend,  after  due  notice,  did  review  the  ground  through  which  the 
proposed  street  is  to  pass,  and  they  are  of  opinion  that  there  is 
occasion  for  the  street  prayed  for  to  be  opened,  and  they  adopt  and 
confirm  the  original  report  of  the  original  reviewers  and  draft 
thereto  annexed. 
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"  Witness  the  hand  and  seals  of  the  jurors." 

This  report  was  signed  by  five  of  the  jurors  only.  The  court 
of  Quarter  Sessions  confirmed  the  report :  whereupon  a  certio- 
rari  was  taken  out  and  the  following  exceptions  filed  in  this  court. 

1.  Because  the  report  was  defective,  in  that  it  does  not  state  par- 
ticularly who  of  the  jurors  were  present,  as  required  by  law. 

2.  Because  the  report  is  defective,   in  that  it  does  not  state 
whether  the  street  to  be  opened  be  necessary  for  a  public  or  private 
road. 

3.  Because  the  report  of  the  jurors  does  not  state  whether  the 
jurors  were  severally  sworn  or  affirmed. 

Mr.  Mcllvaine,  for'  the  appellants,  cited  the  case  of  the  road  from 
App's  Tavern,  &c.,  17  S.  &  R.  389. 

Mr.  Cadwalader,  contra,  was  stopped. 

PER  CURIAM. — These  exceptions  are  too  nice  to  prevail.  The 
statute  required  the  reviewers  to  report  the  names  of  those  who 
were  present — and  they  have  done  so — but  not  the  names  of  those 
who  were  absent — and  the  statute  does  not  require  it.  They  say 
that  the  viewers  appointed  and  named  in  the  order  had  reviewed 
the  ground ;  and  this  would  seem  to  include  the  six  ;  but  the  report 
is  signed  by  only  five.  If  it  were  important  to  know  the  missing 
man,  he  could  be  readily  ascertained  by  comparing  the  signatures 
with  the  names  in  the  order.  But  it  was  unimportant  to  designate 
him,  as  there  was  a  sufficient  number  without  him.  But  the  statute 
required  them  to  specify  whether  the  street  was  necessary  as  a  pub- 
lic or  a  private  one ;  and  they  have  not  directly  done  it.  But  they 
have  done  it  indirectly  by  expressly  re-establishing  the  first  report, 
in  which  it  was  laid  out  as  a  public  street,  which  would  be  sufficient 
in  all  conscience,  even  if  such  a  thing  were  known  to  the  law  as  a 
private  street.  The  last  exception  is  sharper  still.  The  statute 
required  them  to  report  that  they  were  sworn  or  affirmed,  and  they 
have  reported  that  they  were  sworn  and  affirmed.  To  say  nothing 
of  the  precedents  for  reading  and  as  or,  and  or  as  and,  as  the  case  may 
require,  suppose  these  reviewers  to  have  been  both  *sworn  r*~-ifi 
and  affirmed,  as  they  may  have  been,  and  that  they  have  *• 
reported  the  fact  accurately  and  truly  ;  surely  to  have  been  doubly 
qualified  would  not  vitiate  their  report.  The  statute  intended  to 
give  an  appeal  to  the  conscience  ;  but  the  form  of  it  was  left  to  the 
taste  of  the  parties  to  be  qualified.  It  is  enough  that  such  an 
appeal  was  made ;  and  to  specify  the  form  and  quality  of  it  was 
unnecessary. 

Proceedings  affirmed. 
Cited  by  Counsel,  1  Barr  354  ;  pi  Smith  120. U 
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Buck  against  Fisher  and  another. 


1 .  In  covenant  on  a  ground-rent  deed  executed  by  the  defendant,  it  was  held 
that  parol  evidence  was  not  admissible  to  prove  that  the  lot  formed  part  of  a 
larger  lot,  which  had  ||  originally  ||  been  taken  ||  bought  |j  from  the  plaintifl'  by 
A.  ;  and  by  an  agreement  made  between  A.  and  the  agent  of  the  plaintiff,  the 
lot  was  subdivided,  and  deeds  for  different  portions  made  to  persons  named 
by  A. ;  and  among  others,  to  the  defendant :  with  the  understanding  that 
A.  was  to  pay  the  whole  ground-rent. 

5.  The  plaintiff  in  an  action  of  covenant  on  a  ground-rent  deed,  is  entitled 
to  interest  on  the  arrears  of  ground-rent,  from  the  several  days  on  which  the 
ground-rent  was  payable. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

William  Fisher  and  Charles  Ingersoll,  trustees  of  Mrs.  Mary 
Masters  Ricketts,  brought  an  action  of  covenant  in  that  court 
against  Ephraim  Buck,  to  recover  the  arrears  of  ground-rent,  due 
by  the  defendant  under  a  covenant  in  a  deed  dated  the  1st  day  of 
May  1836,  and  acknowledged  on  the  7th  of  July  following  whereby 
the  plaintiffs  conveyed  to  the  defendant  a  certain  lot  of  ground, 
*5171  *reserying  a  certain  ground-rent,  with  the  usual  covenants 
J  on  the  part  of  the  grantee. 

The  defendant  pleaded  non  infregit  convention  em,  and  pay- 
ment. 

On  the  trial  before  Stroud,  J.,  on  the  17th  of  April  1838,  the 
plaintiff  having  proved  the  execution  of  the  deed,  the  defendant's 
counsel  offered  in  evidence  the  deposition  of  one  Israel  E.  James, 
taken  subject  to  all  legal  exceptions,  which  was  as  follows. 

"  Israel  E.  James,  a  witness  on  the  part  of  the  defendant  above- 
named,  on  his  solemn  oath  declares  and  says,  That  a  few  weeks 
before  the  date  of  the  ground-rent  deed  on  which  this  suit  is 
brought,  he  called  on  Major  Ricketts  to  negotiate  with  him  for 
a  lot  of  ground  running  from  Sixth  to  Seventh  streets,  above 
Camac  street — had  several  interviews  with  him.,  and  also  with  Mr. 
J.  H.  Siddal,  who  was  the  agent  for  Mr.  Ricketts.  Lot  about  one 
hundred  and  fifty-six  feet  front.  I  finally  concluded  to  take  the  lot 
of  Mr.  Ricketts  on  ground-rent,  I  think  at  three  dollars  fifty  cents 
per  foot  on  Sixth  street.  At  the  time  I  negotiated  with  Mr.  Rick- 
etts I  told  him  I  should  want  to  take  the  deeds  in  the  names  of  sev- 
eral persons  ;  to  which  he  assented.  I  afterwards  saw  Mr.  Siddal, 
and  found  he  was  aware  of  the  arrangement ;  he  asked  me  for  the 
names  of  the  friends  to  whom  the  deeds  were  to  be  made.  Some 
short  time  elapsed  before  I  could  give  him  the  names.  He  applied 
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several  times  for  these  names,  stating  that  Mr.  Ricketts  "was  going 
away,  and  wanted  the  deeds  executed  first.  As  soon  as  I  made  the 
arrangement,  I  called  on  Mr.  Siddal  and  gave  him  the  names. 
The  names  I  gave  were  Israel  E.  James  for  thirty-two  feet  on 
the  south  side  ;  John  D.  Taylor,  eighteen  feet  ;  Ephraim  Buck, 
eighteen  feet  ;  Reuben  Jarman,  eighteen  feet  ;  Osman  Reed, 
eighteen  feet  ;  Samuel  Huggins,  eighteen  feet ;  and  Israel  E. 
James,  thirty-four  feet  on  the  north  side  of  the  lot.  The  deeds 
were  made  in  conformity  with  this  direction.  Previous  to  the 
deeds  being  executed,  I  told  Mr.  Siddal  the  reasons  why  I  wanted 
the  lot  divided,  and  the  deeds  made  in  the  names  of  different  per- 
sons. I  at  the  same  time  requested  him  to  send  the  bills  for 
ground-rent  as  they  became  due  to  me ;  that  I  was  to  pay  the 
ground-rent.  He  said  he  wonld  ;  and  as  the  ground-rents  became 
due  he  did  so.  I  paid  no  ground-rent  on  the  lot  deed  in  the  name 
of  Mr.  Reed.  I  did  on  Jarman's  lot.  I  received  rent  from  the 
whole  lot  from  the  tenant  Michael  Keenan.  He  was  tenant  before 
I  took  the  lot.  Mr.  Siddal  told  me  he  had  sent  Mr.  Keenan  to 
pay  the  rent  to  me.  Mr.  Siddal  and  I  had  a  difference  about  the 
lot.  I  asserting  that  he  had  not  delivered  me  possession.  I  am 
not  certain  whether  Mr.  Siddal  said  Zsent,  or  we  sent  Mr.  Keenan 
to  pay  you  the  rent ;  he  used  one  or  the  other  of  the  words.  This 
was  after  the  deeds  were  executed,  after  the  *lst  of  March  r*cic 
subsequent  to  the  date  of  the  deeds.  After  the  contract,  ' 
arid  previous  to  the  execution  of  the  deeds,  I  stated  to  Mr.  Siddal 
that  the  purchase  was  exclusively  for  my  use.  I  cannot  recollect 
the  exact  words  used  in  the  conversation :  this  was  the  distinct 
understanding  between  us  :  I  mean,  that  it  was  solely  for  my  use, 
and  that  the  bills  were  to  be  presented  to  me  for  ground- rent,  which 
I  was  to  pay.  It  was  stated  in  the  conversation  between  Mr.  Sid- 
dal and  myself,  that  the  proceeds  of  any  sale  of  these  lots  would  be 
my  property.  There  was  no  interview  between  Mr.  Reed  and  Mr. 
Siddal  or  Mr.  Ricketts,  on  the  subject  of  this  lot,  to  my  knowledge, 
till  about  the  time  of  my  failure,  viz.,  the  12th  of  December  1836. 
Mr.  Siddal,  after  my  failure,  told  me  that  if  I  did  not  pay  the 
ground-rent,  he  would  call  on  Mr.  Reed  for  it.  I  did  not  under- 
stand from  him  that  he  had  ever  called  on  Mr.  Reed  therefor.  It 
was  not  until  th«  second  half-year  had  become  due,  that  he  spoke 
of  calling  on  Mr.  Heed,  and  after  the  bills  therefor  had  been  given 
to  me.  1  think  Mr.  Siddal  drew  the  several  ground-rent  deeds.  I 
paid  for  them  to  Mr.  Siddal.  The  trustees  executed  the  deeds  first. 
I  was  present  when  Mr.  Reed  executed  the  deed.  The  deeds  had 
been  executed  by  the  trustee  some  weeks  before.  I  paid  for  the 
acknowledgment  of  Mr.  Reed's  deed.  I  think  I  communicated  to 
Mr.  Reed,  before  he  executed  the  deed,  the  conversation  with  Mr. 
Siddal  as  to  his  name  being  used  in  the  deed,  but  that  I  was  only 
4  WHARTON— 33 
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to  be  liable  for  the  rent.  I  am  not  certain  of  this,  but  am  strongly 
impressed  that  I  did.  My  memory  has  been  a  good  deal  strained 
lately.  I  paid  the  taxes  on  the  whole  lot."  Cross-examined. 
"  I  told  Mr.  Ricketts  before  the  deeds  were  executed,  that  I  wished 
the  large  lot  divided  into  smaller  lots.  This  was  when  I  finally 
agreed  to  take  the  lot.  I  asked  Mr.  Ricketts  if  the  deeds  might 
not  be  made  for  the  several  lots,  to  the  persons  whose  names  I 
might  bring  him  ;  that  I  wanted  the  lots  cut  up  and  the  deeds  to  go 
to  several  persons.  He  assented  to  this.  I  knew  that  Mr.  Siddal 
was  Mr.  Ricketts's  agent,  and  transacted  his  business.  He  also 
did  surveying  for  me.  I  think  I  first  called  upon  Mr.  Siddal  for 
the  lot.  My  object  in  calling  upon  Mr.  Ricketts  was  to  get  the  lot 
at  a  lower  price.  I  did  not  act  as  the  agent  of  Mr.  Reed  in  pro- 
curing his  name  put  in  the  deed.  I  acted  for  myself.  I  merely 
used  his  name  as  a  friend ;  it  was  for  my  sole  use.  Mr.  Siddal 
was  not  present  when  the  deed  was  executed  by  Mr.  Reed  in  the 
magistrate's  office.  I  think  it  was  Alderman  Milnor." 

The  learned  judge  refused  to  allow  this  deposition  to  go  to  the 
jury  ;  to  which  the  defendant's  counsel  excepted. 

The  evidence  having  been  closed,  the  defendant's  counsel  asked 
the  court  to  charge  the  jury,  that  the  plaintiffs  were  not  entitled  to 
interest  on  the  ground-rent  for  the  several  times  at  which  it  became 
*^1Q1  *Payable.  But  the  judge  charged  the  jury  that  the  plain- 
-'  tiffs  were  entitled  to  interest  from  the  several  days  on  which 
the  ground-rent  became  payable. 

A  verdict  having  passed  for  the  plaintiffs,  the  defendant  took  a 
writ  of  error,  and  filed  the  following  specifications  of  error. 

1st.  That  the  judge  erred  in  rejecting  the  evidence  contained  in 
the  deposition  of  Israel  E.  James. 

2d.  That  the  judge  erred  in  directing  the  jury  to  allow  in- 
terest on  the  rent  claimed,  from  the  several  times  it  became  due. 

Mr.  Hopkins,  for  the  plaintiff  in  error,  contended,  that  the  testi- 
mony offered  ought  to  have  been  received.  The  second  exception 
was  given  up. 

Mr.  Gr.  M.  Wharton,  contra,  was  stopped. 

PER  CURIAM. — It  would  be  attended  with  an  alarming  degree 
of  danger,  to  receive  parol  evidence  in  derogation  of  one  of  the  most 
solemn  acts  known  to  the  law.  In  Miller  v.  Henderson,  10  S.  & 
R.  290,  we  were  thought  to  have  gone  a  great  way  in  sanctioning  the 
reception  of  parol  evidence  that  a  joint  and  several  obligor  had  been 
drawn  into  the  sealing  of  the  bond  by  a  fraudulent  representation 
of  the  use  to  be  made  of  it ;  but  there  was  a  plausible  pretext  in 
that  case  to  give  color  to  the  representation,  while  here  there  is 
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none,  for  no  one  could  suppose  that  the  grantor  had  agreed  to  give 
up  the  security  of  his  covenant.  If  he  had,  why  did  he  take  one  ? 
The  man  who  swears  that  he  himself  was  the  person  to  pay  the 
rent,  could  not  be  sued  on  it.  The  arrangement  communicated  to 
the  ground  landlord  was  made  with  a  stranger ;  and  not  being  a 
party  to  it,  the  ground  landlord  was  not  bound  to  express  any  dis- 
sent from  it.  Nor  does  it  appear  that  the  defendant  was  ever 
apprised  of  its  having  been  communicated  to  the  ground  landlord, 
or  that  he  considered  him  as  being  affected  by  it.  He  therefore 
had  no  case  at  all. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  504 ;  6  W.  &  S.  98 ;  8  Id.  381  ;  4  Ban-  495  ; 
10  Casey  211.     ||  2  Outer.  40.  || 
Cited  by  the  Court,  7  Barr  205  ;  9  Casey  441 ;  8  Wright  73. 
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Lentz  and  Another  against  Hertzog  and  Others. 

IN    ERROR. 

In  1811,  I.  J.  with  M.  B.,  his  wife,  conveyed  certain  real  estate  (the  pro- 
perty of  the  wife)  to  a  trustee,  in  trust,  that  M.  B.  might  receive  the  rents 
and  profits  during  her  life,  and  after  her  death,  then  as  to  a  certain  mes- 
suage, &c.,  for  the  use  of  M.  Y.,  a  daughter  of  M.  B.,  her  heirs  and  assigns  ; 
and  as  for  the  rest  and  residue  of  the  estates,  to  the  use  of  F.  L.,  a  son  of 
M.  B.,  charged  with  the  payment  of  $3000  each,  to  A.  H.  &  S.  G..  daughters 
of  M.  B.  ;  and  with  an  annuity  of  §100  per  annum  to  M.  Y.  during  her 
life.  In  1813,  F.  L.  conveyed  to  I.  J.  the  estates  settled  upon  him  by  the 
deed  of  1811,  charged  with  the  said  sums  and  annuity.  In  1818,  the  several 
children  in  whose  favor  the  said  sums  and  annuity  were  settled,  acknowl- 
edged by  deed  to  have  received  full  satisfaction  therefor  from  I.  J. ;  and  the 
trustee  re-conveyed  to  I.  J..  and  M.  B.  his  wife,  her  heirs  and  assigns  forever. 
In  1824,  I.  J.,  and  M.  B.  his  wife,  conveyed  a  certain  messuage  and  lot  of 
ground  (which  had  been  purchased  with  the  proper  money  of  M.  B.),  to  a 
trustee,  in  trust,  to  permit  the  grantors  to  take  the  rents  and  profits  during 
their  lives,  &c.,  and  on  the  death  of  the  survivor  to  convey  such  parts  of  the 
premises  as  should  be  undisposed  of,  to  such  person  or  persons  as  should  then 
be  the  heirs  and  legal  representatives  of  the  said  M.  B.,  and  in  such  parts, 
shares,  and  proportions,  as  such  person  or  persons  should  be  entitled  to, 
according  to  the  laws  of  Pennsylvania  in  case  of  intestacy :  Held,  that  the 
payments  to  the  several  children  mentioned  in  the  deed  of  1811,  were  to  be 
considered  as  advancements,  and  that  under  the  last-mentioned  clause  in  the 
deed  of  1824,  the  children  so  advanced  were  not  entitled  to  distributive  shares 
of  the  real  estate  therein  mentioned,  until  a  child  not  provided  for  in  the  deed 
of  1811,  had  received  an  equal  share  of  the  estate. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

In  the  court  below  Peter  Hertzog  and  Ann  his  wife,  in  right 
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of  the  said  Ann,  and  Thomas  Graham  and  Sarah  his  wife,  in  right 
of  the  said  Sarah,  brought  an  action  of  partition  to  June  term 
1835,  against  Francis  Lasher  and  Maria  Young,  who  survived  her 
husband,  Peter  Young,  and  Henry  Lentz  and  Maria  Barbara  his 
wife,  in  right  of  the  said  Maria  Barbara ;  to  obtain  partition  of  a 
certain  three-story  brick  messuage  and  lot  of  ground,  situate  on  the 
west  side  of  Delaware  Second  street,  between  Brown  street  and 
Poplar  lane,  in  the  Northern  Liberties,  and  county  of  Philadelphia, 
containing  in  breadth  north  and  south  20  feet,  and  in  length  or 
depth  230  feet  more  or  less,  to  St.  John  street ;  which  the  plain- 
.tiffs  averred  that  they  and  the  defendants  held  together  and 
undivided. 

*The  defendants,  Henry  Lentz  and  Maria  Barbara,  his 
wife,  pleaded  non  tenant  insimul.     Judgment  was  obtained 
by  default  against  the  other  defendants. 

The  issue  on  the  plea  of  Lentz  and  wife,  came  on  for  trial  before 
Pettit  (President),  on  the  10th  of  February  1837,  when  the  jury 
rendered  a  special  verdict  finding  the  following  facts  : 

On  the  3d  of  October  1811,  Isaac  Johnson  and  Maria  Barbara 
his  wife,  by  indenture  of  that  date,  granted  and  conveyed  certain 
real  estate,  the  property  of  the  said  Maria  Barbara,  unto  Robert 
Whitehead,  in  trust,  for  the  sole  and  separate  use  of  the  said  Maria 
Barbara,  for  and  during  her  natural  life,  so  that  she,  notwithstand- 
ing her  coverture,  might  receive  the  rents,  issues  and  profits  thereof 
to  her  sole  and  separate  use ;  and  from  and  immediately  after  her 
decease,  then  as  to  a  certain  messuage  and  lot  of  ground  therein 
described,  far  the  use  of  Maria  C.  Young,  a  daughter  of  the  said 
Maria  Barbara,  her  heirs  and  assigns  forever  ;  and,  as  for  the  rest, 
residue  and  remainder  of  the  estates,  &c.,  for  the  only  proper  use 
and  behoof  of  Francis  Lasher,  a  son  of  the  said  Maria  Barbara, 
his  heirs  and  assigns  forever;  under  and  subject,  and  charged  and 
chargeable  nevertheless,  as  in  the  nature  of  a  mortgage,  with  the 
payment  of  the  sum  of  three  thousand  dollars  to  Ann  Hertzog,  a 
daughter  of  the  said  Maria  Barbara,  her  executors,  administrators 
and  assigns,  within  one  year  after  the  decease  of  the  said  Maria 
Barbara  ;  and  also  charged  in  like  manner  with  the  payment  of  a 
like  sum  of  three  thousand  dollars  unto  Sarah  Graham,  another 
daughter  of  the  said  Maria  Barbara,  her  executors,  administrators 
and  assigns,  within  one  year  next  after  tha  decease  of  the  said 
Maria  Barbara ;  and  also  charged  with  the  payment  of  an  annuity 
or  sum  of  one  hundred  dollars  per  annum  unto  the  said  Maria  C. 
Young,  during  all  the  term  of  the  natural  life  of  the  said  Maria, 
and  to  commence  immediately  on  the  decease  of  the  said  Maria 
Barbara. 

By  indenture  dated  the  22d  of  March  1813,  the  said  Francis 
Lasher  granted  and  conveyed  to  Isaac  Johnson  for  the  considera- 
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tion  of  ten  thousand  dollars,  all  the  estates  which  had  been  settled 
upon  him  by  the  deed  before  mentioned,  under  and  subject  as  the 
same  was  made  by  the  above-mentioned  deed ;  and  it  was  therein 
recited  that  on  the  31st  of  July  1810.  he,  the  said  Francis  Lasher 
had  granted  and  convey  the  lot  and  messuage  situate  on  the  south- 
west corner  of  Second  and  Noble  streets,  to  his  sister  Maria  C. 
Young,  in  fee. 

By  indenture  made  the  31st  day  of  March  1818,  between  Thomas 
Graham  and  Sarah  his  wife,  Peter  Hertzog  and  Ann  his  wife,  and 
Maria  C.  Young  (they  the  said  Sarah,  Ann  and  Maria  C.  Young, 
being  daughters  of  Maria  Barbara  Johnson,  wife  of  Isaac  Johnson), 
of  the  one  part,  Robert  Whitehead  of  the  second  part,  and  Isaac 
*  Johnson  and  Maria  Barbara  his  wife,  of  the  third  part;  r#^oo 
the  said  Thomas  Graham  and  Sarah  his  wife,  and  Peter  "- 
Hertzog  and  Ann  his  wife,  respectively  acknowledged  to  have 
received  full  satisfaction  from  the  said  Isaac  Johnson  and  wife,  of 
the  aforesaid  two  several  sums  of  three  thousand  dollars,  charged 
in  manner  aforesaid ;  and  Maria  C.  Young  likewise  acknowledged 
to  have  received  from  the  said  Isaac  Johnson  and  wife,  full  satis- 
faction for  the  said  annuity  or  sum  of  one  hundred  dollars  per 
annum ;  and  by  the  said  deed  the  said  Robert  Whitehead  re-con- 
veyed all  the  estate,  &c.,  to  Isaac  Johnson  and  wife,  her  heirs  and 
assigns  forever. 

By  indenture  dated  the  18th  of  October  1824,  the  said  Isaac 
Johnson  and  Barbara  his  wife,  conveyed  to  Peter  Hertzog,  in  fee, 
the  premises  mentioned  in  the  declaration  in  this  suit  (and  which 
had  been  purchased  with  the  proper  money  of  the  said  Maria  Bar- 
bara), in  trust,  to  permit  and  suffer  the  grantors  to  take  the  rents 
and  profits  during  their  joint  lives ;  and  if  the  said  Isaac  Johnson 
should  survive,  to  permit  him  to  take  the  rents  and  profits  during 
his  life ;  with  the  same  provision  in  case  the  said  Maria  Barbara 
should  survive  ;  with  a  power  also  to  the  said  Maria  Barbara  to 
grant  and  convey  the  premises  either  by  absolute  sale  or  by  way 
of  mortgage ;  and  as  respects  such  parts  of  the  premises  as  should 
be  undisposed  of  at  the  death  of  the  survivor,  then  in  trust  to  con- 
vey the  same  "  to  such  person  or  persons  as  shall,  or  may  then  be 
the  heirs  and  legal  representatives  of  the  said  Maria  Barbara,  and  in 
such  parts,  shares  and  proportions  as  such  person  and  persons  shall 
be  entitled  to,  according  to  the  laws  of  Pennsylvania  in  cases  of 
intestacy." 

The  said  Isaac  Johnson  and  Maria  Barbara  were  both  dead  at 
the  commencement  of  the  suit.  No  alteration  was  made  in  the  trusts 
of  the  last-mentioned  deed.  The  said  Maria  Barbara  died  intestate, 
and  without  having  made  any  conveyance  or  disposition  of  the 
estate,  leaving  the  following  children,  viz. :  Francis  Lasher,  Maria 
C.  Young,  Sarah  Graham,  Ann  Hertzog  and  Maria  Barbara  Lentz, 
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who  were  her  heirs  and  legal  representatives  under  the  intestate 
laws  of  Pennsylvania. 

Upon  this  special  verdict,  the  District  Court,  after  argument, 
directed  judgment  to  be  entered  in  favor  of  the  plaintiffs. 

The  defendants  then  took  this  writ  of  error,  and  assigned  the 
following  exceptions. 

1.  That  the  judge  erred  in  directing  judgment  to  be  entered  for 
the  plaintiff,  because  the  deed  of  trust  dated  the  18th  of  October 
1824,  directs  that  the  estate  demanded  in  this  suit  shall  be  conveyed 
to  such  person  or  persons  as  shall  and  may  (at  the  death  of  Isaac 
Johnson  and  wife),  be  the  heirs  and  legal  representatives  of  Maria 
Barbara  Johnson,  and  in  such  parts,  shares,  and  proportions  as  such 
*5281    *Person  or  persons  shall  be  entitled  to,  according  to  the  laws 

-"   of  Pennsylvania  in  case  of  intestacy. 

2.  Because  each  of  the  children  of  the  said  Maria  Barbara  John- 
son (except  Maria  B.  Lentz),  having  received  a  portion  of  the 
mother's  estate  in  her  lifetime,  they  are  not  by  the  law  of  Pennsyl- 
vania in  case  of  intestacy,  entitled  to  receive  a  portion  of  the  house 
and  lot  claimed  in  this  suit,  until  Maria  Barbara  Lentz  shall  have 
received  a  sum  or  portion  of  her  mother's  estate,  equal  to  the  amount 
received  by  her  brother  and  sisters. 

Mr.  Hopkins  argued  for  the  plaintiffs  in  error. 
Mr.  KeemU,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  9th  section  of  the  act  of  the  19th  of  April 
1794,  declares,  that  "  In  case  any  child  shall  have  any  estate,  by 
settlement  of  the  intestate,  in  his  or  her  lifetime,  by  portion  or 
portions  equal  to  the  share  which  shall  be  divided  and  allotted  to 
the  other  children  and  other  descendants,  whether  the  same  be  by 
land  or  personal  estate,  such  person  shall  have  no  share  of  the  estate 
of  which  the  said  person  died  seised  or  possessed ;  and  in  case  any 
child  shall  have  any  estate  by  settlement  from  the  intestate,  or  shall 
have  been  advanced  by  the  said  intestate  in  his  or  her  lifetime, 
whether  the  said  portion  or  advancement  be  in  real  or  personal 
property,  but  not  equal  to  the  share  which  will  be  due  to  the  other 
children  or  descendants,  then  so  much  of  the  surplusage  of  the  said 
estate  of  the  said  intestate  shall  be  distributed  to  such  child  or 
children,  as  shall  make  the  estate  of  all  the  said  children  or  descend- 
ants to  be  equal."  A  provision  somewhat  similar  is  incorporated 
into  the  act  of  the  3d  April  1833.  The  act  is  founded  on  a  prin- 
ciple of  equity,  and  was  intended  to  produce  equality  among  all  the 
branches  of  the  family.  The  law  does  what  it  is  supposed  the 
parent  would  have  done,  had  he  thought  proper  to  transmit  his 
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property  by  will.     If,  therefore,  the  mother  Maria  Barbara  had 
died  intestate  as  to  this  property,  it  will  not  admit  of  argument, 
that  the  portion  or  advancement  secured  to  the  other  children  by  the 
deed  of  the  3d  of  October  1811,  must  be  brought  into  hotchpot, 
before  they  could  claim  a  distributive  share  of  the  part  in  respect 
to  which  she  died  intestate.     The  maintaining  and  education  of  a 
child,  or  the  gift  of  money,  without  a  view  to  a   portion  or  settle- 
ment in  life,  is  not  deemed  an  advancement.     The  intention  of  the 
donor  enters  into  the  consideration  of  the  gift ;  and  whether  it  be 
a  gift  out  and  out,  or  a  portion  or  advancement,  may  depend  on 
circumstances ;  for  when  a  contrary  intention  appears  it  will  not  be 
deemed  such.     And  this  is  supposed  to  be  the  case  when  small 
sums  of  money,  of  which  no  account  is  *taken,  are  given  by   r*-o4 
a   parent  to  his  child,  or  when  money  is  advanced  for  his    *- 
education  and  maintenance.     But  even  in  these  cases  it  may  be 
otherwise,  where  circumstances  exist  which  clearly  indicate  a  con- 
trary intention.     But  where  a  sum  of  money,  or  property  of  greater 
value  is  given  to  one  child,  charged  with  the  payment  of  a  sum  of 
money  to  other  children,  there  is  no  reason  to  say  that  this  must 
not  be  taken  as  an  advancement,  portion  or  settlement,  within  the 
meaning  of  the  act.     And  this  is  the  case  here.     It  can  make  no 
difference  whether  the  child  to  whom  the  portion  is  given,  is  at  the 
time  married  and  settled  in  life,  or  is  about  to  enter  into  that  state. 
If  it  is  intended  as  a  provision  or  portion  of  his  father's  estate  in 
anticipation,  he  must  account  for  its  value  before  he  can  entitle  him- 
self to  a  distributive  share  of  the  estate  which  remains  of  his  fathep 
at  his  death.  It  is  s.aid  in  Swinburne  217,  that  the  advancement  that 
will  exclude  a  child  must  be  by  the  father  and  not  by  any  other. 
And  this  is  true,  in  the  sense  there  used,  for  the  advancement  must 
be  made  by  the  father,  to  exclude  the  son  from  participating  in  the 
father's  estate.     A  gift  proceeding  from  other  than  the  father,  is 
placed  by  law  on  the  same  ground  as  a  fortune  acquired  by  the  skill 
and  industry  of  the  child,  and  this  it  is  not  pretended  he  is  bound  to 
bring  into  hotchpot.     The  mother's  estate  is  governed  by  the  same 
rules  as  the  estate  coming  from  the  father,  as  is  manifest  from  the 
reason  of  the  thing  and  the  act  itself,  which  has  reference  in  express 
words  to  the  estate  of  the  mother. 

And  this  leads  to  the  construction  of  the  deed  of  the  18th  Octo- 
ber 1824,  by  Johnson  and  wife  to  Hertzog,  and  particularly  that 
part  of  it  in  which  it  is  declared  that  the  trustees  shall  grant  and  con- 
vey the  said  premises,  or  such  parts  thereof  as  shall  remain  unsold 
and  undisposed  of,  "  to  such  person  or  persons  as  shall  and  may 
then  (to  wit,  at  the  death  of  the  said  Maria  Barbara  and  Isaac 
Johnson),  be  the  heirs  and  legal  representatives  of  the  said  Maria 
Barbara ;  and  in  such  parts,  shares  and  proportions,  as  such  person 
or  persons  shall  be  entitled  to  according  to  the  laws  of  Pennsyl- 


524  SUPREME  COURT  \MarcTi  Term, 

[Lentz  v.  Hertzog.] 

vania  in  cases  of  intestacy."  In  order  to  designate  the  persons  who 
are  to  take  under  this  description  in  the  deed,  we  must  resort  to  the 
laws  of  intestacy,  which  give  it  to  the  children,  and  the  representa- 
tives of  a  deceased  child  or  children,  per  stirpes  and  not  per  capita, 
And  where  can  we  draw  the  line  of  distinction  ?  If  this  be  neces- 
sary in  the  one  case,  why  not  in  the  other,  especially  when  the 
construction  produces  equality.  The  grantor  says,  they  shall  have 
it  in  such  parts,  shares  and  proportions  as  such  person  or  persons 
shall  be  entitled  to,  according  to  the  intestate  laws  ;  or  in  other 
words,  in  case  she  does  not  dispose  of  it  in  her  lifetime,  the  property 
is  to  be  distributed  in  the  same  manner,  and  in  the  same  proportions 
as  if  she  had  died  intesta-te.  If  it  had  been  intended  that  they 
should  take  an  equal  share  of  the  land,  as  tenants  in  common,  it  is 
difficult  to  imagine  why  this  language  was  used.  But  on  the  sup- 
*COK-I  position  that  the  children  *who  were  equally  dear  to  her, 
'  were  to  be  put  on  an  equal  footing  at  her  death,  it  may  be 
readily  explained.  There  may  have  been  reasons  which  made  an 
advance  to  one  or  more  children  at  the  time  perfectly  proper,  which 
did  not  apply  to  another.  But  this  reason  may  have  ceased  to 
exist,  and  it  is  by  no  means  inconsistent  with  the  idea  that  the 
parent  intended  to  place  all  her  children  on  perfectly  equal  grounds 
at  her  death.  That  this  may  have  been  the  case,  is  probable ;  and 
no  reason  has  been  given  why  one  or  more  children  should  be  so 
greatly  preferred  to  another  in  the  distribution  of  the  estate.  The 
court  learns  to  that  construction  which  produces  equality  among 
children  ;  the  law,  which  is  based  upon  equality,  applies  equally  in 
this  state  to  real  and  personal  property. 

This  view  of  the  case,  makes  it  immaterial  whether  the  estate 
was  executory  or  executed  ;  whether  the  words  "  heirs  and  legal 
representatives,"  were  words  of  purchase  or  limitation  ;  or  whether 
the  estate  to  the  heirs  and  legal  representatives,  was  an  estate  for 
life  or  in  fee.  The  court  are  of  the  opinion,  that  Maria  Barbara 
Lentz  is  entitled  to  receive  the  sum  of  three  thousand  dollars,  &c., 
or  other  sum  which  may  be  hereafter  ascertained,  to  make  her 
equal  to  her  brothers  and  sisters,  before  division  of  the  estate. 

Judgment  reversed,  and  judgment  for  the  defendant. 

Cited  by  Counsel,  10  Watts  167  ;  9  Harris  286 ;  5  Casey  210;  7  Id.  338. 
Cited  by  the  Court,   1  Grant  371  ;    4  Wright  60;  ||  Story's  Appeal,  2 
Norris  99.  || 

See  also  ante,  130. 
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Comly  against  McBride. 


IN    ERROR. 


||  A  receipt  of  the  price  of  goods  by  an  agent  of  a  consignee,  is  a  receipt 
by  such  consignee,  so  as  to  enable  the  consignor  to  maintain  an  action  for 
money  had  and  received  against  the  consignee,  even  though  such  agent  failed 
to  remit  said  price  to  such  consignee.  || 1 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit,  brought  by  Patrick  McBride, 
who  was  a  manufacturer  of  domestic  goods,  against  Samuel  Comly, 
to  whom,  as  he  alleged,  he  had  consigned  certain  cases  of  such 
goods  for  sale. 

The  first  and  second  counts  of  the  declaration  were  for  selling 
under  the  invoice  price,  against  the  defendant's  promise  and  under- 
taking. The  third  was  for  negligence  in  the  sale,  and  selling  for 
less  than  could  have  been  got,  with  ordinary  and  reasonable  care, 
by  five  hundred  dollars.  The  fourth  was  for  not  rendering  a  rea- 
sonable account  of  the  sale,  and  for  not  paying  over  the  proceeds  to 
the  plaintiff.  This  count  alleged  a  sale  of  the  goods  by  the  defend- 
ant, but  contained  no  averment  of  his  receipts  of  the  proceeds. 
The  fifth  and  remaining  counts  were  for  goods  sold  and  delivered, 
money  had  and  received,  and  an  account  stated. 

It  appeared  on  the  trial  that  the  goods  were  consigned  to  Comly 
in  Philadelphia,  to  be  sent  to  one  Thompson,  a  commission  mer- 
chant at  New  Orleans,  who  it  appeared  was  in  the  habit  of  selling 
goods  for  other  persons  as  well  as  for  Comly,  who  was  his  agent 
here,  to  send  him  goods  and  procure  him  consignments.  Testi- 
mony was  adduced  that  instructions  were  given  by  McBride  in 
Comly's  counting  house  some  time  before  sending  the  goods  or 
invoice,  to  send  them  to  New  Orleans.  McBride  had  called  and 
made  an  arrangement  for  that  purpose. 

It  was  testified  by  a  clerk  in  the  defendant's  employ  at  the  time 
of  the  transaction,  that  in  cases  like  this  the  original  invoice  would 
*be  retained,  and  that  in  this  case  it  was  retained  by  the  r*c97 
defendant,  but  he  did  not  know  where  it  then  was. 

Another  witness  in  the  defendant's  employment  proved  that  he 
had  been  directed  by  the  defendant  to  make  out  an  account  current 
between  the  parties.  That  he  copied  it  from  the  original  account- 

1 1|  The  syllabus  to  the  former  edition  was  as  follows,  viz. : — "  A  receipt  for 
the  price  of  goods  given  by  an  agent  of  a  consignee,  is  a  receipt  by  Lis 
employer,  so  as  to  enable  the  consignor  to  maintain  an  action  for  money  had 
and  received  against  the  consignee."  || 
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sales  of  Thompson.  That  he  was  directed  by  the  defendant  to 
ascertain  the  interest  on  the  sales ;  and  to  add  the  interest  and 
commission  to  McBride's  account,  amounting  altogether  to  about 
twenty-seven  hundred  dollars.  McBride  complaining  that  his 
goods  were  sold  too  low,  the  witness  was  told  by  Comly  to  make 
some  deduction  in  consequence.  That  there  was  an  effort  to  com- 
promise after  McBride's  complaint ;  and  the  witness  was  requested 
to  make  out  an  account  by  which  the  parties  were  to  settle  the  mat- 
ter in  dispute.  He  was  told  to  take  off  all  the  charges  in  New 
Orleans,  and  all  in  Philadelphia.  It  was  a  settlement  of  Mc- 
Bride's account  in  the  book — account  of  sales  of  his  goods  sold 
under  the  limits,  but  that  he  understood  that  McBride  fled  from 
the  proposal.  Another  witness  who  was  requested  by  the  plaintiff 
to  call  on  Comly  about  his  sales,  said  that  he  never  heard  him  dis- 
claim responsibility  as  principal  in  this  transaction,  and  that  he 
did  not  pretend  that  he  was  settling  with  McBride  as  agent  for  the 
Thompsons.  That  the  witness  had  himself  sent  goods  to  New 
Orleans  through  the  defendant,  who  had  never  attempted  to  shift 
the  responsibility  from  himself  to  Thompson  ;  nor  pretended  that 
he  was  settling  with  him  as  the  agent  of  Thompson.  Testimony 
was  also  given,  that  in  the  spring  of  1835  goods  advanced  in 
price. 

On  the  part  of  the  defendant  it  was  proved  by  various  witnesses 
in  New  Orleans,  that  the  goods  were  sold  for  their  full  market 
value  at  the  time. 

The  defendant  also  gave  the  evidence  of  a  colored  man  in  his 
employ,  and  whose  business  it  was  to  examine  all  the  invoices  con- 
signed to  him  in  this  city  and  suburbs,  and  to  mark  them  if  correct, 
that  these  goods  never  came  into  Comly 's  store,  but  went  directly  to 
the  wharf.  This  witness  swore  that  he  came  out  of  the  store  to 
obtain  the  invoice,  and  followed  the  drays,  which  went  down  to  the 
wharf  ;  that  on  the  wharf  McBride  came  up  to  the  witness  and  said 
he  had  a  lot  of  goods  ;  and  on  being  asked  for  the  invoice,  he  said, 
they  are  not  for  you,  I  am  going  to  ship  them  to  New  Orleans.  The 
witness  then  left  him  and  came  up  to  the  store  :  it  was  one  of  Mr. 
Comly 's  vessels  ;  McBride  did  not  give  him  the  invoice  ;  witness 
had  no  recollection  of  dates  ;  and  said  that  he  had  never  mentioned 
those  facts  to  his  employer  or  any  one  else. 

It  was  also  proved  that  Thompson  suspended  payment  in  April 
1837  :  that  Comly  was  a  very  heavy  creditor  of  Samuel  Thomp- 
son's, about  $500,000 :  in  February  1836,  it  was  upwards  of 
#^90-1  *400,000,  and  it  appeared  to  have  been  so  for  a  considerable 
J  time  :  that  Thompson  did  not  remit  specially  to  pay  these 
sales  ;  but  did  remit  large  sums  from  time  to  time. 

The  original  invoice  furnished  by  the  plaintiff  to  the  defendant 
was  not  in  evidence. 
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The  account-sales  of  Thompson,  dated  the  30th  of  November 
1835,  and  6th  of  January  1836,  were  headed  "  Sales  account  of 
Patrick  McBride,  by  order  of  Samuel  Comly." 

The  invoice  of  the  eleven  cases  of  domestics  purported  to  be  con- 
signed to  Mr.  Samuel  Thompson,  for  sale,  on  account  of  Patrick 
McBride. 

The  learned  judge  in  his  charge  to  the  jury  said, — That  it  was  a 
question  of  fact  for  their  decision,  whether,  as  the  plaintiff  con- 
tended, the  goods  were  consigned  directly  to  the  defendant  so  as  to 
make  him  responsible,  or,  as  the  defendant  alleged,  they  were  con- 
signed to  Mr.  Samuel  Thompson,  at  New  Orleans,  so  that  the 
defendant  was  a  mere  forwarding  agent,  and  not  answerable  for  the 
sales.  That  if  the  jury  were  of  opinion  with  the  plaintiff,  on  the 
question  jus-t  stated,  the  plaintiff  could  recover  upon  the  declaration 
filed  in  this  action.  In  commenting  upon  the  evidence,  the  judge 
noticed  the  fact  that  in  the  account-sales  made  out  by  Mr.  Thomp- 
son and  produced  by  the  defendant,  commission  and  guaranty  were 
charged  by  Samuel  Thompson,  and  the  net  proceeds  of  sales  placed 
to  the  credit  of  Samuel  Comly  ;  that  if,  on  the  facts,  Mr.  Comly 
was  liable  to  the  plaintiff,  he  might,  so  far  as  the  plaintiff  was  con- 
cerned, be  regarded  by  the  jury  as  having  had  and  received  to  the 
use  of  the  plaintiff,  the  net  proceeds  thus  passed  to  his  credit — no 
matter  what  the  actual  state  of  the  general  account  between  him 
and  Mr.  Thompson  was.  As  there  was  a  count  in  the  declaration 
for  money  had  and  received,  the  judge  thought,  without  looking  to 
the  other  counts  (though  the  plaintiff  was  entitled  to  have  them  con- 
sidered if  necessary),  that  if  the  jury  found  for  the  plaintiff  on  the 
merits,  the  action  could  be  maintained. 

To  this  charge  exception  was  taken  by  the  defendant :  and  the 
verdict  being  for  the  plaintiff,  this  writ  of  error  was  brought  and 
error  was  assigned  as  follows  : 

1.  The  court  erred  in  charging  the  jury,  that  the  sales  of  the 
goods  having  been  made  by  Samuel  Thompson,  and  the  proceeds  of 
the  same  passed  to  the  credit  of  Comly  by  Thompson,  might  be 
considered  by  the  jury  as  so  much  money  had  been  received  by  the 
defendant  to  the  use  of  the  plaintiff — although  there  was  no 
evidence  to  show  that  the  defendant  had  ever  received  any  money 
or  remittance  from  Thompson  for  or  on  account  of  said  sales. 

*2.  The  judge  erred  in  this,  that  he  declined  to  charge   r^rnq 
the  jury,  that  the  action  was  not  sustained  by  the  evidence   '• 
as  he  was  requested  to  do,  but  on  the  contrary  charged  that  the 
same  was  good,  and  that  the  plaintiff  might  recover  upon  it. 

Mr.  Me  Call,  for  the  plaintiff  in  error. 

The  only  question  is,  will  money  had  and  received  lie  where  the 
defendant  has  not  actually  received  money,  but  only  a  credit  for 
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money  from  an  insolvent  person  ?  This  is  the  only  point  to  be  de- 
cided ;  for  the  judgment  being  entered  generally  on  all  the  counts, 
cannot  be  sustained  if  the  count  for  money  had  and  received  be 
bad.  That  the  money  was  ever  actually  received  by  Comly  is  not 
pretended ;  nor  can  it  be  maintained  that  an  equivalent  for  it  has 
been  received,  unless  it  can  be  shown  that  a  mere  book  credit  from 
a  man  who,  at  the  time  of  the  credit  was  deeply  indebted  to  him  and 
ever  since  so  continued,  is  equivalent  to  a  receipt  of  money.  During 
the  period  embracing  these  sales,  Comly  was  a  creditor  of  Thomp- 
son of  upwards  of  five  hundred  thousand  dollars. — [KENNEDY,  J. 
Is  not  the  receipt  of  the  agent  the  receipt  of  the  principal  ?]  Not 
for  the  purpose  of  maintaining  this  form  of  action.  The  money 
must  actually  be  received  to  sustain  this  action,  not  by  any  intend- 
ment  of  the  law.  Perhaps  there  may  be  a  solitary  exception  in  the 
case  of  negotiable  paper.  It  is  a  question  of  remedy.  There  is  a 
class  of  cases  in  which  an  agent  or  middle-man  who  has  received  a 
credit  from  his  sub-agent  has  been  held  responsible  to  the  principal 
in  this  form  of  action.  But  that  is  where  another  element  is  combined, 
namely,  the  destruction  of  the  principal's  remedy  against  the  sub- 
agent  by  the  acts,  negligence  or  omissions  of  the  middle-man ;  in  other 
words,  where  he  has  made  the  debt  his  own.  Such  was  Andrew  v. 
Robinson,  3  Camp.  198 ;  and  Wilkinson  v.  Clay,  6  Taunt.  110. 
But  these  cases  have  no  analogy  to  this.  Comly  has  not  tied  up 
the  plaintiff's  hands  as  to  Thompson,  nor  destroyed  any  security 
or  impaired  any  obligation  of  Thompson  to  him.  [GiBSON,  C.  J. 
Could  McBride  recover  against  Thompson — Is  there  any  privity 
between  them  ?J  I  submit  that  he  clearly  has  a  right  to  look  to 
Thompson,  who  was  his  agent  in  New  Orleans  as  Comly  was  here. 
He  then  commented  on  the  facts  to  show  that  such  privity  existed 
between  McBride  and  Thompson. 

Mr.  Haly,  for  the  defendant  in  error. 

There  was  evidence  that  the  vendor  of  the  consigned  property 
in  New  Orleans,  was  the  defendant's  agent,  and  that  the  defendant 
never  disclaimed  his  liability  as  principal,  for  the  proceeds  of  sale ; 
further  that  the  amount  was  passed  to  the  defendant's  credit  in  the 
account  sales  furnished  to  him  by  his  sub-agent,  and  that  large 
amounts  were,  in  fact,  remitted  to  the  defendant,  though  not  spe- 
cially on  this  account.  The  jury  have  found  against  the  defendant 
as  principal,  upon  the  whole  evidence,  and,  however  the  objections 
*rqA-i  now  *raised  might  have  constituted  grounds  for  an  applica- 
J  tion  for  a  new  trial  below,  they  are  unavailable  here  after 
verdict.  The  jury  having  found  the  fact  of  a  receipt  of  the  plain- 
tiff's moneys  by  the  defendant's  agent,  the  defendant  himself  is 
bound  thereby  and  the  count  for  money  had  and  received  is  appli- 
cable, and  all  sufficient  for  the  plaintiff's  purposes.  He  never 
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recognised  Thompson  as  his  agent ;  is  content  with  the  finding  of 
the  jury  against  the  defendant ;  and  therefore  declines  (as  he  always 
has)  the  proffered  remedy  against  the  sub-agent,  who  was  notor- 
iously insolvent  before  he  went  to  New  Orleans. 

Mr.  Srashears  in  reply. 

PEE  CURIAM. — A  remittance  of  the  proceeds  of  sales  by  an 
agent  is  not  necessary  to  maintain  an  action  against  the  principal. 
It  is  true  that  an  action  for  money  had  and  received  cannot  be 
sustained  unless  money  has  been  actually  received,  but  if  the  actual 
vendor  were  the  defendant's  agent,  of  which  there  was  evidence  to 
go  to  the  jury,  his  receipt  of  the  price  was  the  defendant's  receipt 
of  it.  Finally  there  was  a  count  in  the  declaration  on  which  the 
plaintiff  might  recover.  Judgment  affirmed. 

||  Cited  by  Counsel,  11  Norris  525 ;  s.  c.  9  W.  N.  C.  52. || 
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The  Commonwealth  against  Green  and  others.1 

QUO   WARRANTO. 

1.  The  General  Assembly  of  the  Presbyterian  Church  is  not  a  quasi  cor 
poration.     A  quasi  corporation  has  capacity  to  sue  and  be  sued,  as  an  arti- 
ficial person,  which  the  General  Assembly  has  not.     It  is  also  established  by 
law,  which  the  General  Assembly  is  not.     Neither  does  the  General  Assembly 
bear  the  same  relation  to  the  corporation  of  the  trustees  of  the  General 
Assembly,  &c..  as  the  shareholders  do  to  a  bank  or  joint-stock  company ;  for 
the  latter  are  an  integrant  part  of  the  body.     The  General  Assembly  is  a 
segrated  association,  which,  though  it  is  the  reproductive  organ  of  corporate 
succession,  is  not  itself  a  member  of  the  body. 

2.  The  General  Assembly  having  no  corporate  quality  in  itself,  it  is  not  a 
subject  of  the  Court's  corrective  jurisdiction,  or  of  the  Court's  scrutiny, 
further  than  to  ascertain  how  far  its  organic  structure  may  bear  on  the 
question  of  its  personal  identity  or  individuality. 

3.  The  Acts  of  the  General  Assembly  of  1837,  exscinding  the  Synods  of 
Utica.  Genessee,  Geneva  and  the  Western  Reserve,  were  nothing  more  than 
ordinances  of  dissolution. 

4.  The  plan  of  union  of  1801,  between  the  Congregational  and  Presby- 
terian churches,  was  a  mere  temporary  expedient,  and  therefore  acquired  the 
force  of  a  law  without  the  ratification  of  the  presbyteries.     It  could  be  con- 
stitutionally repealed  by  an  ordinary  act  of  legislation  ;  and  those  synods 
which  had  their  root  in  it  could  not  be  expected  to  survive  it. 

5.  A   permanant    amalgamation    of   Congregational    and    Presbyterian 
churches,  would  compromise  a  principle  at  the  very  root  of  Presbyterian 
government,  which  requires  that  the  officers  of  the  church  be  set  apart  by 
special  ordination  for  the  work. 

6.  The  General  Assembly  is  a  homogeneous  body,  uniting  in  itself  without 

1  I  am  indebted  for  the  report  of  this  case  to  F.  W.  Hubbell,  Esq.— REP. 
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separation  of  parts,  the  legislative,  executive,  and  judicial  functions  of  tho 
government. 

7.  The  four  synods  could  not  have  been  proceeded  against  judicially,  for 
they  had  committed  no  offence.    The  plan  of  union,  according  to  its  true 
construction,   admitted  mixed  churches,   partly  congregational  and   partly 
Presbyterian,  into  the  Presbyterian  system,   and  authorized  them  to  send 
unordained  lay  delegates  to  the  presbyteries.     Had  the  synods  been  judicially 
prosecuted  for  this  relaxation,  they  could  have  pleaded  the  plan  of  Union  as 
a  defence. 

8.  These  acts  of  exscision  did  not  exclude  the  Presbyterian  parts  of  the  four 
synods  from  the  church  ;  provision  being  made  for  them,  by  allowing  them  to 
attach  themselves  to  the  nearest  presbytery. 

9.  It  is  immaterial  to  inquire  into  the  fact  whether  the  four  synods  had 
actually  been  constituted  on  the  plan  of  Union.     If  the  General  Assembly 
proceeded  in  good  faith,  the  validity  of  its  enactment  cannot  depend  on  the 
justness  of  its  conclusion.    This  court  has  no  power  to  re-judge  ita  judgments. 
%r  09-1         *10.  As  the  synods  in  question  were  constitutionally  dissolved,  the 

'  J  presbyteries  of  which  they  had  been  composed,  were  at  least  for  the 
purpose  of  representation,  dissolved  along  with  them ;  for  no  presbytery  can 
be  in  connection  with  the  General  Assembly,  unless  it  be  at  the  same  time 
subordinate  to  a  synod.  The  commissioners  from  the  exscinded  synods, 
were  not,  therefore,  entitled  to  seats  in  the  General  Assembly. 

11.  But  even  if  they  were  entitled  to  seats,  the  refusal  of  an  appeal  from 
the  decision  of  the  moderator,  would  be  no  ground  for  the  degradation  of 
that  officer  at  the  call  of  a  minority ;  nor  could  it  impose  on  the  majority  an 
obligation  to  vote  on  a  question  put  unofficially,  and  out  of  the  usual  course. 

1'2.  When  a  question  is  put  by  the  established  organ,  silence  is  acquies- 
cence with  the  majority,  because  each  member  is  supposed  to  have  assented 
beforehand  to  the  process  pre-established  to  ascertain  the  general  will  ;  but 
this  rule  of  implied  assent  is  inapplicable  to  a  measure  which  is  essentially 
revolutionary,  and  based  on  no  pre-established  process  of  ascertainment 
whatever. 

13.  To  affect  silent  members  with  an  implication  of  assent,  the  ground  of 
the  motion,  and  the  nature  of  the  question  must  be  so  explicitly  put  before 
them  as  to  prevent  misconception  or  mistake. 

14.  The  moderator  of  the  preceding  year,  presiding  under  the  provision  of 
the  constitution  during  the  organization  of  the  succeeding  year,  is  a  mere 
mechanical  instrument  of  organization,  and  not  at  all  subject  to  the  control 
of  the  General  Assembly. 

15.  If  he  were  corporeally  present,  but  refused  to  perform  his  functions, 
he  might  be  deemed  constructively  absent,  insomuch  that  the  commissioners 
might  proceed  to  the  choice  of  asubstitute  ;  but  not  if  he  had  entered  on  the 
performance  of  his  task. 

16.  A  motion  to  put  upon  the  roll  the  names  of  the  commissioners  from 
the  four  synods,  made  before  the  body  was  sitting,  under  the  presidency  of 
its  own  moderator,  was  premature.     Such  questions  are  proper  for  the  deci- 
sion of  the  body  when  it  is  fully  constituted  and  prepared  for  organization. 

17.  The  title  of  the  commissioners  from  the  exscinded  synods,  could  be 
determined  only  by  the  action  of  the  house,  which  could  not  be  had  before 
its  organization  was  complete.     In  the  meantime  the  moderator  was  bound 
as  the  executive  instrument  of  the  preceding  assembly,  to  put  its  ordinances 
in  execution  ;  for  to  the  actual  assembly,  and  not  to  the  moderator  of  the 
preceding  one,  it  belonged  to  repeal  it. 

THIS  was  a  quo  warranto  issued  by  this  court  under  the  act  of 
the  14th  of  June  1836.  The  suggestion  and  other  pleadings  were 
in  the  following  words. 
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"  City  and  County  of  Philadelphia,  ss. 

"James  Tod,  John  R.  Neff,  Frederick  A.  Raybold,  George  W. 
McClelland,  William  Darling,  and  Thomas  Fleming,  who  sue  for 
the  Commonwealth  in  this  behalf,  come  here  into  the  Supreme  Court 
for  the  Eastern  District  of  Pennsylvania,  and  for  the  said  Common- 
wealth give  the  court  here  to  understand  and  be  informed,  that 
Ashbel  Green,  William  Latta,  Thomas  Bradford,  Solomon  Allen, 
and  Cornelius  C.  Cuyler,  all  of  the  city  and  county  of  Philadelphia, 
since  the  twenty-fourth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-eight,  have  exercised  and  do  still 
exercise  the  franchises  and  privileges  of  corporators,  within  the  said 
city  and  county,  without  lawful  authority,  namely,  the  franchises 
and  privileges  of  trustees  of  a  certain  corporation,  called  and  known 
by  the  name  of  Trustees  of  the  General  Assembly  *of  the  r^/rqo 
Presbyterian  Church  of  the  United  States  of  America :  That  "- 
on  the  day  and  year  last  aforesaid,  the  above-named  James  Tod, 
John  R.  Neff,  Frederick  A.  Raybold,  George  W.  McClelland, 
William  Darling,  and  Thomas  Fleming,  were  in  due  and  regular 
form  of  law,  elected  trustees  of  the  said  corporation,  by  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United  States  of 
America,  agreeably  to  the  provisions  of  an  act  of  assembly,  passed 
on  the  twenty-eighth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-nine,  entitled,  An  act  for  incor- 
porating the  trustees  of  the  Ministers  and  Elders  constituting  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America,  but  notwithstanding  the  said  election,  they  the  said 
Ashbel  Green,  William  Latta,  Thomas  Bradford,  Solomon  Allen, 
and  Cornelius  C.  Cuyler,  have  for  the  time  aforesaid  used,  and  still 
do  use  the  franchises,  offices,  privileges,  and  liberties  aforesaid,  and 
during  the  said  time  have  usurped  and  do  usurp  upon  the  Common- 
wealth therein,  to  the  great  damage  and  prejudice  of  the  constitu- 
tion and  laws  thereof.  Whereupon  the  said  relators  for  the  said 
Commonwealth,  do  make  suggestion  and  complaint  of  the  premises, 
and  pray  due  process  of  law  against  the  said  Ashbel  Green,  William 
Latta,  Thomas  Bradford,  Solomon  Allen,  and  Cornelius  C.  Cuyler, 
in  this  behalf  to  be  made,  to  answer  to  the  said  Commonwealth  by 
what  warrant  they  claim  to  have,  use  and  enjoy  the  franchises  and 
privileges  aforesaid." 

"  And  now,  this  thirty-first  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-eight,  comes  the  said  Ashbel 
Green,  by  John  K.  Kane,  his  attorney,  and  protesting  that  the 
suggestions  filed  in  this  case.,  is  altogether  insufficient  in  law,  and 
that  he  need  not,  according  to  the  law  of  the  land,  to  make  answer 
thereunto ;  nevertheless,  for  a  plea  in  this  behalf  he  saith,  that 
the  said  Commonwealth  ought  not  to  implead  him  by  reason 
of  the  premises  in  the  said  suggestion  set  forth  because  he 
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saith,  that  by  the  first  section  of  an  act  of  assembly  of  this 
Commonwealth,  passed  the  twenty-eighth  day  of  March  A.  D. 
1799,  entitled  An  act  for  incorporating  the  trustees  of  the  Minis- 
ters and  Elders  constituting  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of  America,  this  defendant 
and  certain  other  citizens  of  this  Commonwealth,  were  made, 
declared  and  constituted  a  corporation  and  body  politic  and  cor- 
porate in  law  and  in  fact  to  have  continuance  forever,  by  the 
name,  style  and  title  of  Trustees  of  the  General  Assembly  of 
the  Presbyterian  Church,  in  the  United  States  of  America  ;  by 
force  of  which  said  act  of  assembly,  he  saith  that  he  became  law- 
fully authorized  and  entitled  to  exercise  with  his  associates,  in  that 
behalf  lawfully  constituted,  the  office  of  one  of  the  trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
^  r  04-1  of  America,  and  the  franchises,  liberties  and  privileges  *there- 
•"  unto  belonging  and  appertaining,  within  the  city  and  county 
of  Philadelphia.  And  he  further  in  fact  saith,  that  he  did  there- 
upon accept  and  take  upon  himself  the  said  office,  and  that  he  hath 
ever  since  and  as  well  after  as  before  the  twenty -fourth  day  of  May 
A.  D.  1838,  exercised  and  continued  to  exercise  the  same  in 
the  city  and  county  of  Philadelphia,  by  virtue  of  the  said  act  of 
assembly  of  this  Commonwealth ;  all  of  which  he  is  ready  to 
verify,  without  this,  that  on  the  twenty-fourth  day  of  May 
A.  D.  1838,  or  at  any  other  time  before  or  since,  the  relators  or  any 
of  them  were  in  due  and  regular  form  of  law  elected  trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America,  as  they  have  suggested  to  this  honorable  court.  And 
without  this,  that  by  reason  of  any  matter  or  thing  whatsoever,  the 
said  office  of  this  defendant  and  his  right  to  have,  exercise  and 
enjoy  the  same  together  with  the  liberties,  franchises  and  privileges 
thereunto  belonging  and  appertaining,  have  been  in  any  wise 
vacated,  determined  or  abridged.  Wherefore,  this  defendant  prays 
judgment,  and  that  the  office,  liberties,  franchises  and  privileges, 
by  him  herein  claimed  as  aforesaid,  maybe  adjudged  and  allowed.' 
"  And  now,  this  thirty-first  day  of  July,  in  the  year  of  our  Lorn 
one  thousand  eight  hundred  and  thirty-eight,  the  said  Thomas 
Bradford,  one  of  the  above-named  defendants,  in  his  own  proper 
person  comes,  and  protesting  that  the  suggestion  filed  in  this  case, 
is  altogether  insufficient  in  law,  and  that  he  need  not,  according  to 
the  laws  of  the  land,  to  make  answer  thereto  ;  nevertheless,  for  a 
plea  in  this  behalf  he  saith,  that  the  Commonwealth  ought  not  to 
implead  him,  by  reason  of  the  premises  in  the  said  suggestion  set 
forth,  because  he  saith,  that  on  the  twenty-seventh  day  of  May  A.  D. 
1832,  the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America,  then  holding  its  session  in  the  state  of 
Pennsylvania,  to  wit,  in  the  city  of  Philadelphia,  did,  according  to 
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the  provisions  of  an  act  of  assembly  of  this  Commonwealth,  passed 
the  twenty-eighth  day  of  March  A.  D.  1799,  entitled  "  An  act  for 
incorporating  the  Trustees  of  the  Ministers  and  Elders  constituting 
the  General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America,"  in  due  and  regular  form  of  law,  elect,  consti- 
tute and  appoint  him  the  defendant,  to  be  one  of  the  trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  of  the  United  States 
of  America,  by  force  of  which  election  and  appointment  so  made  as 
aforesaid,  he  saith  that  he  became  lawfully  authorized  and  entitled 
to  take  upon  himself,  and  with  his  associates  in  that  behalf  lawfully 
constituted,  to  exercise  and  enjoy  the  office  of  one  of  the  trustees 
of  the  General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America,  and  the  franchises,  liberties  and  privileges 
thereunto  belonging  and  appertaining  within  the  city  and  county 
of  Philadelphia.  And  he  further  in  fact  saith,  that  he  did  there- 
upon *accept  and  take  upon  himself  the  said  office,  and  that  r*cor 
he  hath  ever  since,  and  as  well  after  as  before  the  twenty-  "• 
fourth  day  of  May  A.  D.  1838,  exercised  and  continued  to  exercise 
the  same  in  the  city  and  county  of  Philadelphia,  by  virtue  of  the 
authority  so  to  him  granted  by  the  said  election  and  appointment, 
and  by  virtue  of  the  said  act  of  assembly  of  this  Commonwealth,  all 
which  he  is  ready  to  verify.  Without  this,  that  on  the  twenty- 
fourth  day  of  May  A.  D.  1838,  or  at  any  other  time,  before  or 
since,  the  said  relators  or  any  of  them  were  in  due  and  regular  form 
of  law  elected  trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as  they  have  suggested 
to  this  honorable  court ;  and  without  this,  that  by  reason  of  any 
matter  or  thing  whatsoever,  the  said  office  of  him,  this  defendant, 
and  his  right  to  have,  exercise  and  enjoy  the  same,  together  with 
the  franchises,  liberties  and  privileges  thereunto  belonging  and 
appertaining,  have  been  in  any  wise  vacated,  determined  or 
abridged.  Wherefore  this  defendant  prays  judgment,  and  that  the 
office,  franchises,  liberties  and  privileges  by  him  herein  claimed  as 
aforesaid,  may  be  adjudged  and  allowed  to  him,  and  that  he  may 
be  dismissed  and  discharged  by  the  court  here,  of  and  from  the 
premises  above  charged  upon  him,  &c." 

'•  And  the  said  relators,  who  prosecute  for  the  Commonwealth 
in  this  behalf,  having  heard  the  plea  of  the  said  Ashbel  Green, 
in  manner  and  form  aforesaid,  above  pleaded  in  bar  to  the  said 
suggestion  for  the  said  Commonwealth,  say,  that  by  any  thing  in 
that  plea  alleged  the  said  Commonwealth  ought  not  to  be  barred 
from  having  the  said  suggestion  against  the  said  Ashbel,  because 
protesting  that  the  said  plea  and  the  matters  therein  contained, 
are  not  sufficient  in  law  to  bar  the  said  Commonwealth  from  hav- 
ing the  aforesaid  suggestion  against  the  said  Ashbel,  to  which 
said  plea  in  manner  and  form  above  pleaded  the  said  relators  are 
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under  no  necessity,  nor  any  ways  obliged  by  the  law  of  the  land 
to  answer;  for  replication,  nevertheless,  the  said  relators  say, 
that  by  the  said  act  of  assembly  of  this  Commonwealth,  in  the 
said  plea  above  mentioned  and  referred  to,  it  was  among  other 
things  enacted,  that  the  said  Ashbel  Green  and  seventeen  other 
persons  in  the  said  act  named,  and  their  successors  duly  elected 
and  appointed  in  manner  as  is  thereinafter  directed,  should  be,  and 
they  were  thereby  made,  declared  and  constituted  a  corporation 
and  body  politic  and  corporate  in  law  and  in  fact,  to  have  continu- 
ance forever,  by  the  name,  style  and  title  of  the  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America,  and  that  the  said  corporation  and  their  successors,  by 
the  name,  style  and  title  aforesaid,  should  be  able  and  capable  in 
law  all  and  every  other  matter  and  thing  to  do  in  as  full  and  effect- 
ual a  manner  as  any  other  person,  bodies  politic  or  corporate, 
within  this  Commonwealth  might  or  could  do,  and  that  the  said  cor- 
*53fil  Porati°n  should  not  at  any  time  *consist  of  more  than  eigh- 
*  teen  persons,  whereof  the  said  General  Assembly,  might  at 
their  discretion,  as  often  as  they  should  hold  their  sessions  in  the 
state  of  Pennsylvania,  change  one-third  in  such  manner  as  to  the 
said  General  Assembly  should  seem  proper,  which  said  act  of 
assembly',  the  persons  named  therein  afterwards,  to  wit,  on  the  said 
twenty-eighth  day  of  March,  in  the  year  one  thousand  seven  hun- 
dred and  ninety-nine  accepted,  to  wit,  at  the  city  and  county  afore- 
said. And  the  said  relators  in  fact  say,  that  on  the  seventeenth 
day  of  May,  in  the  year  one  thousand  eight  hundred  and  thirty- 
eight,  the  said  General  Assembly  commenced  and  held  a  session  at 
the  city  of  Philadelphia,  in  the  state  of  Pennsylvania,  to  wit,  at 
the  city  and  county  aforesaid,  and  thenceforth  continued  to  hold  the 
same  there  for  a  long  space  of  time,  and  that  during  the  last-mentioned 
session  thereof,  to  wit,  on  the  twenty-fourth  day  of  May,  in  the  year 
last  aforesaid,  the  said  General  Assembly  in  pursuance  of  the  pro- 
visions of  the  said  act  of  assembly,  and  in  the  due  and  lawful  exer- 
cise of  the  power  and  authority  thereby  conferred  upon  them,  to 
change  the  said  trustees  as  therein  mentioned,  chose  the  said  James 
Tod  to  be  one  of  the  trustees  of  the  General  Assembly  of  the  Pres- 
byterian church  in  the  United  States  of  America,  in  the  place  of 
the  said  Ashbel  Green,  and  he  the  said  James  Tod  was  thereby  then 
and  there  in  due  manner  elected  and  appointed  one  of  the  said 
trustees  as  aforesaid,  in  the  place  of  the  said  Ashbel  Green,  and 
the  said  James  Tod  then  and  there  accepted  and  took  upon  himself 
the  said  office,  and  the  said  General  Assembly  there  by  then  and  there 
amoved,  disfranchised  and  discharged  the  said  Ashbel  Green,  of  and 
from  the  office  of  one  of  the  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  of  America,  and  of  and 
from  the  franchises,  liberties  and  privileges  thereunto  belonging  and 
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appertaining ;  all  and  singular  which  said  matters  and  things  the 
said  relators  are  ready  to  verify  and  prove  as  the  court  shall  award ; 
wherefore  they  pray  judgment,  and  that  the  said  Ashbel  may  be 
convicted  of  the  premises  above  charged  upon  him.  and  that  he  may 
be  ousted  and  altogether  excluded  from  the  said  office  of  one  of  the 
trustees  of  the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America,  so  by  him  claimed  in  manner  aforesaid,  &c." 
"  And  the  said  relators,  who  prosecute  for  the  Commonwealth  in 
this  behalf,  having  heard  the  plea  of  the  said  Thomas  Bradford,  in 
manner  and  form  aforesaid,  above  pleaded  in  bar  to  the  said  sug- 
gestion for  the  said  Commonwealth,  say,  that  by  any  thing  in  that 
plea  alleged  the  said  Commonwealth  ought  not  to  be  barred  from 
having  the  said  suggestion  against  the  said  Thomas,  because  pro- 
testing that  the  said  plea  and  the  matters  therein  contained,  are  not 
sufficient  in  law  to  bar  the  said  Commonwealth  from  having  the 
aforesaid  suggestion  against  the  said  Thomas,  to  which  said  plea  in 
manner  and    form  above  pleaded,  the  said  relaters  are  under  no 
necessity,  nor  any  ways  *obliged  by  the  law  of  the  land  to  r*co" 
answer ;  for  replication,  nevertheless,  the  said  relators  say,   •- 
that  by   the  said   act  of  assembly  of  this  Commonwealth,  in  the 
said  plea  above  mentioned  and  referred  to,  it  was  among  other  things 
enacted,  that  the  said  Ashbel  Green  and  seventeen  other  persons 
in  the  said  act  named,  and  their  successors  duly  elected  and    ap- 
pointed in  manner  as  is  thereinafter  directed,  should  be  and  they 
are  thereby  made,  declared  and  constituted  a  corporation  and  body 
politic  and  corporate  in  law  and  in  fact,  to  have  continuance  for- 
ever, by  the  name,   style  and  title  of  Trustees  of  the  General 
Assembly  of  the    Presbyterian  Church  in  the  United  States  of 
America,  and  that  the  said  corporation  and  their  successors,  by  the 
name,  style  and  title  aforesaid,  should  be  able  and  capable  in  law, 
all  and  every  matter  and  thing  to  do  in  as  full  and  effectual  a  manner 
as  any  other  person,  bodies  politic  or  corporate  within  this  Common- 
wealth, might  or  could  do,  and  that  the  said  corporation  should  not 
at  any  time  consist  of  more  than  eighteen  persons,  whereof  the  said 
General  Assembly  might  at  their  discretion,  as  often  as  they  should 
hold  their  sessions  in  the  state  of  Pennsylvania,  change  one-third 
in  such  manner  as  to  the  said  General  Assembly  should  seem  proper, 
which  said  act  of  assembly,  the  persons  therein  named,  afterwards, 
to  wit,  on  the  said  twenty-eighth  day  of  March,  in  the  year  one 
thousand  seven  hundred  and  ninety-nine,  accepted,  to  wit,  at  the 
city  and  county  aforesaid.     And  the  said  relators  in  fact  say,  that 
afterwards,  to  wit,  on  the  seventeenth  day  of  May  in  the  year  one 
thousand  eight  hundred  and  thirty-eight,  the  said  General  Assembly 
commenced  and  held  a  session  at  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  to  wit,  at  the  city  and  county  aforesaid,  and 
thenceforth  continued  to  hold  the  same  there   for  a  long  space  of 
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time,  and  that  during  the  said  last-mentioned  session  thereof,  to  wit, 
on  the  twenty-fourth  day  of  May  in  the  year  last  aforesaid,  the  said 
General  Assembly  in  pursuance  of  the  provisions  of  the  said  act  of 
assembly,  and  in  the  due  and  lawful  exercise  of  the  power  and 
authority  thereby  conferred  upon  them  to  change  the  said  trustees 
as  therein  mentioned,  elected  and  appointed  the  said  George  W. 
McClelland  to  be  one  of  the  trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States  of  America,  in  the 
place  of  the  said  Thomas  Bradford,  and  he  the  said  George  W. 
McClelland  was  thereby  then  and  there  in  due  manner  elected  and 
appointed  one  of  the  said  trustees  as  aforesaid,  in  the  place  of  the 
said  Thomas  Bradford,  and  the  said  George  W.  McClelland,  then 
and  there  accepted  and  took  upon  himself  the  said  office,  and  the 
said  General  Assembly  thereby  then  and  there  amoved,  disfran- 
chised and  discharged  the  said  Thomas  Bradford,  of  and  from  the 
office  of  one  of  the  trustees  of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  of  America,  and  of  and  from  the 
franchises,  liberties  and  privileges  thereunto  belonging  and  apper- 
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taining,  all  and  singular  which  said  *matters  and  things  the 
said  relators  are  ready  to  verify  and  prove  as  the  court  shall 


award.  Wherefore  they  pray  judgment,  and  that  the  said  Thomas 
Bradford  may  be  convicted  of  the  premises  above  charged  upon  him, 
and  that  he  may  be  ousted  and  altogether  excluded  from  the  said 
office  of  one  of  the  trustees  of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  of  America,  so  by  him  claimed 
in  manner  aforesaid,  &c." 

"  And  the  said  Ashbel  Green,  protesting  that  the  said  plea  of 
the  said  relators,  &c.,  in  manner  and  form  aforesaid,  made  and 
pleaded  in  reply,  and  the  matters  therein  contained,  are  not  suffi- 
cient in  law,  &c.,  and  that  he  need  not,  nor  is  he  obliged  by  the  law 
of  the  land  to  answer  thereto,  yet  the  said  Ashbel  Green,  for  a 
rejoinder  to  the  replication  of  the  said  relators,  saith  that  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America,  did  not  choose  the  said  James  Tod  to  be  one  of  the 
trustees  of  the  General  Assembly  of  the  Presbyterian  church  in  the 
United  States  of  America,  in  the  place  of  the  said  Ashbel  Green, 
nor  was  the  said  James  Tod  in  due  manner  elected  and  appointed 
one  of  the  trustees  as  aforesaid,  in  the  place  of  the  said  Ashbel 
Green,  nor  did  the  said  General  Assembly  amove,  disfranchise  and 
discharge  the  said  Ashbel  Green,  of  and  from  the  office  of  one  of 
the  trustees  of  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America,  nor  of  and  from  the  franchises, 
liberties  and  privileges  thereunto  belonging  and  appertaining  in 
manner  and  form  as  the  said  relators  have  in  their  said  replication 
alleged,  and  of  this,  he  the  said  Ashbel  Green  puts  himself  upon 
the  country,  wherefore  this  defendant  prays  judgment,  &c." 
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"  And  the  said  Thomas  Bradford,  protesting  that  the  said  plea 
of  the  said  relators,  &c.,  in  manner  and  form  aforesaid,  made  and 
pleaded  in  reply,  and  the  matters  therein  contained  are  not  suffi- 
cient in  law,  &c.,  and  that  he  need  not,  nor  is  he  obliged  by  the  law 
of  the  land  to  answer  thereto,  yet  the  said  Thomas  Bradford,  for  a 
rejoiner  to  the  replication  of  the  said  relators  saith,  that  the  Gen- 
eral Assembly  of  the  Presbyterian  Church,  in  the  United  States  of 
America,  did  not  elect  and  appoint  the  said  George  W.  McClelland 
to  be  one  of  the  trustees  of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  of  America,  in  the  place  of  the 
said  Thomas  Bradford ;  nor  was  the  said  George  W.  McClelland 
in  due  manner  elected  and  appointed  one  of  the  said  trustees  in  the 
place  of  the  said  Thomas  Bradford,  nor  did  the  said  General 
Assembly  thereby  then  and  there  amove,  disfranchise  and  discharge 
the  said  Thomas  Bradford  of  and  from  the  office  of  one  of  the 
trustees  of  the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America,  nor  of  and  from  the  franchises,  liber- 
ties and  privileges  fhereunto  belonging  and  appertaining,  in  man- 
ner and  form  as  the  said  relators  have  in  their  said  replication 
alleged,  *and  of  this,  he' the  said  Thomas  Bradford  puts 
himself  upon  the  country,  &c.,  wherefore  the  said  defend- 
ant  prays  judgment,  &c." 

The  defendant,  William  Latta,  was  not  served  with  the  process. 
Cornelius  C.  Cuyler  and  Solomon  Allen  put  in  similar  pleas  and  re- 
joinders ;  and  the  relators  entered  the  similiter  to  all  these  rejoinders. 

Upon  the  issues  so  joined,  the  case  came  on  for  trial  before  Mr. 
Justice  Rogers  and  a  special  jury,  at  the  Nisi  Prius  for  Philadel- 
phia, on  the  4th  day  of  March  1839. 

The  relators,  to  sustain  the  issue  on  their  part,  gave  in  evidence 
the  following  act  of  the  General  Assembly  of  the  Commonwealth 
of  Pennsylvania,  viz. 

An  act  to  incorporate  the  trustees  of  the  ministers  and  elders, 
constituting  the  General  Assembly  of  the  Presbyterian  Church  in 
the  United  States  of  America. 

Whereas  the  ministers  and  elders  forming  the  General  Assem- 
bly of  the  Presbyterian  Church  of  the  United  States  of  America, 
consisting  of  citizens  of  the  state  of  Pennsylvania,  and  of  others 
of  the  United  States  of  America  aforesaid,  have  by  their  petition 
represented,  that  by  donations,  bequests  or  otherwise,  of  charita- 
bly disposed  persons,  they  are  possessed  of  moneys  for  benevo- 
lent and  pious  purposes,  and  the  said  ministers  and  elders  have 
reason  to  expect  further  contributions  for  similar  uses  ;  but  from 
the  scattered  situation  of  the  said  ministers  and  elders,  and 
other  causes,  the  said  ministers  and  elders  find  it  extremely  diffi- 
cult to  manage  the  said  funds  in  the  way  best  calculated  to  answer 
the  intention  of  the  donors  :  Therefore, 
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Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  Commonwealth  of  Pennsylvania,  in  General  Assembly 
met,  and  it  is  hereby  enacted  by  the  authority  of  the  same,  that 
John  Rogers.  Alexander  McWhorter,  Samuel  Stanhope  Smith, 
Ashbel  Green,  William  M.  Tennant,  Patrick  Allison,  Nathan 
Irvin,  Joseph  Clark,  Andrew  Hunter,  Jared  Ingersoll,  Robert 
Ralston,  Jonathan  R.  Smith,  Andrew  Bayard,  Elias  Boudinot, 
John  Nelson,  Ebenezer  Hazard,  David  Jackson,  and  Robert  Smith, 
merchant,  and  their  successors  duly  elected  and  appointed,  in  man- 
ner as  is  hereinafter  directed,  be,  and  they  are  hereby  made, 
declared  and  constituted,  a  corporation  and  body  politic  and  cor- 
porate, in  law  and  in  fact,  to  have  continuance  forever,  by  the 
name,  style,  and  title  of  "  Trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States  of  America;"  and 
by  the  name,  style,  and  title  aforesaid,  shall,  forever,  hereafter,  be 
persons  able  and  capable  in  law  as  well  as  to  take,  receive  and 
hold,  all  and  all  manner  of  lands,  tenements,  rents,  annuities, 
*5401  francni'ses5  and  other  hereditaments,  which  at  any  *time  or 
-•  times  heretofore  have  been  granted,  bargained,  sold  enfe- 
offed,  released,  devised  or  otherwise  conveyed,  to  the  said  ministers 
and  elders  of  the  General  Assembly  of  the  Presbyterian  Church  of 
the  United  States,  or  any  other  person  or  persons,  to  their  use,  or 
in  trust  for  them  ;  and  the  same  lands,  tenements,  rents,  annuities, 
liberties,  franchises,  and  other  hereditaments,  are  hereby  vested  and 
established  in  the  said  corporation,  and  their  successors  forever, 
according  to  the  original  use  and  intent  for  which  such  devises, 
gifts  and  grants  were  respectively  made ;  and  the  said  corporation 
and  their  successors,  are  hereby  declared  to  be  seised  and  possessed 
of  such  estate  and  estates  therein,  as  in  and  by  the  respective  grants, 
bargains,  sales,  enfeoffments,  releases,  devises  and  other  convey- 
ances thereof,  is,  or  are  declared,  limited  and  expressed  ;  also,  that 
the  said  corporation  and  their  successors,  at  all  times  hereafter, 
shall  be  capable  and  able  to  purchase,  have,  receive,  take,  hold, 
and  enjoy,  in  fee-simple,  or  of  lesser  estate  or  estates,  any  lands, 
tenements,  rents,  annuities,  franchises  and  other  hereditaments,  by 
the  gift,  grant,  bargain,  sale,  alienation,  enfeoffment,  release,  con- 
firmation or  devise,  of  any  person  or  persons,  bodies  politic  and 
corporate,  capable  and  able  to  make  the  same ;  And  further,  that 
the  said  ministers  and  elders,  under  the  corporate  name  aforesaid, 
and  their  successors,  may  take  and  receive  any  sum  or  sums  of 
money,  and  any  portion  of  goods  and  chattels,  that  have  been  given 
to  the  said  ministers  and  elders,  or  that  hereafter  shall  be  given, 
sold,  leased,  or  bequeathed  to  the  said  corporation,  by  any  person 
or  persons,  bodies  politic  or  corporate,  that  is  able  or  capable  to 
make  a  gift,  sale,  bequest,  or  other  disposal  of  the  same  ;  such 
money,  goods,  or  chattels,  to  be  laid  out  and  disposed  of,  for  the  use 
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and  benefit  of  the  aforesaid  corporation,  agreeably  to  the  intention 
of  the  doners,  and  according  to  the  objects,  articles  and  condition 
of  this  act. 

Sec.  2.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  no  misnomer  of  the  said  corporation  and  their  successors, 
shall  defeat  or  annul  any  gift,  grant,  devise  or  bequest,  to  or  from 
the  said  corporation,  provided  the  intent  of  the  party  or  parties  shall 
sufficiently  appear  upon  the  face  of  the  gift,  will,  grant  or  other 
writing,  whereby  any  estate  or  interest  was  intended  to  pass  to  or 
from  the  said  corporation. 

Sec.  3.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  said  corporation  and  their  successors,  shall  have  full 
power  and  authority  to  make,  have  and  use,  one  common  seal,  with 
such  device  and  inscription  as  they  shall  think  fit  and  proper  ;  and 
the  same  to  break,  alter  and  renew,  at  their  pleasure. 

Sec.  4.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  said  corporation  and  their  successors,  by  the  name,  style 
and  title  aforesaid,  shall  be  able  and  capable  in  law,  to  sue  and  be 
sued,  plead  and  be  impleaded,  in  any  court,  or  before  any  judge  or 
justice,  in  all  and  all  manner  of  suits,  complaints,  pleas,  matters 
and  *demands,  of  whatsoever  nature,  kind  and  form  they  r*-.ii 
may  be  ;  and  all  and  every  matter  and  thing  to  do,  in  as  •• 
full  and  effectual  a  manner,  as  any  other  person,  bodies  politic  or 
corporate,  within  this  Commonwealth,  may  or  can  do. 

Sec,  5.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  said  corporation  and  their  successors,  shall  be,  and  hereby 
are  authorized  and  empowered  to  make,  ordain  and  establish  by- 
laws and  ordinances,  and  do  every  thing  incident  and  needful  for 
the  support  and  due  government  of  the  said  corporation,  and  man- 
aging the  funds  and  revenues  thereof;  Provided,  the  said  by-laws 
be  not  repugnant  to  the  constitution  and  laws  of  the  United  States, 
to  the  constitution  and  laws  of  this  Commonwealth,  or  to  this  act. 

Sec.  6.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  said  corporation  shall  not  at  any  time,  consist  of  more 
than  eighteen  persons :  whereof  the  said  General  Assembly  may,  at 
their  discretion,  as  often  as  they  shall  hold  their  sessions  in  the  state 
of  Pennsylvania,  change  one-third,  in  such  manner  as  to  the 
said  General  Assembly  shall  seem  proper.  And  the  corporation 
aforesaid,  shall  have  power  and  authority  to  manage  and  dispose 
of  all  moneys,  goods,  chattels,  lands,  tenements  and  hereditaments, 
and  other  estate  whatsoever,  committed  to  their  care  and  trust  by 
the  said  General  Assembly,  but  in  cases  where  special  instructions, 
for  the  mangement  and  disposal  thereof,  shall  be  given  by  the  said 
General  Assembly  in  writing,  under  the  hand  of  their  clerk,  it  shall 
be  the  duty  of  the  said  corporation,  to  act  according  to  such  instruc- 
tions :  Provided,  the  said  instructions  shall  not  be  repugnant  to 
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the  constitution  and  laws  of  the  United  States,  or  to  the  constitution 
and  laws  of  this  Commonwealth,  or  to  the  provisions  and  restrictions 
in  this  act  contained. 

Sec.  7,  8,  9  and  10,  relate  to  the  proceedings  and  powers  of  the 
said  corporation. 

The  plaintiffs  then  gave  in  evidence  the  constitution  of  the  Pres- 
byterian Church,  with  the  form  of  government  and  discipline,  as 
amended  and  ratified  by  the  General  Assembly  in  May  1821,  and 
the  report  of  the  committee  as  to  the  ratification  of  the  amendments, 
from  the  Assembly's  minutes  of  1821.  (p.  5.) 

They  particularly  relied  on  the  following  portions  of  that  consti- 
tution 

Chap.  X.  Of  the  Presbytery.  Sec.  2.  "  A  presbytery  consists 
of  all  the  ministers,  with  one  ruling  elder  from  each  congregation 
within  a  certain  district."  (p.  357.) 

Sec.  7.  u  Any  three  ministers,  and  as  many  elders  as  may  be 
present,  belonging  to  the  presbytery,  being  met  at  the  time  and 
place  appointed,  shall  be  a  quorum  competent  to  proceed  to  busi- 
ness." (p.  358'.) 

*^4.91       *Chap.   XI.  Of  the  Synod.     Sec.  1.     "  As  a  presbytery 
-"   is  a  convention  of  the  bishops  and  elders  within  a  certain 
district ;  so  a  synod  is  a  convention  of  the  bishops  and  elders  within 
a  larger  district,  including  at  least  three  presbyteries." 

"  The  ratio  of  the  representation  of  elders  in  the  synod  is  the 
same  as  in  the  presbytery."  (p.  361.) 

Sec.  2.  "Any  seven  ministers  belonging  to  the  synod,  who  shall 
convene  at  the  time  and  place  of  meeting,  with  as  many  elders  as 
may  be  present,  shall  be  a  quorum  to  transact  synodical  business  ; 
provided  not  more  than  three  of  the  said  ministers  belong  to  one 
presbytery."  (Page  362.) 

Chap.  XII.  Of  the  General  Assembly.  Sec.  1.  "The  Gen- 
eral Assembly  is  the  highest  judicatory  of  the  Presbyterian  Church. 
It  shall  represent  in  one  body,  all  the  particular  churches  of  this 
denomination;  and  shall  bear  the  title  of  The  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America."  (p. 
363.) 

Sec.  2.  "  The  General  Assembly  shall  consist  of  an  equal  dele- 
gation of  bishops  and  elders  from  each  presbytery,  in  the  following 
proportion,  viz. :  each  presbytery  consisting  of  not  more  than  twenty- 
four  ministers,  shall  send  one  minister  and  one  elder ;  and  each 
presbytery  consisting  of  more  than  twenty-four  ministers  shall  send 
two  ministers  and  two  elders ;  and  in  the  like  proportion  for  every 
twenty-four  ministers  in  any  presbytery ;  and  these  delegates 
so  appointed  shall  be  styled,  Commissioners  to  the  General 
Assembly." 

Sec.  3.  "  Any  fourteen  or  more  of  these  commissionerSj  one- 
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half  of  "whom  shall  be  ministers,  being  met  on  the  day,  and  at  the 
place  appointed,  shall  be  a  quorum  for  the  transaction  of  business." 
(p.  364.) 

They  also  gave  in  evidence  a  certain  resolution  of  the  General 
Assembly  of  the  Presbyterian  Church  for  the  year  1837,  which  is 
in  these  words. 

;'  But  as  the  '  Plan  of  Union'  adopted  for  the  new  settlements 
of  1801,  was  originally  an  unconstitutional  act  on  the  part  of  that 
assembly — these  important  standing  rules  having  never  been  sub- 
mitted to  the  presbyteries ;  and  as  they  were  totally  destitute  of 
authority,  as  proceeding  from  the  General  Association  of  Connec- 
ticut, which  is  invested  with  no  power  to  legislate  in  such  cases, 
and  especially  to  enact  laws  to  regulate  churches  not  within  her 
limits ;  and  as  much  confusion  and  irregularity  have  arisen  from 
this  unnatural  and  unconstitutional  system  of  union,  therefore,  it 
is  resolved,  that  the  act  of  assembly  of  1801,  entitled  a  '  Plan  of 
Union,'  be,  and  the  same  is  hereby  abrogated."  See  Digest,  pp. 
297-299. 

Then  follow  the  yeas  143,  and  nays  110. 

*They  also  gave  in  evidence  the  plan  of  union  referred  r^c^o 
to  in  the  foregoing  resolution :  it  is  in  these  words  : 

Sect.  5.  A  plan  of  union  between  Presbyterians  and  Congre- 
gationalists  in  the  new  settlements,  adopted  in  1801. 

The  report  of  the  committee  appointed  to  consider  and  digest  a 
plan  of  government  for  the  churches  in  the  new  settlements,  was 
taken  up  and  considered  ;  and  after  mature  deliberations  on  the 
same,  approved  as  follows : 

Regulations  adopted  by  the  General  Assembly  of  the  Presby- 
terian Churches  in  America,  and  by  the  General  Association  of  the 
State  of  Connecticut  (provided  said  Association  agree  to  them),  with 
a  view  to  prevent  alienation  and  promote  union  and  harmony,  in 
those  new  settlements  which  are  composed  of  inhabitants  from  these 
bodies. 

1st.  It  is  strictly  enjoined  on  all  their  missionaries  to  the  new 
settlements,  to  endeavor,  by  all  proper  means,  to  promote  mutual 
forbearance  and  accommodation,  between  those  inhabitants  of  the 
new  settlements  who  hold  the  Presbyterian  and  those  who  hold  the 
Congregational  form  of  church  government. 

2d.  If  in  the  new  settlements,  any  Church  of  the  Congregational 
order  shall  settle  a  minister  of  the  Presbyterian  order,  that  church 
may,  if  they  choose,  still  conduct  their  discipline  according  to 
Congregational  principles,  settling  their  difficulties  among  themselves 
or  by  a  council  mutually  agreed  upon  for  that  purpose;  but  if  any 
difficulty  shall  exist  between  the  minister  and  the  church  or  any 
member  of  it.  it  shall  be  referred  to  the  Presbytery  to  which  the 
minister  shall  belong,  provided  both  parties  agree  to  it ;  if  not,  to 
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a  council   consisting  of  an  equal  number  of   Presbyterians  and 
Congregationalists,  agreed  upon  by  both  parties. 

3d.  If  a  Presbyterian  church  shall  settle  a  minister  of  Congre- 
gational principles,  that  church  may  still  conduct  their  discipline 
according  to  Presbyterian  principles :  excepting  that  if  a  difficulty 
arise  between  him  and  his  church,  or  any  member  of  it,  the  cause 
shall  be  tried  by  the  Association,  to  which  the  said  minister  shall 
belong,  provided  both  parties  agree  to  it ;  otherwise  by  a  council, 
one-half  Congregationalists,  and  the  other  half  Presbyterians 
mutually  agreed  on  by  the  parties. 

4th.  If  any  congregation  consists  partly  of  those  who  hold  the 
Congregational  form  of  discipline,  and  partly  of  those  who  hold  the 
Presbyterian  form,  we  recommend  to  both  parties,  that  this  be  no 
obstruction  to  their  uniting  in  one  church  and  settling  a  minister ; 
and  that  in  this  case,  the  church  choose  a  standing  committee  from 
the  communicants  of  said  church,  whose  business  it  shall  be,  to  call 
to  account  every  member  of  the  church,  who  shall  conduct  himself 
inconsistently  with  the  laws  of  Christianity,  and  to  give  judgment 
on  such  conduct;  and  if  the  person  condemned  by  their  judgment, 
**i44~l  *be  a  Presbyterian,  he  shall  have  liberty  to  appeal  to  the 
'  Presbytery  ;  if  a  Congregationalist,  he  shall  have  liberty  to 
appeal  to  the  body  of  the  male  communicants  of  the  church ;  in 
the  former  case  the  determination  of  the  Presbytery  shall  be  final, 
unless  the  church  consent  to  a  further  appeal  to  the  synod,  or  to 
the  General  Assembly ;  and  in  the  latter  case,  if  the  party  con- 
demned shall  wish  for  a  trial  by  a  mutual  council,  the  cause  shall 
be  referred  to  such  council.  And  provided  the  said  standing  com- 
mittee of  any  church,  shall  depute  one  of  themselves  to  attend  the 
Presbytery,  he  may  have  the  same  right  to  sit  and  act  in  the  Pres- 
bytery, as  a  ruling  elder  of  the  Presbyterian  Church." 

They  also  gave  in  evidence  certain  other  resolutions  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church,  for  the  year  1837.  They 
are  in  these  words,  viz. : 

"  Resolved,  That  by  the  operation  of  the  abrogation  of  the  plan 
of  Union  of  1801,  the  Synod  of  the  Western  Reserve  is,  arid  is 
hereby  declared  to  be  no  longer  a  part  of  the  Presbyterian  Church 
in  the  United  States  of  America." 

"  Be  it  resolved,  by  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America. 

"  1.  That  in  consequence  of  the  abrogation,  by  this  Assembly 
of  the  Plan  of  Union  of  1801,  between  it  and  the  General  Asso- 
ciation of  Connecticut,  as  utterly  unconstitutional,  and  therefore 
null  and  void  from  the  beginning,  the  synods  of  Utica,  Geneva  and 
Genessee,  which  were  formed  and  attached  to  this  body,  under  and 
in  execution  of  said  "  Plan  of  Union,'  be,  and  are  hereby  declared 
to  be  out  of  the  ecclesiastical  connection  of  the  Presbyterian 
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Church  of  the  United  States  of  America,  and  that  they  are  not  in 
form  or  in  fact  an  integral  portion  of  said  church." 

Then  follows  "  yeas  115,  nays  88.     Nonliquet,  1." 

"  The  second,  third  and  fourth  resolutions  were  then  adopted,  by 
yeas  and  nays,  as  follows,  viz. : 

"  2.  That  the  solicitude  of  this  Assembly  on  the  whole  subject, 
and  its  urgency  for  the  immediate  decision  of  it,  are  greatly  in- 
creased by  reason  of  the  gross  disorders  which  are  ascertained  to 
have  prevailed  in  those  synods,  (as  well  as  that  of  the  Western 
Reserve,  against  which  a  declarative  resolution,  similar  to  the  first 
of  these,  has  been  passed  during  our  present  session),  it  being  made 
clear  to  us,  that  even  the  Plan  of  Union  itself  was  never  consis- 
tently carried  into  effect  by  those  professing  to  act  under  it. 

"  3.  That  the  General  Assembly  has  no  intention,  by  these  reso- 
lutions, or  by  that  passed  in  the  case  of  the  synod  of  the  Western 
Reserve,  to  affect  in  any  way  the  ministerial  standing  of  any  mem- 
bers of  either  of  said  synods  ;  nor  to  disturb  the  pastoral  relation 
in  *any  church  ;  nor  to  interfere  with  the  duties  or  relations  T-^KA  c 
of  private  Christians  in  the  irrespective  congregations ;  but  "• 
only  to  declare  and  determine  according  to  the  truth  and  necessity 
of  the  case,  and  by  virtue  of  the  full  authority  existing  in  it  for 
that  purpose,  the  relation  of  all  said  synods,  and  all  their  constituent 
parts  to  this  body,  and  to  the  Presbyterian  Church  in  the  United 
States. 

"  4.  That  inasmuch  as  there  are  reported  to  be  several  churches 
and  ministers,  if  not  one  or  two  presbyteries,  now  in  connection 
with  one  or  more  of  said  synods,  which  are  strictly  Presbyterian 
in  doctrine  and  order,  be  it  therefore,  further  resolved,  that  all  such 
churches  and  ministers  as  wish  to  unite  with  us,  are  hereby  directed 
to  apply  for  admission  into  those  presbyteries  belonging  to  our  con- 
nection, which  are  most  convenient  to  their  respective  locations  ; 
and  that  any  such  presbytery  as  aforesaid,  being  strictly  Presby- 
terian in  doctrine  and  order,  and  now  in  connection  with  either  of 
said  synods,  as  may  desire  to  unite  with  us,  are  hereby  directed  to 
make  application  with  a  full  statement  of  their  cases,  to  the  next 
General  Assembly,  which  will  take  proper  order  thereon." 

Then  follows  "  yeas  113,  nays  60." 

They  also  gave  in  evidence  the  various  acts  of  the  General 
Assembly  of  the  Presbyterian  Church,  by  which  the  four  synods 
mentioned  in  these  resolutions  were  constituted ;  and  also  various 
acts  by  which,  as  the  relators  contended,  they  were  from  time  to 
time  recognised  as  portions  of  the  church.  None  of  these  are 
material  to  the  understanding  of  the  opinion  of  the  court,  except 
the  following  act  of  the  General  Assembly  on  the  report  of  the 
synod  of  the  Western  Reserve,  in  the  year  1833,  which  is  alluded 
to  in  that  opinion. 
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Id.  p.  489,  90. — u  The  committee  to  whom  was  referred  the 
report  of  the  synod  of  the  Western  Reserve,  made  a  report,  which 
being  read  and  amended,  was  adopted,  and  is  as  follows,  viz.  :  After 
having  maturely  considered  the  subject  referred  to  them,  they  re- 
commended to  the  assembly,  without  approving  the  views  of  the 
synod  in  relation  to  order  and  discipline,  as  stated  in  their  report, 
that  the  report  be  accepted  and  printed  in  the  minutes  of  the 
assembly." 

The  report  of  the  synod  is  as  follows : 

"  Report  of  the  Synod  of  the  Western  Reserve  to  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United  States  of 
America,  in  relation  to  the  direction  of  this  synod  by  the  last 
assembly,  recorded  in  their  printed  minutes,  p.  827. 

"  At  the  stated  meeting  of  the  synod  of  the  Western  Reserve, 
held  at  Detroit,  October  8th,  1832,  the  following  resolution  was 
adopted,  viz. 

*5461  *"  Res°lved>  That  in  reference  to  the  point  named  by 
r  the  assembly,  as  having  been  charged  by  common  rumor 
against  this  synod  ;  the  synod  having,  as  their  custom  is,  and 
agreeably  to  the  direction  of  the  assembly,  devoted  a  part  of  their 
sessions  to  review  and  examine  the  state  of  the  presbyteries  and 
churches  under  their  care,  do  report  to  the  next  General  Assembly  : 

"  1.  That  the  synod  see  no  ground  for  the  charge  of  delinquency 
in  relation  to  the  permission  alleged  in  the  first  specification.  The 
synod  would  remark,  that  previously  to  the  resolution  of  the  assem- 
bly on  this  subject  in  1838,  it  is  believed  that  a  difference  of  prac- 
tice prevailed  in  our  presbyteries,  in  the  reception  of  members  from 
corresponding  churches  (as  has  been  common  in  other  presbyteries 
in  different  parts  of  the  country),  without  any  formal  profession  of 
adopting  the  confession  of  faith  of  the  Presbyterian  Church.  But 
since  the  passage  of  that  resolution  by  the  assembly,  the  synod 
believe  that  no  such  practice  has  obtained  in  any  of  our  presbyte- 
ries. In  regard  to  the  allegation  respecting  persons  licensed  and 
ordained  by  our  presbyteries,  without  receiving  and  adopting  the 
confession  of  faith,  the  synod  have  no  knowledge  or  belief  of  the 
prevalence  of  any  such  practice  in  any  of  our  presbyteries. 

"  2.  That  in  relation  to  the  remaining  allegation,  viz.,  on  the  sub- 
ject of  ruling  elders,  the  synod  do  not  discover  any  reason  for  the 
charge  of  having  violated  the  constitution  of  the  church,  inasmuch 
as  that  constitution  does  not  make  the  eldership  essential  to  the 
existence  of  a  church,  and  as  the  number  of  persons  in  many 
churches  is  too  small  to  admit  the  election  of  suitable  persons  to  fill 
that  office ;  and  where  this  is  not  the  case,  the  fact  of  there  being 
Congregationalists  mingled  with  Presbyterians  in  many  churches,  is 
a  sufficient  reason  for  the  non-existence  of  the  eldership,  according 
to  the  plan  of  agreement  between  the  General  Assembly,  and  the 
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General  Association  of  Connecticut ;  from  the  spirit  of  which,  the 
synod  believe,  that  none  of  our  presbyteries  have  departed. 

"  However,  with  regard  to  the  charge  of  the  presbyteries  allow- 
ing the  office  of  ruling  elder  to  go  into  disuse,  the  synod  would 
say,  that  during  the  last  year,  there  have  been  more  ruling  elders 
elected  and  ordained,  in  the  churches  connected  with  our  presby- 
teries, than  during  any  three  or  four  years  previously. 

"  By  order  of  the  synod  of  the  Western  Reserve. 

Attest,  WM.  HANFORD,  Stated  Clerk." 

"  The  report  of  the  committee  to  examine  the  stated  records  of 
the  synod  of  the  Western  Reserve,  which  was  laid  on  the  table,  was 
taken  up,  and  adopted,  and  is  as  follows,  viz. :  That  the  records 
be  approved,  with  the  exception  of  the  sentiment  on  p.  154,  viz., 
that  the  eldership  is  not  essential  to  the  existence  of  the  Presby- 
terian Church.  In  the  opinion  of  the  committee  the  synod  ad- 
vanced a  sentiment,  that  contravenes  the  principle  recognised  in 
our  Form  of  *Government,  chap.  II.,  sec.  4 ;  chap.  III.  r^c^-T 
sect.  5  ;  chap.  V.  ;  chap.  IX.,  sect.  1,  2." 

They  also  gave  in  evidence  a  series  of  reports  from  the  presby- 
teries within  the  four  synods  which  are  the  subject  of  the  resolutions 
of  1837,  to  show  that  they  had  contributed  moneys  to  the  various 
institutions  of  the  church. 

Various  witnesses  were  adduced  on  both  sides,  who  proved  sub- 
stantially, though  with  some  conflict  of  evidence,  the  following 
facts,  viz. 

That  the  commissioners  to  the  General  Assembly  from  the  four 
synods  in  question  presented  themselves  to  the  clerks  of  the  Gen- 
eral Assembly  of  1838,  to  have  their  names  enrolled,  and  that  the 
clerks  rejected  these  commissioners,  and  refused  to  enrol  them. 

That  the  General  Assembly  of  the  Presbyterian  Church,  in  the 
United  States  of  America,  met  agreeably  to  appointment,  in  the 
Seventh  Presbyterian  Church,  in  the  city  of  Philadelphia,  on  Thurs- 
day, the  17th  day  of  May  A.  D.  1838,  at  11  o'clock  A.  M.;  and 
was  opened  with  a  sermon  by  the  Rev.  David  Elliott,  D.  D.,  the 
moderator  of  the  last  assembly. 

After  the  sermon,  the  moderator  gave  notice  that  as  soon  as  the 
benediction  was  pronounced,  he  would  take  the  chair,  and  proceed 
to  the  organization  of  the  assembly.  The  benediction  being  pro- 
nounced, the  moderator  took  the  chair,  and  having  opened  the 
meeting  with  prayer,  called  upon  the  permanent  clerk  to  report  the 
roll. 

The  Rev.  William  Patton,  a  member  of  the  third  presbytery  of 
New  York,  then  arose,  and  asked  leave  to  offer  certain  resolutions 
which  he  held  in  his  hand. 
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The  moderator  declared  the  request  at  that  time  to  be  out  of  order 
as  the  first  business  was  the  report  of  the  clerks. 

Dr.  Patton  appealed  from  the  decision.  The  moderator  declared 
the  appeal,  for  the  reason  already  stated,  to  be  at  that  time  out  of 
order.  Dr.  Patton  stated  that  the  resolutions  related  to  the  forma- 
tion of  the  roll,  and  began  to  read  the  same ;  but  being  called  to 
order  took  his  seat. 

Thereupon  the  clerks  reported  the  roll  of  such  commissioners 
whose  commissions  were  regular  and  constitutional,  and  who  were 
entitled  to  seats  in  the  General  Assembly,  omitting  the  commissions 
from  the  synods  in  question  ;  they  also  reported  a  list  of  commis- 
sions which  were  irregular  and  informal,  for  the  action  of  the  com- 
mittee of  elections,  from  which  likewise  they  omitted  the  names  of 
the  commissioners  from  the  synods  in  question. 
*^48T  *After  the  report  of  the  committee  of  commissions,  com- 
J  posed  of  the  stated  and  permanent  clerks  had  been  read,  the 
moderator  stated  that  the  commissioners  whose  commissions  had 
been  examined,  and  whose  names  had  been  enrolled,  were  to  be 
considered  as  members  of  this  assembly ;  and  added,  that  if  there 
were  any  commissioners  present  from  the  presbyteries  belonging  to 
the  Presbyterian  Church  in  the  United  States  of  America,  whose 
names  had  not  been  presented  to  the  clerks,  then  was  the  time  for 
presenting  their  commissions. 

Dr.  Mason  rose,  as  he  said,  to  offer  a  resolution  to  "  complete  the 
roll,"  by  adding  the  names  of  certain  commissioners  who,  he  said, 
had  offered  their  commissions  to  the  clerks,  and  had  been  by  them 
refused.  The  moderator  inquired  if  they  were  from  presbyteries 
belonging  to  the  assembly,  at  the  close  of  the  sessions  of  last  year. 
Dr.  Mason  replied  that  they  were  from  presbyteries  belonging  to 
the  synods  of  Utica,  Geneva,  Gennessee  and  the  Western  Reserve. 
The  moderator  then  stated  that  the  motion  was  out  of  order  at  that 
time.  Dr.  Mason  "appealed  from  the  decision  of  the  moderator ; 
which  appeal,  also,  the  moderator  declared  to  be  out  of  order,  and 
repeated  the  call  for  commissions  from  presbyteries  in  connection 
with  the  assembly. 

The  Rev.  Miles  P.  Squier,  a  member  of  the  presbytery  of  Geneva 
then  rose  and  stated  that  he  had  a  commission  from  the  presbytery 
of  Geneva,  which  he  had  presented  to  the  clerks,  who  refused  to 
receive  it,  and  that  he  now  offered  it  to  the  assembly,  and  claimed 
his  right  to  his  seat.  The  moderator  inquired  if  the  presbytery  of 
Geneva  was  within  the  bounds  of  the  synod  of  Geneva.  Mr.  Squier 
replied  that  it  was.  The  moderator  said,  "  then  we  do  not  know 
you,  sir;"  and  declared  the  application  out  of  order.  Mr.  Cleave- 
land  then  rose  and  began  to  read  a  paper,  which  was  as  follows  : 

"  That  as  the  commissioners  to  the  General  Assembly  for  1838, 
from  a  large  number  of  Presbyteries,  had  been  refused  their  seats  ; 
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and  as  we  had  been  advised  by  counsel  learned  in  the  law,  that  a 
constitutional  organization  of  the  assembly  must  be  secured  at  this 
time  and  in  this  place,  he  trusted  it  would  not  be  considered  as  an 
act  of  discourtesy,  but  merely  as  a  matter  of  necessity,  if  we  now 
proceed  to  organize  the  General  Assembly  for  1838,  in  the  fewest 
words,  the  shortest  time,  and  with  the  least  interruption  practi- 
cable." 

He  thereupon  moved  that  Dr.  Beman,  from  the  presbytery  of 
Troy,  be  moderator,  to  preside  till  a  new  moderator  be  chosen.  The 
motion  was  seconded  by  the  Rev.  Baxter  Dickinson,  from  the  pres- 
bytery of  Cincinnati ;  and  no  other  person  being  nominated,  Mr. 
Cleaveland  put  the  motion  himself,  and  there  being  a  loud  cry  of 
aye,  and  few  noes  (the  defendants'  witnesses  said  none,  *and 
that  the  noes  were  not  called  for),  he  declared  Dr.  Beman  to 
have  been  duly  elected. 

It  was  then  moved  and  seconded,  the  motion  being  addressed  to 
Dr.  Beman,  that  the  Rev.  Erskine  Mason,  D.  D.,  from  the  third 
presbytery  of  New  York,  and  the  Rev.  E.  W.  Gilbert,  from  the 
presbytery  of  Wilmington,  be  clerks  pro  tempore ;  and  no  other 
person  being  put  in  nomination,  they  were  declared  elected  by  a 
like  process. 

The  Rev.  Samuel  Fisher,  D.  D.,  was  nominated  as  moderator ; 
and  no  other  person  being  nominated,  the  question  of  his  election 
was  put  by  Dr.  Beman,  and  was  declared  by  him  to  be  carried  in 
the  affirmative.  The  Rev.  Erskine  Mason,  and  the  Rev.  E.  W. 
Gilbert  were  chosen,  the  one  stated,  and  the  other  permanent  clerk 
by  a  like  process. 

The  following  notice  had  been  previously  delivered  to  the  Rev. 
Dr.  Beman : 

"  Resolution  of  the  trustees  of  the  Seventh  Presbyterian  church, 
adopted  May  7th  1838. 

"  Resolved,  That  the  General  Assembly  of  the  Presbyterian 
Church,  which  is  to  convene  in  Philadelphia  on  the  17th  inst.,  and 
which  shall  be  organized  under  the  direction  of  the  moderator,  and 
clerks  officiating  during  the  meeting  of  the  last  assembly,  shall  have 
the  use  of  the  Seventh  Presbyterian  church  during  their  sessions, 
to  the  exclusion  of  every  other  assembly  or  convention  which  may 
be  organized  during  the  same  period  of  time. 

(Signed)  JAMES  SCHOTT, 

President  of  the  Board  of  Trustees." 

It  was  moved  and  seconded  that  the  body  so  organized  under  Dr. 
Fisher,  should  adjourn  to  meet  forthwith  in  the  lecture  room  of  the 
first  Presbyterian  church  in  this  city.  This  motion  was  put  and 
carried  as  the  others  had  been. 
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Dr.  Fisher  then  announced  that  the  General  Assembly  was  so 
adjourned,  and  gave  notice  that  any  commissioners  who  had  not 
presented  their  commissions,  should  do  so  at  the  First  Presbyterian 
church. 

Mr.  Cleaveland's  motion,  and  all  those  subsequent  to  it,  above 
stated,  were  not  addressed  to  Dr.  Elliott,  who  continued  sitting  in 
the  moderator's  chair,  and  calling  Mr.  Cleaveland  and  the  other 
parties  to  these  proceedings,  to  order.  Drs.  Beman,  Fisher,  Mason 
and  Gilbert,  stood  in  the  aisle,  while  exercising  their  offices,  so 
claimed  by  them,  surrounded  by  that  portion  of  the  commissioners 
•KCCA-I  *who  favored  their  proceedings.  The  other  portion  of  the 
J  commissioners  sat  with  their  backs  towards  them.  Upon 
the  retirement  of  the  body  thus  constituted  under  Dr.  Fisher  (called 
by  way  of  distinction  the  new  school  assembly),  a  majority  by 
twenty  or  thirty  of  the  whole  number  of  commissioners  remained  in 
the  church  in  Ranstead  Court,  and  acknowledged  Dr.  Elliott  as 
their  moderator,  and  disavowed  the  organization  which  commenced 
with  Mr.  Cleaveland's  motion.  It  was  not  proved  or  asserted  that 
a  majority  of  the  commissioners  (even  counting  the  commissioners 
from  the  four  synods  as  voting),  voted  either  on  Mr.  Cleaveland's, 
or  the  subsequent  motions ;  but  the  new  school  party  relied  upon 
the  following  by-law  of  the  General  Assembly. 

"  3.  Members  ought  not  without  weighty  reasons,  to  decline 
voting,  as  this  practice  might  leave  the  decision  of  very  interesting 
questions  to  a  small  proportion  of  the  judicatory.  Silent  members, 
unless  excused  from  voting,  must  be  considered  as  acquiescing  with 
the  majority." 

Upon  the  arrival  of  this  body  at  the  First  Presbyterian  church, 
they  proceeded  to  transact  business  as  the  General  Assembly,  and 
among  other  things,  elected  the  relators,  as  trustees  under  the  act 
of  incorporation.  This  is  the  title  upon  which  the  relators  relied. 
There  was  much  conflicting  evidence  as  to  the  degree  of  tumult 
which  existed  during  the  process  of  the  new  school  organization  ; 
the  ability  of  all  parties  to  hear  Mr.  Cleaveland's  motion  ;  and  as 
to  the  persons  by  whom  the  tumult  was  caused. 

The  defendants  in  addition  gave  in  evidence  the  following  stand- 
ing rules  of  the  General  Assembly  : 

I.  Immediately  after  each  assembly  is  constituted  with  prayer, 
the  moderator  shall  appoint  a  committee  of  commissions. 

II.  The  commissions  shall  then  be  called  for,  and  delivered  to 
the  committee  of  commissions;    and  the  person   delivering  each 
commission  shall  state  whether  the  principal  or  the  alternate  ia 
present. 

III.  After  the  delivery  of  the  commissions  the  assembly  shall 
have  a  recess,  until  such  an  hour  in  the  afternoon  as  will  aftbrd 
sufficient  time  to  the  committee  to  examine  the  commissions. 
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IV.  The  committee  of  commissions  shall,  in  the  afternoon,  report 
the  names  of  all  whose  commissions  shall  appear  to  be  regular  and 
constitutional ;  and  the  persons  whose  names  shall  be  thus  reported, 
shall  immediately  take  their  seats  and  proceed  to  business. 

V.  The  first  act  of  the  assembly,  when  thus  ready  for  business, 
shall  be  the  appointment  of  a  committee  of  elections,  whose  duty  it 
shall  be  to  examine  all  informal  and  unconstitutional  commissions, 
and  report  on  the  same  as  soon  as  practicable. 

*Min.  1837,  p.  132. 

"In  relation  to  No.  7,  of  the  proposed  amendments  to 
the  Form  of  Government,  it  appears  that  fifty-three  Presbyteries 
have  voted  in  favor  of  the  alteration,  and  thirteen  against  it. 
Wherefore,  resolved,  that  the  proposed  amendment,  viz.,  That  in 
the  Form  of  Government,  Chap.  XII.  Sect.  7,  the  words  '  pub- 
licly read '  should  be  exchanged  for  the  word  '  examined,'  be,  and  the 
same  is  hereby  adopted  as  a  part  of  the  constitution  of  this  church. 

Min.  1829,  p.  384. 

"  Resolved,  That  the  Permanent  and  Stated  Clerks  be,  and  they 
hereby  are  appointed  a  standing  committee  of  commissions ;  and 
that  the  commissioners  to  future  assemblies  hand  their  commissions 
to  said  committee,  in  the  room  in  which  the  assembly  shall  hold  its 
sessions,  on  the  morning  of  the  day  on  which  the  assembly  opens, 
previous  to  eleven  o'clock  :  and  further,  that  all  commissions  which 
may  be  presented  during  the  sessions  of  the  assembly,  instead  of 
being  read  in  the  house,  shall  be  examined  by  said  committee,  and 
reported  to  the  assembly." 

They  also  read  the  following  portions  of  the  constitution  of  this 
church  and  of  the  by-laws. 

I.  It  is  equally  necessary  in  the  judicatories  of  the  church,  as 
in  other  assemblies,  that  there  should  be  a  moderator  or  president ; 
that  the  business  may  be  conducted  with  order  and  despatch. 

II.  The  moderator  is  to  be  considered  as  possessing  by  delegation 
from  the  whole  body,  all  authority  necessary  for  the  preservation 
of  order,  for  convening  and  adjourning  the  judicatory,  and  direct- 
ing its  operations  according  to  the  rules  of  the  church.     He  is  to 
propose  to  the  judicatory  every  subject  of  deliberation  that  comes 
before  them.     He  may  propose  what  appears  to  him  the  most  regu- 
lar and  speedy  way  of  bringing  any  business  to  issue.     He  shall 
prevent    the   members    from   interrupting   each    other;    and   re- 
quire them,  in  speaking,   always  to  address  the  chair.      He  shall 
prevent  a  speaker  from  deviating  from  the  subject ;  and  from  using 
personal  reflections.     lie  shall  silence  those  who  refuse  to  obey 
order.     He  shall  prevent  members  who  shall  attempt  to  leave  the 
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judicatory  without  leave  obtained  from  him.  He  shall,  at  a  proper 
season,  when  the  deliberations  are  ended,  put  the  question  and  call 
the  votes.  If  the  judicatory  be  equally  divided  he  shall  possess 
the  casting  vote.  If  he  be  not  willing  to  decide,  he  shall  put  the 
question  a  second  time ;  and  if  the  judicatory  be  again  equally 
divided  and  he  decline  to  give  his  vote,  the  question  shall  be  lost. 
In  all  questions  he  shall  give  a  concise  and  clear  state  of  the  object 
of  the  vote ;  and  the  vote  being  taken,  shall  then  declare  how  the 
question  is  decided.  And  he  shall  likewise  be  empowered  on  any 
extraordinary  emergency,  to  convene  the  judicatory  by  his  circular 
letter,  before  the  ordinary  time  of  meeting. 

*S521  *HI-  Tne  moderator  of  the  presbytery  shall  be  chosen 
•"  from  year  to  year,  or  at  every  meeting  of  the  presbytery,  as 
the  presbytery  may  think  best.  The  moderator  of  the  synod,  and 
of  the  General  Assembly,  shall  be  chosen  at  each  meeting  of  those 
judicatories:  and  the  moderator,  or  in  case  of  his  absence,  another 
member  appointed  for  the  purpose,  shall  open  the  next  meeting  with 
a  sermon,  and  shall  hold  the  chair  till  a  new  moderator  be  chosen. 

And  from  the  rules  of  order  or  by-laws  : — 

If  a  quorum  be  assembled  at  the  hour  appointed,  and  the  mod- 
erator be  absent,  the  last  moderator  present  shall  be  requested  to 
take  his  place  without  delay. 

They  also  read  various  passages  from  the  constitution,  Confession 
of  Faith,  &c.,  to  prove  that  the  government  by  ruling  elders,  was 
deemed  by  this  church  of  divine  or  apostolical  ordination. 

They  also  offered  to  give  evidence  that  the  presbyteries  within 
the  four  synods  were  composed  in  a  great  measure  of  Congrega- 
tional churches,  not  governed  by  ruling  elders,  and  yet  sending 
unordained  lay  delegates  to  the  presbyteries.  This  testimony  was, 
however,  excluded  by  his  honor  the  judge. 

Judge  ROGERS. — I  admitted  the  proceedings  of  the  assembly  of 
1837,  in  explanation  of  those  of  1838.  I  then  did  not,  and  still 
do  not  understand,  how  we  could  do  without  them.  I  then  thought 
that  the  proceedings  of  1837  were  necessary,  to  the  defendant's  case, 
and  I  still  think  so.  But  with  the  reasons  of  these  proceedings  we 
have  nothing  to  do.  We  are  to  determine  only  what  was  done  ;  the 
reasons  of  those  who  did  it  are  immaterial.  If  the  acts  complained 
of  were  within  the  jurisdiction  of  the  assembly,  their  decision  must 
be  final,  even  though  they  decided  wrongfully.  I  do  not  think  any 
church  ought  to  wish  the  civil  power  to  interfere  in  such  matters. 

They  also  offered  to  give  evidence  showing  that  the  reports  of 
the  presbyteries  in  regard  to  their  contributions  were  illusory. 

Judge  ROGERS. — What  has  this  to  do  with  the  cause  ? 

Answer. — Mr.  Randall  the  other  day  read  from  the  reports  of 
the  presbyteries,  to  the  General  Assembly,  statements  of  their  con- 
tributions to  certain  charities.  We  desire  to  show,  that  those 
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reports  were  made,  in  obedience  to  a  resolution  of  the  assembly, 
requiring  the  presbyteries  to  report  their  contributions,  not  only  to 
the  boards  of  the  church,  but  to  all  charitable  societies  ;  and  that 
in  these  reports,  the  sums  appropriated  to  the  different  objects,  are 
not  distinguished  :  and  we  are  prepared  to  show,  that  in  those  years, 
when  from  the  extracts  read,  the  presbyteries  referred  to  would  appear 


to  have  contributed  largely,  but  a  few  hundred   *dollars  of 
those  contributions  were  appropriated  to  the  church  funds. 
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Judge  ROGERS. — The  extracts  read  by  Mr.  Randall,  were  offered 
to  prove,  merely  the  recognition  of  those  presbyteries  by  the  Gen- 
eral Assembly.  In  this  view  of  the  case,  it  is  entirely  immaterial 
whether  only  one  dollar,  or  ten  thousand  dollars  were  contributed. 

The  defendants  also  gave  in  evidence,  from  the  new  school  pas- 
toral charge  the  following  resolution  adopted  at  a  caucus  or  con- 
vention held  by  the  new  school  party,  prior  to  the  meeting  of  the 
General  Assembly  of  1838. 

"  That  should  a  portion  of  the  commissioners  to  the  next  General 
Assembly  attempt  to  organize  the  assembly,  without  admitting  to 
their  seats  commissioners  from  all  the  presbyteries  recognised  in 
the  organization  of  the  General  Assembly  of  1837,  it  will  then  be 
the  duty  of  the  commissioners  present  to  organize  the  General 
Assembly  of  1838,  in  all  respects  according  to  the  constitution, 
and  to  transact  all  other  necessary  business  consequent  upon  such 
organization." 

The  defendants  also  read  in  evidence  the  following  provision  of 
the  constitution. 

"  VI.  Before  any  overtures  or  regulations  proposed  by  the 
assembly  to  be  established  as  constitutional  rules,  shall  be  obligatory 
on  the  churches,  it  shall  be  necessary  to  transmit  them  to  all  the 
presbyteries,  and  receive  the  returns  of  at  least  a  majority  of  them, 
in  writing,  approving  thereof." 

Also  the  following : — 

"  The  General  Assembly  shall  meet  at  least  once  in  every  year. 
On  the  day  appointed  for  that  purpose,  the  moderator  of  the  last 
assembly,  if  present,  or  in  the  case  of  his  absence,  some  other  minis- 
ter shall  open  the  meeting  with  a  sermon,  and  preside  until  a  new 
moderator  be  chosen.  No  commissioner  shall  have  a  right  to 
deliberate  or  vote  in  the  assembly,  until  his  name  shall  have  been 
enrolled  by  the  clerk,  and  his  commission  examined,  and  filed  among 
the  papers  of  the  assembly." 

The  defendants  also  proved,  that  at  the  time  Dr.  Beman  was 
called  to  the  chair,  by  Mr.  Cleaveland's  proceeding,  there  were  three 
moderators  present,  who  had  held  the  office  more  recently  than  he. 

Each  party  gave  in  evidence  various  other  matters,  but  as  they 
are  not  necessary  to  the  understanding  of  the  opinion  of  the  court, 
they  are  omitted. 
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*The  defendants'  counsel  requested  the  judge  to  charge 


the  jury  on  the  following  points  :  — 

That  the  act  of  the  General  Assembly  of  the  Presbyterian 
Church  for  the  year  1837,  abrogating  the  plan  of  union  of  1801, 
was  constitutional  and  valid. 

That  the  act  of  that  assembly  declaring  the  synod  of  the  Western 
Reserve  not  to  be  a  portion  of  the  Presbyterian  Church,  was  within 
the  constitutional  powers  of  the  General  Assembly,  and,  therefore, 
conclusive  ;  and  not  capable  of  being  impeached  in  this  collateral 
inquiry. 

That  the  act  of  that  assembly  declaring  the  synods  of  Utica, 
Genessee  and  Geneva,  and  their  constituent  parts,  to  be  out  of  the 
ecclesiastical  connection  of  the  Presbyterian  Church  of  the  United 
States  of  America  ;  and  that  they  are  not  in  form  or  fact,  an 
integral  portion  of  the  said  church,  was  within  the  constitutional 
powers  of  the  General  Assembly,  and  therefore  conclusive  ;  and 
not  capable  of  being  impeached  in  this  collateral  proceeding. 

That  the  General  Assembly  of  the  Presbyterian  Church  is  entitled 
to  decide  upon  the  right  claimed  by  any  one  to  a  seat  in  that  body, 
or  in  other  words,  on  any  claim  of  membership. 

That  the  General  Assembly  of  1801,  being  a  representative  or 
delegated  body,  and  a  party  to  the  arrangement  called  "  the  Plan 
of  the  Union  "  of  1801,  any  of  the  succeeding  General  Assemblies 
who  are  affected  in  the  exercise  of  their  power  by  that  arrangement, 
are  entitled  to  declare  that  arrangement  void,  and  so  treat  it,  when- 
ever it  bears  upon  any  of  the  acts  or  doings  of  these  General 
Assemblies  ;  provided  the  General  Assembly  of  1801  exceeded  the 
authority  delegated  to  it,  by  entering  into  that  arrangement.  And 
this,  independently  of  the  question,  whether  the  General  Assembly's 
powers  be  judicial  or  legislative. 

That  the  General  Assembly  having  power  to  determine  on  the 
right  or  claim  of  membership,  whenever  the  right  of  membership 
is  claimed  under  the  "  Plan  of  Union,"  the  General  Assembly  has 
a  right  to  treat  that  "  Plan  of  Union"  as  void,  and  to  refuse  seats 
to,  or  to  deprive  all  such  persons  of  their  seats  who  claim  under 
that  "  Plan  of  Union." 

When  the  constituent,  viz.  a  presbytery,  is  composed  in  part  of 
materials  furnished  by  the  "Plan  of  Union,"  or  of  other  uncon- 
stitutional materials,  or  in  other  words,  when  it  is  composed  partly 
of  unordained  lay  delegates  from  Congregational  Churches,  then 
the  General  Assembly,  as  incidental  to  the  power  of  judging  of 
the  qualifications  of  those  claiming  membership,  is  entitled  to 
require  such  presbyteries  to  expurge  these  unconstitutional  ma- 
terials. 

That  the  introduction  of  unordained  lay  delegates  from  Congre- 
gational establishments  into  the  judicatories  of  this  Presbyterian 
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Church,  was  a  violation  of  the  fundamental  principles  of  Presby- 
terianism ;  *and  in  contravention  of  the  act  of  the  legisla-   r*crc 
ture  of   Pennsylvania    incorporating   the  trustees   of  this  ^ 
church  :  that  any  act  permitting  such  introduction  would  therefore 
have  been  void,  although  submitted  to  the  presbyteries. 

That  the  "  Plan  of  Union"  contemplated  but  a  temporary  aid  to 
the  churches  formed  under  it,  and  guaranteed  to  them  no  continued 
connection  with  the  Presbyterian  Church,  unless  they  adopt  its 
discipline  and  form  of  government.  There  is,  therefore,  no  breach 
of  faith,  in  refusing  to  such  churches  a  further  continuance  of 
connection. 

That  the  body  which  held  its  session  in  the  First  Presbyterian 
Church,  in  the  spring  of  1838,  have  by  their  own  acts  acknowl- 
edged the  continued  existence  of  the  General  Assembly  of  1837, 
up  to  its  formal  dissolution. 

These  acts  of  acknowledgment  are, 

1st.  By  organizing  at  the  time  and  place  fixed  by  the  decree  of 
that  body,  on  the  last  day  of  its  session. 

2dly.  By  recognising  the  validity  of  an  election  of  trustees  by 
that  body,  after  the  synod  of  the  Western  Reserve  had  been  dis- 
owned. 

That  the  acts  of  the  General  Assembly  of  1837,  being  powerless 
to  render  void  the  organization  of  1838.  are  foreign  to  the  issue 
now  trying ;  except  so  far  as  the  defendants  might  have  invoked 
their  aid,  to  explain  or  justify  the  acts  of  the  committee  of  com- 
missioners in  forming  the  roll  of  1838. 

The  General  Assembly  of  1838,  did  not  reject  the  delegates  or 
commissioners  from  the  four  disowned  synods ;  and  did  not,  in  any 
wise,  recognise  or  adopt  these  disowning  acts  of  the  General 
Assembly  of  1837. 

The  committee  of  commissioners  for  the  year  1838,  possessed 
the  power,  under  the  standing  rules  of  1826,  to  determine  on  the 
constitutionality  of  the  commissions  presented  to  them ;  and  to 
refuse  to  put  them  on  the  roll  for  that  reason.  That  in  the  exercise 
of  this  power,  they  are  only  amenable  to  the  General  Assembly  ; 
and  the  propriety  of  their  decisions  can  only  be  reviewed  by  that 
body. 

That  by  the  standing  rules  of  the  General  Assembly  (vide 
Rules  of  1826),  the  commissions  which  were  rejected  by  the 
committee  of  commissions,  must  be  referred  to  a  committee  of 
elections. 

That,  by  the  same  standing  rules,  the  first  business  of  the 
General  Assembly,  after  the  assembly  is  constituted  with  prayer, 
is,  to  hear  the  report  of  the  committee  of  commissions  on  the  roll. 

That  no  commissioner  has  a  right  to  vote,  or  otherwise  partici- 
pate in  the  business  of  the  house,  until  his  name  is  so  reported 


555  SUPREME  COURT  \March  Term, 

[Commonwealth  v.  Green.] 

That  until  such  report  is  made,  there  is  no  house  to  transact  any 
business,  or  to  entertain  any  motions  or  appeals. 

That  the  motion  of  Mr.  Patton  being  made  before  the  committee 
*5561    *°^  commissi°ns  h^  reported,  was  out  of  order,  irregular, 
-*   and  nugatory;  as  was  likewise  his  appeal,  there  being  no 
house  to  entertain  the  motion  or  the  appeal. 

That  the  proclamation  or  call  of  the  moderator,  for  any  other 
commissions  which  had  not  been  presented  to  the  committee  of  com- 
missions, was  part  of  the  process  of  forming  the  roll ;  and  the  report 
of  that  committee  cannot  be  considered  as  made,  until  all  commis- 
sioners had  the  opportunity  afforded  by  that  proclamation  of  pre- 
senting their  commissions  to  this  committee. 

That  Dr.  Erskine  Mason's  motion  was  out  of  order. 

1st.  Because  an  interruption  of  this  proclamation :  not  being 
responsive  to  it,  as  the  commissions,  which  he  offered,  had  been 
presented  to  the  committee  of  commissions. 

2dly.  Because  the  report  on  the  roll  was  not  complete,  until 
those  called  by  the  proclamation  of  the  moderator,  had  the  oppor- 
tunity of  being  enrolled. 

3dly.  Because  the  first  business  of  the  house,  after  the  report  of 
the  committee  of  commissions,  is,  by  the  standing  rules  of  1826,  to 
appoint  a  committee  of  elections. 

His,  Dr.  Mason's  appeal,  was  nugatory,  until  the  moderator's 
proclamation  had  been  answered  to,  and  time  had  been  given  for 
that  purpose  :  for  until  then,  the  roll  was  not  completed.  Had  the 
appeal  been  put  to  the  house,  Joshua  Moore,  and  it  might  have 
been,  others  who  had  undisputed  commissions,  and  which  they  were 
in  the  act  of  presenting,  would  have  been  excluded  from  voting  on 
that  appeal. 

If  the  refusal  to  put  Dr.  Mason's  appeal  was  wrong,  it  was  a 
breach  of  that  member's  privilege ;  and  the  remedy  was  by  a  pro- 
ceeding against  the  moderator,  on  a  charge  of  breach  of  privilege. 
That  the  motion  of  Mr.  Cleaveland  can,  in  no  sense,  be  considered 
such  proceeding ;  for  in  addition  to  its  want  of  form,  the  charge 
made  was  the  refusal  to  admit  the  commissioners  from  the  disowned 
synods ;  and  not  the  refusing  to  put  the  appeal.  If  the  moderator 
erred  in  declining  to  put  the  question  submitted  to  him  by  Dr. 
Mason ;  it  was  a  breach  of  privilege  on  the  part  of  the  moderator 
and  authorized  proceedings  against  him  as  in  other  cases  of  breach 
of  privilege  ;  but  did  not  authorize  Dr.  Mason,  or  any  other  mem- 
ber, to  assume  or  exercise  the  functions  of  the  moderator,  in  doing 
that  which  he  had  declined  to  do  ;  and  that  Mr.  Cleaveland's  conduct 
was  a  usurpation  of  those  functions,  it  belonging  to  the  moderator 
alone  to  put  motions.  Mr.  Squier's  motion,  or  application,  was 
properly  treatel  by  the  moderator,  as  his  name  not  having  been 
enrolled,  he  had  no  status  or  right  upon  the  floor  of  the  house ;  he 
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should  have  procured  an  enrolled  member  to  make  the  motion  for 
him. 

Mr.  Cleaveland's  motion  was  nugatory,  void  and  a  mere  dis- 
order, which  neither  the  assembly  nor  any  member  thereof,  was 
bound  to  notice  ;  and  being  a  mere  disorder,  it  could  be  the  foun- 
dation of  no  subsequent  regular  action,  and  that  for  many  reasons, 
viz. : 

*lst.  Because  there  was  no  error,  crime,  or  misconduct  r*cn-7 
in  the  assembly,  or  its  officers  to  justify  it. 

2d.  It  professed  to  proceed  on  the  false  position,  that  certain 
members  had  been  refused  their  seats. 

3d.  It  was  not  put  by  the  proper  officers,  i.  e.,  if  not  by  the 
moderator,  by  the  clerk. 

4th.  It  was  made  and  persisted  in  under  or  after  a  call  to 
order.  . 

5th.  It  was  designed  and  intended,  and  professed  to  be  a  revolu- 
tionary motion,  organizing  a  secession. 

6th.  It  was  unintelligible,  from  its  indirection.  The  purpose  is 
now  said  to  have  been,  to  remove  Dr.  Elliott,  for  a  misdemeanor  in 
office ;  but  the  motion  made,  was  to  put  Dr.  Beman  in  the  chair, 
which  did  not  express  the  true  purport  of  the  proceeding ;  and  was 
therefore,  deceptions  and  misleading. 

7th.  It  was  sudden,  unexpected  and  unusual,  and  gave  the 
members  no  opportunity  of  understanding  its  meaning,  purpose  or 
effect. 

8th.  It  having  been  put  from  an  unusual  place,  and  not  by  an 
officer  of  the  house,  it  is  incumbent  upon  those  who  rely  upon  the 
rule,  that  silence  is  an  affirmative  vote,  to  show  that  every  member 
present  had  a  full  opportunity  of  hearing. 

9th.  It  was  put  and  persisted  in,  after  and  during  a  motion  to 
appoint  a  committee  of  elections,  which  by  a  standing  order  or  rule 
of  the  assembly,  was  to  be  the  first  business  of  the  house  after  the 
report  of  the  committee  of  commissions  on  the  roll. 

10th.  The  preface  by  which  it  was  introduced,  professed  to 
address  it  to  a  portion  of  the  Commissioners  of  the  General 
Assembly,  and  professed  to  be  an  interruption  of  proceedings, 
then  regularly  progressing.  If  it  were  really  intended  to  be 
addressed  to  the  whole  house,  then  its  terms  were  deceptive  and 
fraudulent,  and  cannot  affect  those  who  did  not  vote  upon  the 
same. 

llth.  The  question  not  being  reversed,  or  if  reversed,  done  so 
suddenly  and  precipitately,  and  so  immediately  followed  by  another 
motion,  as  to  give  the  dissentients  no  opportunity  to  vote,  the 
vote  upon  it  can  in  no  wise  be  considered  the  act  of  the  General 
Assembly. 

12th.  It  being  proved  that  the  dissentients  had  a  large  majority, 
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it  is  incumbent  on  the  party  seeking  to  bind  them  by  the  vote  upon 
the  question,  to  show  that  it  was  put  by  the  proper  person,  at  a 
proper  time,  in  a  proper  form,  and  in  distinct,  plan,  undeceptive 
and  intelligible  shape. 

13th.  The  rules  of  order,  prescribe  that  the  question  made  by  a 
member,  be  repeated  by  the  moderator  before  it  is  put,  in  order  to 
give  the  members  an  opportunity  of  understanding  it.  In  this  case, 
the  moderator  did  not  repeat  the  question,  nor  was  there  anything 
equivalent  to  it,  a-s  the  motion  was  stated  but  once,  and  the  question 
immediately  put  upon  the  motion. 

The  organization  under  Drs.  Beman  and  Fisher,  was  subject  to 

*^fiHl   *^e  same  infirmity,  as  that  from  which  they  dissented,  for 

-•   the  resolution  re-admitting  the  disowned  synods,  was  not 

passed    until    they  had   elected  their  permanent   moderator  and 

clerks. 

If  the  refusal  of  Dr.  Elliott  to  put  a  motion  or  an  appeal,  autho- 
rize the  member  aggrieved  to  put  a  motion  to  the  house,  such 
irregularity  must  be  proportionate  to  the  exigency,  i.  e.  the  member 
aggrieved  could  himself  put  that  motion  (and  no  other),  to  the 
house,  which  had  been  so  refused. 

The  moderator  of  the  assembly  of  1837,  was  constitutionally  the 
moderator  of  1838,  until  the  moderator  for  that  year  was  elected  ; 
and  was  incapable  of  being  removed  until  the  moderator  of  the 
year  1838,  was  elected. 

In  case  the  moderator  of  1837  was  incapable  for  any  reason  of 
presiding  at  the  organization  of  1838,  then,  by  the  standing  rules 
of  the  assembly,  the  last  preceding  moderator  present  is  to  preside  ; 
and  as  at  the  time  Dr.  Beman  was  put  in  the  chair,  there  were  two 
more  recent  moderators  present,  they,  by  said  standing  rules,  were 
entitled  to  the  chair,  in  preference  to  Dr.  Beman. 

That  the  "Plan  of  Union  "  was  always  subject  to  be  revoked  at 
the  will  of  the  General  Assembly  ;  either  from  the  nature  and 
character  of  the  agreement,  or  from  the  fact,  that  there  was  no 
reciprocity  ;  The  General  Association  of  Connecticut  being  invested 
with  no  power  to  legislate  in  such  cases,  and  especially,  to  enact 
laws  to  regulate  churches  not  within  her  limits,  (vide  minutes  of 
1837,  page  421). 

That  said  "  Plan  of  Union,"  by  introducing  unordained  lay 
delegates  from  Congregational  churches,  into  the  presbyteries, 
which  are  the  constituent  bodies,  violated  fundamental  provisions  of 
the  constitution  of  the  Presbyterian  Church  in  those  articles  of  the 
constitution  which  provide,  that  the  churches  shall  be  governed  by 
ruling  elders,  and  shall  be  represented  in  the  presbyteries  by  ruling 
elders. 

That  this,  alteration  of  fundamental  articles  of  the  constitution 
transcended  the  powers  of  the  General  Assembly,  and  could  only  be 


1839.]  OF  PENNSYLVANIA.  558 

[Commonwealth  v.  Green.] 

rendered  valid,  if  at  all  by  the  approval  of  a  majority  of  the  pres- 
byteries. 

That  as  no  direct  approval  of  this  measure,  viz. :  "  Plan  of 
Union,"  was  ever  given  by  the  presbyteries,  the  same  never  having 
been  transmitted  to  them  for  their  approbation,  in  order  to  supply  this 
defect  by  long  acquiescence,  it  must  be  proved,  that  the  acquiescing 
presbyteries  had  full  and  entire  knowledge  of  the  exercise  of  rights 
under  this  "  Plan  of  Union." 

That  if  the  jury  believe  that  a  majority  of  the  presbyteries  were 
in  regions  of  country  where  churches  were  not  formed  on  the  "  Plan 
of  Union,"  and  the  statistical  reports  from  the  presbyteries  of  those 
regions,  where  churches  were  formed  on  that  plan,  disguised 
*these  churches  under  the  denomination  of  Presbyterian  r*rrg 
churches,  then  their  continuance  for  any  number  of  years,  *- 
is  no  proof  of  the  acquiescence  of  a  majority  of  the  presbyteries. 

In  the  inquiry  touching  the  constitutionality  of  these  acts  of 
assembly  of  1837,  disowning  the  four  synods,  it  is  to  be  taken  aa 
proved,  that  the  churches  composing  those  synods  were  Congrega- 
tional, the  defendants  having  offered  to  prove  that  fact,  and  the 
court  having  rejected  that  testimony. 

Mr.  Justice  Rogers,  charged  the  jury  as  follows : 

"  Gentlemen  of  the  jury.  Before  the  year  1758,  the  Presby- 
terian Churches  in  this  country  were  under  the  care  of  two  separate 
synods  and  their  respective  presbyteries,  the  synod  of  New  York 
and  the  synod  of  Philadelphia. 

"  In  the  year  1758,  these  synods  were  united,  and  were  called 
'the  synod  of  New  York  and  Philadelphia.'  This  continued  until 
the  year  1788,  when  the  General  Assembly  was  formed.  The 
synod  was  then  divided  into  four  synods  ;  the  synod  of  New  York 
and  New  Jersey,  Philadelphia,  Virginia,  and  the  Carolinas ;  of 
these  four  synods  the  General  Assembly  was  constituted. 

"  In  1803,  the  synod  of  Albany  was  erected.  This  synod  has 
been  from  time  to  time  sub-divided,  and  the  synods  of  Genesee, 
Geneva  and  Utica  have  been  formed. 

"  The  synod  of  Pittsburgh  has  been  also  erected,  out  of  which 
the  synod  of  the  Western  Reserve  has  been  formed. 

"  These  constitute  the  four  exscinded  synods,  viz. :  the  synods  of 
Genesee,  Geneva,  Utica  and  the  Western  Reserve. 

"  The  General  Assembly  was  constituted  by  every  presbytery  at 
their  last  stated  meeting,  preceding  the  meeting  of  the  General 
Assembly,  deputing  to  the  General  Assembly  commissioners  in 
certain  specific  proportions. 

"  The  Westminster  Confession  of  Faith  is  part  of  the  constitution 
of  the  church.  The  constitution  could  not  be  altered,  unless  two- 
thirds  of  the  presbyteries,  under  the  care  of  the  General  Assembly, 
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prepare  alterations  or  amendments,  and  such  alterations  or  amend- 
ments were  agreed  to  by  the  General  Assembly. 

"  The  form  of  government  was  amended  in  1821.  The  General 
Assembly  now  consists  of  an  '  equal  delegation  of  bishops  and 
elders  from  each  presbytery  in  certain  proportions.' 

"  The  judicatories  of  the  church  consist  of  the  session,  of  the 
presbyteries,  of  synods  and  the  General  Assembly. 

"  The  church-session  consists  of  the  pastor  or  pastors,  and  ruling 
elders  of  a  particular  congregation.  A  presbytery,  of  all  the  min- 
isters and  one  ruling  elder  from  each  congregation  within  a  certain 
district.  A  synod  is  a  convention  of  '  bishops  and  elders,'  includ- 
ing, at  least,  three  presbyteries.  And  the  General  Assembly 
*5601  °^  an  '  e<lual  *  delegation  of  bishops  and  elders,  from  each 
J  presbytery,  in  the  following  proportions,  viz.,  each  presby- 
tery consisting  of  not  more  than  twenty-four  ministers,  sends  one 
minister  and  one  elder :  and  each  presbytery  consisting  of  more  than 
twenty-four  ministers,  sends  two  ministers  and  two  elders ;  and  in 
the  like  proportion  for  every  twenty-four  ministers  in  any  presby- 
tery.' The  delegates  so  appointed,  are  styled  Commissioners  to  the 
General  Assembly. 

"  The  General  Assembly  is  the  highest  judicatory  of  the  Presby- 
terian Church.  It  represents  in  one  body,  all  the  particular 
churches  of  this  denomination  of  Christians. 

"  In  relation  to  this  body,  the  most  important  undoubtedly  are  the 
various  presbyteries  ;  for,  as  was  before  said,  '  the  General  Assem- 
bly consists  of  an  equal  delegation  of  bishops  and  elders  from  each 
of  the  presbyteries.'  If  the  presbyteries  are  destroyed,  the  Gen- 
eral Assembly  falls,  as  a  matter  of  course,  as  there  would  no  longer 
be  any  constituent  bodies  in  existence  from  which  delegates  could 
be  sent  to  the  General  Assembly. 

"  The  presbyteries  are  essential  features  in  the  form  of  govern- 
ment in  another  particular,  for  before  any  overtures  or  regulations 
proposed  by  the  General  Assembly  to  be  established  as  constitu- 
tional rules,  can  be  obligatory  on  the  churches,  it  is  necessary  to 
transmit  them  to  all  the  presbyteries,  and  to  receive  the  returns  of 
at  least  a  majority  of  them  in  writing,  approving  thereof. 

"  A  synod,  as  has  been  before  observed,  is  a  convention  of 
'  bishops  and  elders'  within  a  district,  including  at  least  three 
presbyteries.  The  synods  have  a  supervisory  power  over  presby- 
teries, but  unlike  presbyteries,  as  such  they  are  not  essential  to  the 
existence  of  the  General  Assembly.  If  every  synod  in  the  United 
States  were  exscinded  and  destroyed,  still  the  General  Assembly 
would  remain  as  the  highest  tribunal  in  the  church.  In  this  par- 
ticular there  is  a  vital  difference  between  presbyteries  and  synods. 
The  only  connection  between  the  General  Assembly  and  the  synod 
is,  that  the  former  has  a  supervisory  power  over  the  latter. 
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"  Having  thus  given  you  an  account  of  such  parts  of  the  form 
of  church  government  as  may,  in  some  aspects  of  the  cause,  be 
material,  I  shall  now  call  your  attention  to  the  matter  in  issue. 

"This  proceeding  is  what  is  called  a  'quo  warranto.'  It  is 
issued  by  the  Commonwealth,  at  the  suggestion  of  James  Tod  and 
others,  against  Ashbel  Green  and  others,  to  show  by  what  authority 
they  claim  to  exercise  the  office  of  trustees  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America.  I 
must  here  remark,  that  it  is  not  only  an  appropriate,  but  the  best 
method  of  trying  the  issue  in  this  cause. 

"  It  is  admitted,  that  until  the  24th  of  May  1838,  the  respond- 
ents were  the  rightful  trustees ;  but  it  is  con-tended  by  the  relators, 
that  on  that  day,  the  24th  of  May  1838,  in  pursuance  of  the  act  of 
incorporation,  the  General  Assembly  of  the  Presbyterian  Church 
*changed  one- third  of  the  trustees,  by  the  election  of  the  r^rci 
relators  in  the  place  and  stead  of  the  respondents. 

"  On  the  28th  of  March  1799,  the  legislature  of  Pennsylvania 
declared  Ashbel  Green  and  seventeen  others  (naming  them),  a  body 
politic  and  corporate,  by  the  name  and  style  of  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United  States 
of  America. 

"  The  6th  section  provides  that  the  corporation  shall  not,  at  any 
time  consist  of  more  than  eighteen  persons ;  whereof,  the  General 
Assembly  may  at  their  discretion,  as  often  as  they  shall  hold  their 
sessions  in  the  State  of  Pennsylvania,  change  one-third  in  such  a 
manner  as  the  General  Assembly  may  seem  proper. 

"  It  was  the  intention  of  the  legislature,  by  the  act  of  incorpora- 
tion to  provide  for  the  election  of  competent  persons,  who,  as  an 
incorporated  body,  might  with  more  ease  and  in  a  better  manner, 
manage  the  temporal  affairs  of  the  church.  It  is  only  in  this  aspect 
that  we  have  cognisance  of  the  case. 

"  In  this  country,  for  the  mutual  advantage  of  church  and  state, 
we  have  wisely  separated  the  ecclesiastical  from  the  civil  power. 
The  court  has  as  little  inclination  as  authority  to  interfere  with  the 
church  and  its  government,  farther  than  may  be  necessary  for  its 
protection  and  security.  It  is  only  as  it  bears  upon  the  corporation, 
which  is  the  creature  of  the  civil  power,  that  we  have  any  right  to 
determine  the  validity,  or  to  construe  the  acts  and  resolutions  of  the 
General  Assembly. 

"  Although  neither  the  members  of  the  General  Assembly,  as 
such,  nor  the  General  Assembly  itself,  are  individually  or  aggre- 
gately members  of  the  corporation,  yet  the  assembly  has  power, 
from  time  to  time,  as  they  may  deem  proper,  to  change  the,  trustees, 
and  to  give  special  instructions  for  their  government.  They  stand 
in  the  relation  of  electors,  and  have  been  properly  denominated  in 
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the  argument,  quasi  corporate.  The  trustees  only  are  tne  corpora- 
tion by  express  words  of  the  act  of  assembly. 

"  Unhappily,  differences  have  arisen  in  the  church  (the  nature 
of  which  it  is  not  necessary  for  us  to  inquire  into),  which  have 
caused  a  division  of  its  members  into  two  parties,  called  and  known 
as  the  old  and  new  school.  These  appellations  we  may  adopt  for 
the  sake  of  designating  the  respective  parties,  the  existence  of  which 
will  have  an  important  bearing  on  some  of  the  questions  involved 
in  this  important  cause.  It  gives  a  key  to  conduct,  which  it  would 
be  otherwise  difficult  to  explain. 

"  The  division  continued  to  increase  in  strength  and  virulence 
until  the  session  of  1837,  when  certain  decisive  measures,  which 
will  be  hereafter  stated,  were  taken  by  the  General  Assembly, 
which  at  this  time  was  under  the  control  of  members,  who  sympa- 
thize (as  the  phrase  is),  with  the  principles  of  the  old  school. 

"  At  an  early  period  the  Presbyterian  Church,  at  their  own  sug- 

*"6r'l  gestion,  *formed  unions  with  cognate  churches,  that  is,  with 

**   churches  whose  faith,  principles  and  practice,  assimilated 

with  their  own,  and  between  whom  there  was  no  essential  difference 

in  doctrine. 

"  On  this  principle  a  plan  of  union  and  correspondence  was 
adopted  by  the  assembly  in  1792,  with  the  General  Association  of 
Connecticut ;  with  Vermont  in  1803  ;  with  that  of  New  Hampshire 
in  1810 ;  with  Massachusetts  in  1811;  with  the  Northern  Asso- 
ciate Presbytery  of  Albany  in  1802  ;  and  with  the  Reformed  Dutch 
Church  and  the  Associate  Reformed  Church  in  1798. 

"  These  conventions,  as  is  stated,  originated  in  measures  adopted 
by  the  General  Assembly  in  1790  and  1791.  The  delegates  from 
each  of  the  associated  churches  not  only  sat  and  deliberated  with 
each  other,  but  also  acted  and  voted  by  virtue  of  the  express  terms 
of  the  union. 

"  In  further  pursuance  of  the  settled  policy  of  the  church  to  ex- 
tend its  sphere  of  usefulness,  in  the  year  1801,  a  plan  of  union 
between  the  Presbyterians  and  Congregationalists  was  formed. 

"  The  plan,  which  was  devised  by  the  fathers  of  the  church  to 
prevent  alienation  and  to  promote  harmony,  was  observed  by  the 
General  Assembly  without  question  by  them,  until  the  year  1835, 
a  period  of  thirty-four  years. 

"  At  this  time  it  was  resolved  by  the  General  Assembly,  that 
they  deemed  it  no  longer  desirable  that  churches  should  be  formed 
in  their  Presbyterian  connection,  agreeably  to  the  plan  adopted  by 
the  Assembly  and  the  General  Association  of  Connecticut,  in  1801. 
They  therefore  resolved  that  their  brethren  of  the  General  Associa- 
tion of  Connecticut  be,  and  they  hereby  are,  respectfully  requested 
to  consent  that  the  said  plan  shall  be,  from  and  after  the  next  meet- 
ing of  that  association,  declared  to  be  annulled.  And  also  resolved, 
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that  the  annulling  of  said  plan  shall  not  in  any  wise  interfere  with 
the  existence  and  lawful  association  of  the  churches  which  have  been 
already  formed  on  this  plan. 

"  To  this  resolution  no  reasonable  objection  can  be  made,  and  if 
the  matter  had  been  permitted  to  rest  here,  we  should  not  have 
been  troubled  with  this  controversy.  It  had  not  then  occurred  to 
the  assembly  that  the  plan  of  union  was  unconstitutional.  The 
resolutions  are  predicated  on  the  belief  that  the  agreement  or  com- 
pact was  constitutional.  They  request  that  the  association  of 
Connecticut  would  consent  to  rescind  it.  It  does  not  seem  to  have 
been  thought  that  this  could  be  done  without  their  consent.  And 
moreover,  the  resolution  expressly  saves  the  rights  of  existing 
churches  which  had  been  formed  on  that  plan. 

"  I  must  be  permitted  to  regret,  for  the  sake  of  peace  and  har- 
mony, that  this  business  was  not  suffered  to  rest  on  the  basis  of 
resolutions  which  breathe  the  spirit  of  peace  and  good  feeling.  But 
unfortunately  the  General  Assembly,  in  1837,  which  was  then 
under  another  influence,  took  a  different  view  of  the  question. 

"  '  *As  the  '  Plan  of  Union'  adopted  for  the  new  settle-  r^coo 
ments  in  1801,  was  originally  an  unconstitutional  act  on  L 
the  part  of  that  assembly,  these  important  standing  rules  having 
never  been  submitted  to  the  presbyteries,  and  as  they  were  totally 
destitute  of  authority  as  proceeding  from  the  General  Association 
of  Connecticut,  which  is  invested  with  no  power  to  legislate  in  such 
cases,  and  especially  to  enact  laws  to  regulate  churches  not  within 
her  limits :  and  as  much  confusion  and  irregularity  have  arisen 
from  this  unnatural,  unconstitutional  system  of  union,  therefore  it 
is  resolved,  that  the  act  of  the  Assembly  of  1801,  entitled  a  '  Plan 
of  Union,'  be,  and  the  same  is  hereby  abrogated.'  See  Digest,  p. 
297-99. 

"  The  resolution  declares  the  plan  of  union  to  be  unconstitutional. 
1st.  Because  those  important  standing  rules,  as  they  call  them,  were 
not  submitted  to  the  presbyteries ;  and  secondly,  because  the  Gen- 
eral Association  of  Connecticut  was  invested  with  no  power  to 
legislate  in  such  cases,  and  especially  to  enact  laws  to  regulate 
churches  not  within  their  limits. 

"  The  court  is  not  satisfied  with  the  force  of  these  reasons,  and 
do  not  think  the  agreement,  or  plan  of  union,  comes  within  the  words 
or  spirit  of  that  clause  in  the  constitution  which  provides,  that  be- 
fore any  overture  or  regulations  shall  be  proposed  by  the  General 
Assembly  to  be  established  as  constitutional  rules  shall  be  obligatory 
on  the  churches,  it  shall  be  necessary  to  transmit  them  to  all  the 
presbyteries,  and  to  receive  the  returns  of  at  least  a  majority  of 
them  approving  thereof.  Nor  is  it  in  the  opinion  of  the  court,  in 
conflict  with  the  constitution  before  its  amendment  in  1821,  which 
provides  that  no  alteration  shall  be  made  in  the  constitution,  unless 
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two-thirds  of  the  presbyteries  under  the  care  of  the  General  As- 
sembly propose  alterations  or  amendments,  and  such  alterations  and 
amendments  are  agreed  to  by  the  assembly. 

"  It  was  a  regulation  made  by  competent  parties,  and  not  in- 
tended by  either  as  a  constitutional  rule ;  nor  was  it  obligatory  on 
any  of  the  Presbyterian  churches  within  their  connection.  Those 
who  were  competent  to  make  it,  were  competent  to  dissolve  it,  with- 
out the  assent  of  the  presbyteries,  as  such,  which  could  not  be  done, 
were  it  a  constitutional  rule,  within  the  meaning  of  the  constitution. 
Whether  one  party  may  dissolve  it  without  the  consent  of  the  other, 
it  might  be  unnecessary  to  decide.  My  opinion  is  that  they  can. 
The  plan  of  union  is  intended  to  prevent  alienation,  and  to  promote 
union  and  harmony  in  the  new  settlements. 

"  It  is  not  a  union  of  the  Presbyterian  Church  with  a  Congrega- 
tional church  or  churches,  but  it  purports  to  be,  and  is  a  plan  of 
union  between  individual  members  of  the  Presbyterian  and  Congre- 
gational churches,  in  that  portion  of  the  country  which  was  then 
denominated  the  new  settlements.  It  is  advisory  and  recommenda- 
tory in  its  character;  has  nothing  obligatory  about  it.  A  Con- 
gregational church,  as  such,  is  not  by  force  of  the  agreement 
*£.fi4-1  incorporated  with  *the  Presbyterian  Church.  It  has  no 
J  necessary  connection  with  it;  for  it  is  only  when  the 
congregation  consists  partly  of  those  who  hold  the  Congregational 
form  of  discipline,  and  partly  of  those  who  hold  the  Presbyterian 
form,  and  there  is  an  appeal  to  the  presbytery  (as  there  may  be  in 
certain  cases),  that  the  standing  committee  of  the  Congregational 
church,  consisting  partly  of  Presbyterians  and  partly  of  Congrega- 
tionalists,  may,  or  shall  attend  the  presbytery,  and  may  have  the 
same  right  to  sit  and  act  in  the  presbytery  as  a  ruling  elder.  And 
whatever  may  have  been  occasionally  the  instances  to  the  contrary, 
this  I  conceive  to  be  the  obvious  construction  of  the  regulation. 
That  part  of  the  agreement  was  intended  as  a  safeguard  or  protec- 
tion of  the  rights  of  all  the  parties  to  be  affected  by  it,  without  any 
design  to  confer  upon  the  standing  committee  all  the  rights  of  a 
ruling  elder. 

"  I  view  it  as  a  matter  of  discipline,  and  not  of  doctrine,  the 
effects  of  which  is  to  exempt  those  members  of  the  different  commu- 
nions, who  adopted  it  from  the  censures  of  the  church  to  which 
they  belong,  and  particularly  the  clerical  portion  of  them. 

"  The  court  is  also  of  the  opinion,  that  after  an  acquiescence  of 
nearly  forty  years,  and  particularly  after  the  adoption  by  the  pres- 
byteries of  the  amended  constitution  of  1821,  the  plan  of  union  is 
not  now  open  to  objection.  The  plan  has  been  recognised  by  the 
presbyteries  at  various  times,  and  different  manners,  under  the  old 
and  amended  constitution.  It  has  been  acted  on  by  them  and  the 
General  Assembly  in  repeated  instances,  and  is  equally  as  obliga- 
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tory  as  if  it  had  received  the  express  sanction  of  the  presbyteries  in 
all  the  forms  known  to  the  constitution. 

"  That  acquiescence  gives  right,  is  a  principle  which  we  must 
admit.  The  constitutionality  of  the  purchase  and  admission  of 
Louisiana  as  a  member  of  the  union,  was  doubted  by  some  of  the 
wisest  heads  and  purest  hearts  in  the  country,  but  he  would  be  a 
very  bold  man,  indeed,  who  would  not  deny  that  state,  and  Missis- 
sippi, Arkansas  and  Missouri,  to  be  members  of  the  confederation. 
In  the  memorable  struggle  for  the  admission  of  Missouri  into  the 
union,  this  objection  was  never  taken. 

"Nor  am  I 'satisfied  with  the  second  reason,  that  the  General 
Association  of  Connecticut  was  invested  with  no  power  to  legislate 
in  such  cases,  and  especially  to  enact  laws  to  regulate  churches  not 
within  their  limits.  Although  the  General  Assembly  had  the 
right  to  annul  the  plan  of  union,  without  the  assent  of  the  General 
Association  of  Connecticut,  yet  I  must  be  permitted  to  say,  that 
after  having  acted  on  the  plan,  and  reaped  all  the  advantages  of  it, 
it  is  rather  discourteous,  to  say  the  least  of  it,  to  attempt  to  abro- 
gate it  without  the  consent  of  the  other  party.  Although  the 
association  may  be  an  advisory  body,  yet  it  does  not  appear  that 
any  difficulty  has  been  started  by  them,  or  by  the  churches  undei 
their  control.  All  parties  acquiesced  in  it  for  thirty-six  years,  and 
it  would  be  too  *late  for  either  now  to  object  to  its  valid-  r*c^c 
ity.  Nor  is  there  any  thing  in  the  idea,  that  they  have  no  "• 
power  to  regulate  churches  not  within  their  limits.  This  is  a  mat- 
ter of  consent,  and  there  is  nothing  to  prevent  churches  in  one 
state,  from  submitting  themselves  to  the  ecclesiastical  government 
of  churches  located  in  another  state.  The  Presbyterian  Church 
has  furnished  us  with  repeated  examples  of  this  kind. 

"  So  far  from  believing  the  plan  of  union  to  be  unconstitutional, 
I  concur  fully  with  one  of  the  counsel,  that  confined  within  its 
legitimate  limits,  it  is  an  agreement  or  regulation,  which  the  Gen- 
eral Assembly  not  only  had  power  to  make,  but  that  it  is  one  which 
is  well  calculated  to  promote  the  best  interests  of  religion. 

"  If,  as  is  stated,  the  standing  committee  of  Congregational 
churches  have  claimed  and  exercised  the  same  rights  as  ruling  elders 
in  presbyteries,  and  in  the  General  Assembly  itself,  it  is  an  abuse 
which  may  be  corrected  by  the  proper  tribunals  ;  but  surely  that 
is  no  argument,  or  one  of  but  little  weight,  to  show  that  the  plan 
of  union  is  unconstitutional  and  void. 

"  Although  in  the  opinion  of  the  court,  the  assembly  have  the 
right  to  repeal  the  Plan  of  Union  without  the  consent  of  the 
General  Association  of  Connecticut,  yet  it  was  unjust  to  repeal  it, 
without  saving  the  rights  of  existing  ministers  and  churches. 

"  But  whether  the  Plan  of  Union  be  constitutional  or  not,  is  only 
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material  so  far  as  it  is  made  the  basis  of  some  subsequent  resolutions 
to  which  your  attention  will  now  be  directed. 

"  At  the  same  session,  and  after  failure  of  an  attempt  at  com- 
promise, the  character  of  which  has  been  the  subject  of  much 
comment,  the  General  Assembly  resolved,  that  by  the  abrogation 
of  the  Plan  of  Union  of  1801,  the  synod  of  the  Western  Reserve 
is,  and  is  hereby  declared  to  be,  no  longer  a  part  of  the  Presbyterian 
Church. 

" '  Resolved,  That  in  consequence  of  the  abrogation  by  this 
General  Assembly  of  the  Plan  of  Union  of  1801,  between  it  and 
the  General  Association  of  Connecticut,  as  utterly  unconstitutional, 
and  therefore  null  and  void  from  the  beginning,  the  synods  of 
Utica,  Geneva  and  Gennesee,  which  were  formed  and  attached 
to  this  body,  under  and  in  execution  of  said  '  Plan  of  Union,'  be, 
and  are  hereby  declared  to  be,  out  of  the  connection  of  the 
Presbyterian  Church  in  the  United  States  of  America,  and  that 
they  are  not,  in  form  or  in  fact,  an  integral  portion  of  said 
church.' 

"  These  resolutions  refer  only  in  name  to  the  four  synods,  and  if 
we  were  called  on  for  the  construction  alone,  it  might  be  well  doubted 
whether  they  were  intended,  or  could  be  made  to  include,  the  pres- 
byteries within  their  limits,  the  constituents  or  electoral  bodies  of 
the  General  Assembly  itself.  I  should  be  inclined,  for  the  purpose 
of  protecting  their  rights  from  a  resolution  so  penal  in  its  character, 
to  say  that  they  were  not  included,  neither  in  the  spirit  nor  the 
words  of  the  resolution.  But  this  construction  we  are  prevented 
*^fifi"l  *from  giying  by  their  declarative  resolution.  It  is  there  in 
-•  effect  said,  that  it  is  the  purpose  of  the  General  Assembly 
to  destroy  the  relations  of  all  said  synods  and  all  their  constituent 
parts  to  the  General  Assembly  and  to  the  Presbyterian  Church  in 
the  United  States.  In  the  fourth  resolution  it  is  declared,  that 
any  presbytery  within  the  four  synods,  being  strictly  Presbyterian 
in  doctrine  and  order,  who  may  desire  to  be  united  with  them,  are 
hereby  directed  to  make  application,  with  a  full  statement  of  their 
case,  to  the  next  General  Assembly,  which  will  take  proper  order 
thereon. 

"  There  is  no  mistaking  the  character  of  these  resolutions.  It 
is  an  immediate  dissolution  of  all  connection  between  the  four 
synods  and  all  their  constituent  parts,  and  the  General  Assembly. 
They  are  destructive  of  the  rights  of  electors  of  the  General 
Assembly.  The  connection  might  be  renewed,  it  is  true,  by  each  of 
the  presbyteries  making  application  to  the  next  General  Assembly, 
but  they  are  at  liberty  to  accept  or  refuse  them,  provided  they,  the 
General  Assembly,  deem  them  strictly  Presbyterian  in  doctrine  and 
order.  As  they  had  the  right  to  admit  them,  they  had  the  right, 
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also,  to  refuse  them,  unless   in  their  opinion,  they  were  strictly 
Presbyterian  in  doctrine  and  order. 

"  By  these  resolutions,  the  commissioners,  who  had  acted  with  the 
General  Assembly  up  to  that  time,  were  deprived  of  their  seats. 
At  the  same  time,  four  synods,  with  twenty-eight  presbyteries,  were 
cut  off  from  all  connection  with  the  Presbyterian  Church.  The 
General  Assembly  resolved,  that  because  the  plan  of  1801  was 
unconstitutional,  those  synods  and  their  constituent  parts  are  no 
longer  integral  parts  of  the  Presbyterian  Church. 

"  You  will  observe,  that  I  have  already  said  the  Plan  of  Union 
is  constitutional.  That  reason  therefore  fails.  They  have  resolved 
that  it  is  not  only  unconstitutional,  but  that  it  is  null  and  void,  from 
the  beginning.  Instead  of  a  prospective,  they  have  given  their 
resolutions  a  retrospective  effect,  the  injustice  of  which  is  most 
manifest. 

"  But  admitting  that  the  Plan  of  Union  is  unconstitutional,  null 
and  void,  from  the  beginning,  I  cannot  perceive,  what  justification 
that  furnishes  for  the  exscinding  resolutions.  The  infusion  of  Con- 
gregationalists  with  the  presbyteries,  or  the  General  Assembly 
itself,  does  not  invalidate  the  acts  of  the  General  Assembly.  They 
had  a  right  notwithstanding  the  charter  which  recognises  elders 
and  ministers  as  composing  the  Presbyterian  Church,  to  perform 
the  functions  committed  to  them  by  the  constitution.  And  among 
them  to  establish  and  divide  synods,  to  create  presbyteries,  as 
in  her  judgment  the  exigencies  of  the  church  might  demand. 

"  Accordingly  we,  find  that  the  four  synods,  and  all  the  presby- 
teries attached  to  them,  have  been  formed  since  the  year  1801. 
The  assembly  create  the  synods,  and  the  synods  the  presbyteries, 
sometimes  the  assembly  creates  the  presbyteries — a  course  pursued 
*with  some  of  the  presbyteries,  which  have  been  exscinded.  r*cfi>r 
They  have  been  established  since,  but  this  is  no  evidence  ^ 
that  the  four  exscinded  synods  were  formed  and  attached  to  the  Gen- 
eral Assembly  under,  and  in  execution  of,  the  Plan  of  Union.  The 
compact,  as  has  been  before  observed,  was  intended  for  a  different 
purpose,  and  imposed  on  the  Presbyterian  Church  no  obligation  to 
admit  churches  formed  on  the  plan  as  members.  It  was  a  voluntary 
act,  and  not  the  necessary  result  of  the  agreement ;  nor  does  it 
appear  that  the  presbyteries  were  formed  and  incorporated  with  the 
church  on  any  other  terms  or  conditions  than  other  presbyteries, 
who  were  in  regular  course  taken  into  the  Presbyterian  connection. 

"  But,  gentlemen,  when  resolutions  of  so  unusual  a  character,  so 
condemnatory,  and  so  destructive  of  the  rights  of  electors,  the  con- 
stituents of  the  assembly  itself,  are  passed,  we  have  a  right  to 
require  that  the  substantial  forms  of  justice  be  observed.  But  so 
far  from  this,  the  General  Assembly,  in  the  plenitude  of  its  power, 
has  undertaken  to  exclude  from  all  their  rights  and  privileges 
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twenty-eight  presbyteries,  who  are  its  constituents,  without  notice, 
and  without  even  the  form  of  trial.  By  the  resolutions,  the  com- 
missioners, who  had  acted  as  members  of  the  General  Assembly  for 
two  weeks,  were  at  once  deprived  of  their  seats.  Four  synods, 
twenty-eight  presbyteries,  five  hundred  and  nine  ministers,  five 
hundred  and  ninety-nine  churches,  and  sixty  thousand  communi- 
cants, were  at  once  disfranchised  and  deprived  of  their  privileges 
in  this  church. 

"  This  proceeding  is  not  only  contrary  to  the  eternal  principles 
of  justice,  the  principles  of  the  common  law,  but  it  is  at  variance 
wiih  the  constitution  of  the  church. 

"  This  proceeding  is  not  in  the  nature  of  a  legislative,  but  it  is 
a  judicial  proceeding  to  all  intents  and  purposes.  It  is  idle  to  deny 
that  the  presbyteries  within  the  infected  districts,  as  they  are  called, 
were  treated  as  enemies  and  offenders,  against  the  rules,  regulations, 
and  doctrines  of  the  church.  If  there  is  any  thing  that  a  man 
values,  it  is  his  religious  rights. 

"  And  of  this  opinion  were  the  General  Assembly  themselves  ; 
for,  only  a  few  days  before  they  came  to  the  following  resolutions  : 

"  '  Resolved,  1.  That  the  proper  steps  be  now  taken  to  cite  to 
the  bar  of  the  next  assembly  such  inferior  jndicatories  as  are  charged 
by  common  fame  with  irregularities. 

"'2.  That  a  special  committee  be  now  appointed  to  ascertain 
what  inferior  judicatories  are  thus  charged  by  common  fame,  pre- 
pare charges  and  specifications  against  them,  and  to  digest  a  suita- 
ble plan  of  procedure  in  the  matter  ;  and  that  said  committee  be 
requested  to  report  as  soon  as  practicable.' 

"  Nothing  further  appears  to  have  been  done  in  this  matter  in 
the  General  Assembly,  for,  after  failure  of  the  attempt  at  com- 
promise, they  appear  to  have  discovered  a  much  more  expeditious, 
if  not  a  more  agreeable  method  of  effecting  their  object. 

*5fi81  "  *^  ve  sa^  t^at  exscin(^ng  tne  presbyteries  without 
-"  notice,  and  without  trial,  was  not  only  contrary  to  the  com- 
mon law,  but  it  was  contrary  to  the  constitution  of  the  church. 
And  it  is  only  necessary  to  open  the  book  of  discipline  to  see  how 
very  careful  the  fathers  of  the  church  have  been  to  secure  to  the 
accused  a  full,  fair  and  impartial  trial. 

"  Notice  is  given  to  the  parties  concerned,  at  least  ten  days  before 
the  meeting  of  the  judicatory.  The  accused  is  informed  of  the 
names  of  all  the  witnesses  to  be  adduced  against  him.  When  the 
charges  are  exhibited,  the  time,  places  and  circumstances  are 
stated,  if  by  possibility  they  can  be  ascertained;  citations  are 
issued,  signed  by  the  moderator  or  clerk,  by  order  and  in  the  name 
of  the  judicatory. 

"  Judicatories  are  enjoined  to  ascertain,  before  proceeding  to 
trial,  that  their  citations  have  been  duly  served.  And,  to  secure 
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a  fair  and  impartial  trial,  the  witnesses  are  to  be  examined  in  the 
presence  of  the  accused,  who  is  permitted  to  ask  any  question  tend- 
ing to  his  own  exculpation.  The  judgment,  when  rendered,  is 
regularly  entered  on  the  records  of  the  judicatory. 

"  If  these  proceedings  before  judgment,  are  requisite  in  the  case 
of  the  meanest  member  of  the  church  (the  omission  of  which,  by 
any  of  the  inferior  judicatories,  would  call  down  on  the  offenders 
the  severest  censure  of  the  General  Assembly),  it  is  inconceivable 
that  similar  precautions  are  not  necessary  to  protect  the  rights  of 
presbyteries,  which  consist  of  many  individuals,  from  the  injustice, 
violence,  and  party  spirit  of  the  General  Assembly  itself.  Consti- 
tutions are  intended  to  protect  the  weak,  the  minority,  from  the 
injustice  of  the  majority. 

"  The  majority  for  the  most  part,  were  able  to  protect  them- 
selves. It  is  the  minority  that  need  protection,  and  for  this  pur- 
pose it  is  necessary  to  encircle  them  with  at  least  all  the  forms  of 
justice. 

"  This,  as  has  been  before  observed,  is  a  judicial  act ;  and  if  a  regu- 
lar trial  had  been  had,  and  judgment  rendered,  the  sentence  would 
have  been  conclusive.  We  should  not  have  attempted  to  examine 
the  justice  of  the  proceeding ;  but  inasmuch  as  there  have  been 
no  citations,  and  no  trial,  I  instruct  you,  that  the  resolution  of 
the  General  Assembly  exscinding  the  four  synods  of  Utica,  Geneva, 
Genesee,  and  the  Western  Reserve,  are  unconstitutional,  null  and 
void. 

*'  The  judgments  of  all  courts,  whether  ecclesiastical  or  civil, 
whether  of  inferior  or  superior  judicatories,  are  absolutely  void, 
when  rendered  without  citations,  and  without  trial,  and  without 
the  opportunity  of  a  hearing. 

"  But  admitting  this  to  be  in  the  nature  of  a  legislative  pro- 
ceeding, still  it  is  void ;  for  I  deny  the  right  of  any  legislature 
to  deprive  an  elector  of  his  right  to  vote,  either  with  or  without 
trial. 

"  This  is  a  power  which  can  only  be  exercised  by  a  judicial  tri- 
bunal, *who  act  under  the  sanction  of  an  oath,  who  examine  r*ccq 
witnesses  on  oath,  and  who  conform  to  all  the  rules  of  evi-  *- 
dence  established  by  the  sages  of  the  law. 

"  If  the  legislature  of  Pennsylvania  should  dare,  by  resolution  or 
otherwise,  to  deprive  one  of  you,  gentlemen,  of  your  right  as  an 
elector,  it  would  be  the  duty  of  the  court  to  declare  such  an  act 
null  and  void.  I  am  unable  to  distinguish  the  difference  between 
the  two  cases. 

"  Whether  the  General  Assembly  are  the  proper  tribunal,  in  the 
first  instance,  for  the  trial  of  offences,  or  whether  the  presbyteries 
are  amenable  to  their  judicatories,  in  this  or  any  other  mode,  it  is 
unnecessary  to  decide,  as  the  court  are  clearly  of  the  opinion,  that 
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if  they  have  the  right,  it  must  be  exercised  with  the  same  rules  and 
regulations  which  are  applicable  to  the  inferior  judicatories. 

"  Personal  process  in  each  case  may  be  tedious,  agitating  and 
troublesome  in  the  highest  degree ;  but  it  is  obviously  not  impossi- 
ble. Nor  does  it  strike  me  as  impossible  to  devise  a  plan  under  the 
constitution  to  correct  heresy  and  schism,  without  resort  to  personal 
process  in  such  case.  But  if  it  were  so,  this  is  an  excuse,  but  it  is 
no  justification  of  the  exscinding  resolutions. 

"  Offenders,  according  to  the  rules  of  the  church,  may  be  brought 
before  a  judicatory  by  common  fame.  But  I  perceive  no  power 
given  to  convict  on  common  fame. 

"  You  will  remark,  gentlemen,  that  the  presbyteries,  by  the  con- 
stitution of  the  church,  are  the  electors  of  the  General  Assembly. 
Their  right  of  representation  has  been  taken  away  without  trial, 
without  the  examination  (as  far  as  we  know)  of  a  single  witness. 

"  Whether  these  presbyteries  have  Congregational  churches  in 
their  connection,  is  not  now  material.  It  is  possible  that  had  a  trial 
been  had,  that  point,  which  is  deemed  so  important,  may  have  been 
disproved.  At  any  rate,  it  would  seem  a  singular  reason  for  dis- 
solving a  whole  presbytery,  that  one  church  was  contaminated  with 
false  and  heretical  doctrines,  or  doctrine  not  strictly  Presbyterian ; 
that  a  whole  presbytery  should  be  rejected,  because  a  single  church 
was  governed  without  the  benefit  of  ruling  elders.  It  would  be  a 
reason,  perhaps  a  good  one,  for  cutting  off  that  church  from  the 
Presbyterian  connection,  but  none  for  casting  out  the  whole  pres- 
bytery. And  this,  gentlemen,  would  be  particularly  severe  on  the 
members  and  congregations,  when  the  fact  was  known  at  the  time 
the  presbytery  was  created  such  connection  did  exist. 

"  If,  however,  after  having  condemned  this  (as  it  is  called)  un- 
natural connection,  the  presbyteries  should  obstinately  continue  to 
adhere  to  it,  then  they  would  justly  expose  themselves  to  the  severest 
censures  of  the  church.  But  whether  there  is  any  mode  known  to 
the  constitution,  by  which  the  presbytery  can  be  deprived  of  the 
right  of  representation  on  the  floor  of  the  General  Assembly,  is  a 
*^701  P°'n*  *whi°h  is  not  necessary  to  the  case,  and  which  I  shall 
••  not  undertake  to  decide. 

"  I  have  been  requested  by  the  respondents'  counsel  to  instruct 
you,  that  the  introduction  of  lay  delegates  from  Congregational 
establishments  into  the  judicatories  of  the  Presbyterian  Church, 
was  a  violation  of  the  fundamental  principle  of  Presbyterianism, 
and  a  contradiction  of  the  act  of  the  legislature  of  Pennsylvania, 
incorporating  the  trustees  of  the  church.  But  a^ny  act  permitting 
such  introduction  would  therefore  have  been  void,  although  submit- 
ted to  the  presbyteries.  As  an  abstract  question  on  this  point  I 
give  an  affirmative  answer,  although,  gentlemen,  I  am  unable  to  see 
the  bearing  it  has  on  the  matter  at  issue  in  this  cause. 
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"  You  have  already  seen  that  the  court  is  of  the  opinion  that  the 
exscinding  resolutions  are  unconstitutional,  null  and  void  ;  yet  this 
did  not  of  itself  dissolve  the  General  Assembly.  The  assembly 
was  dissolved  at  the  termination  of  its  sessions.  You  will  perceive 
in  the  course  of  the  remarks  which  I  shall  have  to  make  to  you, 
that  the  acts  of  this  assembly  will  have  an  important  influence  on 
the  proceedings  of  the  assembly  of  1838. 

"  The  General  Assembly  of  the  Presbyterian  Church  is  entitled 
to  decide  upon  the  right  claimed  by  any  one  to  a  seat  in  that  body, 
but  unlike  legislative  bodies,  their  decision  is  the  subject  of  revi- 
sion. Ecclesiastical  judicatories  are  subject  to  the  control  of  the 
law. 

"  I  also  instruct  you,  that  a  mandamus  would  not  reach  the  case, 
for  before  the  remedy  could  be  applied,  the  General  Assembly 
would  be  dissolved,  and  it  would  be  impossible  to  foresee  whether 
the  next  assembly  would  persist  in  their  illegal  and  unconstitutional 
course  of  conduct.  You  will  recollect  that  the  commissioners  are 
elected  a  short  time  before  the  meeting  of  the  General  Assembly, 
and  that  that  body,  which  sits  but  a  few  weeks  for  the  transaction 
of  business  is  dissolved,  and  a  new  General  Assembly  is  called,  at 
the  termination  of  the  sessions. 

"  Having  thus  disposed  of  the  proceedings  of  the  General  Assem- 
bly of  1837,  we  will  now  proceed  to  the  acts  of  1838.  It  will 
perhaps  conduce  to  a  proper  understanding  of  the  somewhat  extra- 
ordinary proceedings  which  then  took  place,  to  advert  to  the  practice 
of  the  General  Assembly  in  times  of  less  excitement  and  interest 
than  existed  on  that  occasion. 

"  After  the  business  of  the  assembly  is  finished,  the  General 
Assembly  is  dissolved,  and  another  General  Assembly  is  directed 
to  be  chosen  in  the  same  manner,  to  meet  at  a  time  and  place  desig- 
nated by  the  assembly. 

"  The  moderator,  or  in  case  of  his  absence,  another  member 
appointed  for  the  purpose,  opens  the  next  meeting  with  a  sermon  ; 
he  is  directed  to  hold  the  chair  until  a  new  moderator  be  chosen. 
As  this  is  for  the  purpose  of  organization,  it  is  not  necessary  that 
he  be  a  member,  nor  is  it  necessary  that  the  clerks  should  be  mem- 
bers, who  are  requested  to  attend  for  the  same  purpose. 

"  *By  the  practice  of  the  assembly,  in  pursuance  of  a  r#ff-t 
regulation  for  that  purpose,  the  stated  and  permanent  clerks  "• 
are  a  standing  committee  on  commissions.  To  them  are  submitted 
the  commissions  of  members  :  they  decide  on  them  in  the  first  place, 
and  if  unexceptionable  in  form  or  substance,  they  are  enrolled  as 
members  of  the  house ;  if  exceptionable,  they  report  them  as  such 
in  a  separate  list.  The  moderator,  after  divine  service,  opens  the 
session  with  prayer.  He  takes  his  seat  as  moderator,  and  proceeds 
to  organize  the  house.  The  first  business  in  order  is  the  report  of 
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the  clerks,  who  are  the  committee  on  commissions,  who  made  a 
report,  stating  on  the  roll  those  who  are  members,  and  designated 
either  in  the  roll,  or  in  a  separate  list,  those  whose  commissions 
have  been  examined  and  found  defective  either  in  form  or  in 
substance. 

"  The  next  business  in  order  is  to  appoint  a  committee  on  elec- 
tions from  the  list  of  members  who  have  been  enrolled. 

"  To  that  committee  are  referred  the  commissions  of  such  persons 
as  may  claim  seats,  whose  commissions  have  been  examined  and 
rejected. 

"  It  is  usual  to  appoint  the  committee  on  elections  on  the  morn- 
ing of  the  first  day  of  the  session,  and  they,  unless  in  case  of  diffi- 
culty, report  to  the  house  in  the  afternoon,  and  the  house  decides 
upon  the  propriety  of  the  report.  It  would  seem  also  to  be  the 
practice,  that  when  a  commissioner  has  omitted  to  hand  in  his  com- 
mission to  the  clerks,  before  the  meeting  of  the  assembly,  he  may 
do  so  in  the  assembly,  and  the  committee  of  commissions  may  add 
his  name  to  the  roll  of  members. 

"  After  the  house  is  organized,  they  proceed  to  a  choice  of  a 
moderator,  and  stated  and  permanent  clerks,  to  preside  over  their 
deliberations,  and  to  keep  their  records  during  their  sessions. 
.     "  You  will  observe  that  I  am  speaking  of  the  rules  of  practice 
in  the  sessions  of  1837  and  1839. 

"  As  the  church  increased  in  numbers,  and  I  may  add  without 
giving  offence,  after  the  spirit  of  contention  increased  also  in  the 
same  or  a  greater  ratio,  the  simplicity  of  the  ancient  practice  grad- 
ually changed.  The  changes  have  been  stated  with  great  clearness 
by  one  of  our  venerable  fathers,  but  as  we  have  to  do  with  existing 
rather  than  ancient  rules,  it  is  not  necessary  for  me  to  notice  them. 

"  The  jury  will  recollect  that  the  court  has  decided  that  the 
exscinding  resolutions  of  the  General  Assembly  of  1837,  were 
unconstitutional,  null  and  void. 

"  It  results  from  this  opinion,  that  the  commissioners  from  the 
presbyteries  within  the  bounds  of  these  synods,  had  the  same  right 
to  seats  in  the  General  Assembly  as  the  members  from  other  pres- 
byteries within  the  jurisdiction  of  the  assembly,  liable  to  be  dealt 
with  by  them  in  the  same  manner  as  commissioners  from  other  pres- 
byteries. 

**>791  "  *It  was  under  these  circumstances,  they  presented 
J  themselves  with  commissions  in  proper  form,  to  Mr.  Krebs 
and  Dr.  McDowell,  the  clerks  of  the  former  assembly.  They  not 
only  rejected  their  commissions,  but  refused  to  put  their  names  on 
the  roll  at  all. 

"  I  shall  not  now  stop  to  inquire  whether  those  gentlemen  were 
or  were  not,  pledged  to  the  course  they  thought  proper  to  pursue, 
nor  into  the  question  whether  they  were  the  judges  of  the  con- 
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stitutionality  of  an  act  of  the  former  assembly,  as  I  am  clearly  of 
the  opinion,  and  so  I  instruct  you,  that  they  grossly  erred  in  re- 
fusing to  place  their  names  on  the  list  of  rejected  applicants. 

"  They  were  the  committee  on  commissions  to  whom  such  ques- 
tions are  in  the  first  place  referred.  It  was  their  duty  to  decide 
on  the  propriety  of  the  application,  and  to  refer  the  decision  to 
the  further  action  of  the  house,  by  adding  their  names  to  the  roll 
of  members  whose  commissions  had  been  examined  and  rejected. 

"  They  cannot  consider  commissions,  in  other  respects  regular, 
as  alien  and  outlawed,  merely  because  they  proceeded  from  pres- 
byteries that  had  been  unconstitutionally  put  out  of  the  pale  of 
the  church  without  citation  and  without  trial. 

"  It  is,  therefore,  the  opinion  of  the  court,  that  in  this  there  was 
a  palpable  violation  of  the  rights  of  the  proscribed  commissioners. 
And  this,  gentlemen,  was  the  second  error  committed,  and  which 
led  to  the  scene  of  disorder  which  ensued,  so  little  creditable  to  a 
Christian  assembly. 

"  After  the  moderator,  Dr.  Elliot,  had  taken  the  chair,  Dr. 
Patton  addressed  the  chair,  and  stated  that  he  had  certain  reso- 
lutions to  offer.  The  moderator  decided  that  he  was  out  of  order, 
that  the  first  business  was  the  report  of  the  clerks,  who,  you  will 
recollect,  were  the  committee  on  commissions. 

"  Dr.  Patton  stated  that  his  motion  or  resolutions  had  reference 
to  the  formation  of  the  roll,  that  it  was  his  intention  to  make  his 
motion,  and  have  the  question  taken  without  debate.  The  mod- 
erator said  the  clerks  were  proceeding  with  their  report.  Dr. 
Patton  reminded  the  moderator  that  he  had  the  floor  before  the 
clerks.  The  moderator  still  decided  that  he  was  out  of  order, 
whereupon  Dr.  Patton  respectfully  appealed  from  the  decision  of 
the  chair.  The  moderator  decided  that  the  appeal  was  out  of 
order,  and  stated  as  a  reason  for  the  decision,  that  there  was  no 
house  to  which  the  appeal  could  be  taken. 

"  The  court  is  of  the  opinion  that  the  decision  of  the  moderator 
was  correct,  for  the  reason  given  by  him.  It  is  a  rule  of  the 
assembly  that  no  persons  shall  be  permitted  to  vote  unless  they 
are  enrolled,  and  until  the  report  of  the  committee  on  commissions, 
it  cannot  be  judicially  known  who  are  members  of  the  house,  and 
as  such,  privileged  to  take  part  in  the  organization.  If,  however, 
there  was  a  majority  for  it,  arising  from  the  absence  of  the  mod- 
erator, or  the  refusal  of  the  clerks  to  report  the  roll,  there  r*c7.q 
would  be  no  *difficulty  in  organizing  the  assembly.  The  ^ 
decision  of  the  moderator  was  correct,  if  the  reason  assigned  was 
the  true  reason. 

"  After  this  disposition  of  Dr.  Patton's  motion,  the  clerks  made 
a  report,  omitting,  improperly,  as  has  been  before  stated,  the  names 
of  the  commissioners  from  the  exscinded  presbyteries,  and  the 
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moderator  announced  to  those  who  had  not  presented  their  com- 
missions, that  now  was  the  time  to  present  them,  and  have  them- 
selves enrolled.  Some  of  the  witnesses  say  that  the  moderator 
announced  that,  if  there  were  any  names  omitted,  this  was  the 
time  to  present  their  commissions.  The  one  side  say  that  this  was 
a  distinct  intimation  from  the  moderator  himself,  that  now  was  the 
time  to  present  the  commissions  of  the  commissioners  from  the 
exscinded  presbyteries.  The  other  say  it  included  those  only  who 
had  not  presented  their  commissions  to  the  clerks.  That  the  only 
course  to  be  pursued  as  to  those  who  had  presented  their  com- 
missions, and  had  their  claim  to  be  enrolled  refused,  was  to  have 
their  case  referred  to  the  committee  on  elections,  on  whose  report 
only  would  it  come  properly  before  the  assembly. 

"  However  the  fact  may  be,  and  this  of  course  you  will  decide, 
at  this  time  Dr.  Mason,  a  member  whose  seat  was  uncontested, 
and  who  had  been  reported  by  the  clerks  to  the  house  as  a  member, 
moved  that  the  names  of  the  commissioners  from  the  exscinded 
synods  should  be  added  to  the  roll.  He  had  the  commissions  in 
his  hand,  and  at  the  time  of  the  motion,  stated  that  they  were  the 
commissions  of  commissioners,  which  had  been  rejected  by  the 
clerks.  The  moderator  inquired  from  what  presbyteries  those 
commissioners  came.  Dr.  Mason  replied,  they  came  from  the 
synods  of  Utica,  Geneva,  Genesee,  and  the  Western  Reserve. 
The  moderator  declared  Dr.  Mason  out  of  order,  or  said  that  he 
was  out  of  order  at  that  time.  The  witnesses  differ  as  to  the  pre- 
cise expression,  but  whatever  may  have  been  the  reason  assigned, 
they  all  concur  that  the  moderator  declared  Dr.  Mason  out  of 
order.  Dr.  Mason  said,  that  with  great  respect  to  the  chair,  he 
must  appeal  from  the  decision.  The  appeal  was  seconded.  The 
moderator  refused  to  put  the  appeal,  declaring  the  appeal  to  be  out 
of  order. 

"  In  this  stage  of  the  cause  it  is  unnecessary  to  decide  whether 
the  original  motion  was  or  was  not  out  of  order.  I  shall  put 
this  part  of  the  case  on  the  refusal  of  the  moderator  to  put  the 
question  on  the  appeal.  The  question  is  not  whether  an  appeal 
may  not  be  out  of  order,  but  it  is  whether  this  appeal  was  out  of 
order.  If  the  moderator  had  put  the  question  on  the  appeal,  it  is 
possible  the  house  would  have  decided  that  the  original  motion  was 
out  of  order.  They  might  have  thought  that  the  matter  was 
properly  referable  to  the  committee  of  elections ;  that  it  was  a 
privileged  question ;  or  the  assembly  might  by  possibility  have 
taken  a  different  view  of  the  question.  And  whatever  they  might 
have  thought  and  decided,  would  have  been  conclusive. 
*574T  "  *But  by  refusing  to  put  the  question,  the  moderator 
•*  took  all  power  to  himself  over  this  question.  No  reason 
was  given  by  the  moderator.  It  rested  simply  upon  his  will.  In 
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the  opinion  of  the  court,  it  was  a  dereliction  of  duty — a  usurpation 
of  authority,  which  called  for  the  censure  of  the  house.  He  could 
not  then  allege,  as  he  had  done  on  a  former  occasion,  that  there 
was  no  house  to  which  the  appeal  could  be. taken.  At  that  time 
you  will  recollect,  that  the  clerks  had  made  their  report,  and  it  was 
then  ascertained  what  members  had  a  right  to  vote. 

"  Had  the  question  on  the  appeal  been  allowed,  it  could  then  have 
been  ascertained  whether  a  motion  had  been  made  for  the  appoint- 
ment of  the  committee  on  elections.  As  it  is,  it  is  doubtful 
whether  the  motion  was  made  before  or  after  the  motion  made  by 
Dr.  Mason. 

"  And  here,  let  me  remark,  that,  I  look  upon  the  refusal  of  the 
clerks  to  put  the  names  of  the  commissioners  on  the  roll,  and  this 
refusal  of  the  moderator  to  put  the  question  on  the  appeal  to  the 
house  as  most  unfortunate. 

"If  the  excitement  did  not  then  commence,  yet  it,  with  the 
uproar  and  confusion  which  ensued,  from  this  time  greatly  increased. 
After  the  refusal  of  the  moderator  to  allow  an  appeal,  the  Rev. 
Miles  Squier  arose  and  said,  that  he  had  presented  his  commission 
to  the  clerks,  which  they  had  refused  to  receive.  The  moderator 
asked  from  what  presbytery  he  came.  He  said  from  the  presby- 
tery of  Geneva.  The  moderator  asked  if  it  was  within  the  bounds 
of  the  synod  of  Geneva.  He  said  it  was.  The  moderator  then 
replied,  we  do  not  know  you.  The  precise  meaning  and  import  of 
these  words  has  been  the  subject  of  comment.  It  will  be  for  you 
to  give  them  such  weight  as  you  think  them  entitled  to,  in  another 
part  of  this  cause. 

"  And  here,  let  me  remark,  that  the  witness  had  not  a  right, 
(whatever  injustice  he  may  have  suffered),  either  to  speak  or  vote 
on  any  question  before  the  house.  He  had  not  been  reported  as  a 
member  by  the  clerks ;  and  the  rules  of  the  General  Assembly 
required,  that  before  a  member  speak  or  vote,  he  must  be  enrolled. 

"  To  this  time  the  witnesses  substantially  agree  in  their  state- 
ment. There  was  but  little  noise,  and  but  little  confusion.  Every 
person  saw,  and  every  person  heard,  all  the  transactions  in  the 
assembly. 

"  And  here,  gentlemen,  it  will  be  your  solemn  duty,  respectfully, 
but  firmly,  to  decide  upon  the  conduct  of  the  moderator. 

"  Was  he  performing  his  duty  as  the  presiding  officer  of  the 
house  in  its  organization  ?  or  was  he  carrying  out  the  unconsti- 
tutional and  void  proceeding  of  the  General  Assembly  of  1837, 
which  cut  off  from  the  body  of  the  Presbyterian  Church,  four 
synods,  twenty-eight  presbyteries,  five  hundred  and  nine  ministers, 
and  near  sixty  thousand  communicants,  without  citation,  and  with- 
out trial  ? 

"  I  put  the  question  to  you,  because  it  is  the  opinion  of  the  court, 
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*that  the  General  Assembly  has   a  right  to  depose  their 


moderator,  upon  sufficient  cause. 

"  This  power  is  necessary  for  the  protection  of  the  house,  other- 
wise the  moderator,  instead  of  being  the  servant,  would  be  the 
master  of  the  house.  There  is  nothing  in  the  constitution  of  the 
church  that  restricts  or  impairs  the  right. 

"  It  applies  to  all  the  moderators,  whether  moderators  for  the  ses- 
sion, or  moderators  for  organization.  The  right  is,  perhaps,  less 
questionable  in  the  latter  than  in  the  former  cause.  He  is  a  minis- 
terial as  well  as  a  judicial  officer. 

"  Nor  do  I  think  that  they  are  restrained  in  their  choice  to 
a  moderator  of  a  former  year,  who  may  be  present.  That 
rule  applies  only  to  ordinary  cases,  when  the  moderator  of  the  last 
year  is  not  in  attendance,  or  is  unable,  from  some  physical  reason, 
to  discharge  the  duties  of  the  office.  It  does  not  apply  to  the 
peculiar  and  extraordinary  circumstance  of  this  case. 

"  The  deposition  of  a  moderator,  and  the  election  of  another  in 
his  place,  it  appears,  is  not  without  precedent  in  the  history  of  the 
church. 

"  There  is  one  thing  certain,  that  the  deposition  of  a  moderator, 
and  the  election  of  another,  if  in  other  respects  regular,  will  not 
of  itself  vitiate  the  organization. 

"  After  Mr.  Squier  had  taken  his  seat,  upon  the  emphatic  declara- 
tion of  the  moderator,  l  we  do  not  know  you,'  Mr.  Cleaveland 
arose. 

"  Mr.  Cleaveland  held  in  his  hand  a  paper  from  which  he  read, 
at  the  same  time  accompanying  it  with  remarks  not  on  the  paper. 
It  is  not  distinctly  in  evidence  what  he  did  say,  but  in  substance  it 
was  perhaps  this  : 

"  That  as  the  commissioners  to  the  General  Assembly  of  1838, 
from  a  large  number  of  presbyteries,  had  been  refused  their  seats, 
and  as  we  have  been  advised  by  counsel,  learned  in  the  law,  that  a 
constitutional  organization  of  the  assembly  must  be  secured  at  this 
time  and  in  this  place,  he  trusted  it  would  not  be  considered  as  an 
act  of  discourtesy,  but  merely  a  matter  of  necessity,  if  we  now  pro- 
ceed to  organize  the  General  Assembly  of  1838,  in  the  fewest 
words,  the  shortest  time,  and  with  the  least  interruption  prac- 
ticable. 

"  Mr.  Cleaveland  then  moved  that  Dr.  Beman,  of  the  presbytery 
of  Troy,  be  moderator,  or,  as  some  of  the  witnesses  says,  that  he 
take  the  chair.  The  motion  being  seconded,  the  question  was  put 
by  Mr.  Cleaveland,  and  was  carried,  as  the  witnesses  for  the  rela- 
tors  say,  by  a  large  majority,  and  by  this  they  mean,  that  a  large 
majority  of  voices  voted  in  the  affirmative.  The  question  was 
reversed,  and,  as  the  same  witnesses  say,  there  were  some  voices 
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coming  from  the  south- west  corner  of  the  church,  who  voted  in  the 
negative.     This  is  denied  by  the  respondents. 

;'  Dr.  Beman,  who  was  sitting  in  a  pew  the  locality  of  which  has 
been  described  to  you,  stept  into  the  aisle,  and  called  the  house  to 
*order.  A  motion  was  then  made  that  Dr.  Mason  and  Mr.  r*r7f> 
Gilbert  be  appointed  clerks.  There  being  no  others  put  in  *•  l 
nomination,  the  question  was  put  by  the  moderator,  Dr.  Beman,  in 
the  affirmative  and  negative,  and  there  was  a  majority  of  voices 
in  their  favor. 

"  Dr.  Beman  then  stated  that  the  next  business  in  order  was  the 
election  of  a  moderator.  A  member  nominated  Dr.  Fisher,  and  no 
other  person  being  in  nomination,  the  question  was  put  affirma- 
tively and  negatively,  and  Dr.  Fisher  was  elected  by  a  large 
majority  of  voices.  There  was  no  negative  votes  on  this  nomination  ; 
several  of  the  witnesses  say  he  was  unanimously  elected. 

"  Dr.  Beman  then  announced  the  election  of  Dr.  Fisher,  as  mod- 
erator, and  said  he  should  govern  himself  by  the  rules  which  might 
be  hereafter  adopted. 

"  Dr.  Fisher  stepped  into  the  aisle,  moved  towards  the  north  end 
of  the  church,  and  called  for  business ;  and  Dr.  Mason  and  Mr. 
Gilbert  were  chosen  clerks,  no  others  being  put  in  nomination. 

"  Dr.  Beman  stated  that  some  difficulties  had  been  made  by  the 
trustees  about  the  occupation  of  the  church  in  which  they  were  then 
sitting.  To  avoid  difficulty,  a  motion  was  made  to  adjourn  to  meet 
forthwith  at  the  lecture-room  at  the  First  Presbyterian  Church. 
The  question  was  taken  on  the  motion,  and  was  decided  in  the 
affirmative,  there  being  no  votes  in  the  negative.  The  result  of  the 
vote  was  announced  by  Dr.  Fisher,  who  then  stated  if  there  were 
any  commissioners  who  had  not  presented  their  commissions,  they 
might  then  and  there  attend  for  that  purpose.  The  members  of 
the  house  then  repaired  to  the  lecture-room  of  the  First  Presby- 
terian Church,  proceeded  with  their  business,  and  on  the  24th  of 
May  1838,  elected  the  relators  trustees,  in  the  place  and  stead 
of  the  respondents. 

"  This  is  the  relators'  case,  and  here  I  will  direct  your  attention 
to  some  of  the  points  which  have  been  raised  by  the  respondents' 
counsel. 

"  The  respondents  contend  that  Mr.  Cleaveland  had  no  right  to 
put  the  question.  They  object,  also,  to  the  time  and  manner  of 
putting  the  question.  Under  one  or  other  of  these  points,  I  will 
endeavor  to  include  the  question  which  has  been  raised,  and 
which  has  been  argued  with  such  force  and  with  such  a  variety  of 
illustrations. 

"  Had  Mr.  Cleaveland  a  right  to  put  this  question  ?  It  must  be 
conceded,  that  unless  he  was  authorized  to  take  the  sense  of  the 
house,  the  members  were  not  bound  to  vote  against  it.  In  ordinary 
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cases,  it  is  usual  for  a  member  who  moves  a  question,  to  put  it  in 
writing,  and  deliver  it  to  the  speaker,  who,  when  it  has  been 
seconded,  proposes  it  to  the  house,  and  the  house  are  then  said  to 
be  in  possession  of  the  question.  But  this,  the  relators  say,  is  not 
an  ordinary  question,  but  one  of  a  peculiar  nature.  They  allege, 
that  the  moderator  has  shown  gross  partiality  and  injustice  in  the 
,  chair ;  that  he  was  engaged  in  a  plan  or  scheme  to  carry  out  the 
unconstitutional  and  void  act  of  1837,  which  deprived  certain  com- 
^r-rrr-i  missioners  of  their  *seats;  that  this  authorized  the  house  to 
-"  displace  him,  and  to  elect  another  to  discharge  the  duties 
which  he  failed  or  was  unwilling  to  perform.  If  this  were  so,  of 
which  you  are  the  judges,  Mr.  Cleaveland  had  a  right  to  take  the 
sense  of  the  house  on  the  propriety  of  the  moderator's  conduct.  It 
would  be  worse  than  useless  to  require  him  to  put  the  question  on 
his  own  deposition,  for  this  the  house  were  authorized  to  believe  he 
would  refuse  to  perform,  as  he  had  failed  in  the  performance  of  his 
duty  before.  The  law  compels  no  person  to  do  a  vain  or  nugatory 
thing.  The  law  maxim  is  '  Lex  neminem  cogit  ad  vana,  sen  im- 
possibilia.'  Nor,  gentlemen,  was  it  necessary  that  it  should  be 
taken  by  clerks,  if  they,  as  well  as  the  moderator,  were  engaged  in 
the  same  plan,  to  deprive  members  of  seats,  to  which  they  were 
justly  and  constitutionally  entitled.  It  is  the  opinion  of  the  court, 
that  a  member,  although  not  an  officer,  is  entitled  to  put  a  question 
to  the  house  under  such  circumstances. 

"  The  motion  which  Mr.  Cleaveland  made,  after  explaining  his 
object,  was  either  that  Dr.  Beman  be  moderator,  or  that  Dr. 
Beman  be  called  to  the  chair.  It  is  of  no  consequence  in  which 
form  the  motion  was  made.  They  are  substantially  the  same. 
The  motion  amounted  to  this :  that  Dr.  Elliott,  who  occupied  the 
chair,  should  be  deposed,  and  that  Dr.  Beman  should  be  elected 
chairman  and  moderator  in  his  stead.  It  was  a  pertinent  question, 
easily  understood,  and  not  calculated  to  mislead  the  dullest  member 
of  the  assembly.  It  was  in  proper  form,  and  in  proper  time,  for, 
gentlemen,  it  was  not  necessary  to  precede  it  by  a  motion  that  the 
house  should  now  proceed  to  the  choice  of  a  moderator.  All  these 
requisites  are  substantially  comprised  in  the  motion  which  was 
made.  There  was  nothing  in  the  question,  or  in  the  manner  of 
putting,  which  was  disorderly,  or  which  might  have  led  to  disorder. 
Mr.  Cleaveland  put  the  question  to  the  house,  which  under  certain 
circumstances,  of  which  I  have  already  said  you  are  the  judges,  he 
had  a  right  to  do.  In  the  course  of  his  remarks,  he  turned  him- 
self partly  round  from  the  moderator,  but  this,  so  far  as  any  point 
of  law  is  involved,  is  of  no  sort  of  consequence.  It  is  also  con- 
tended by  the  respondents,  that  the  claim  of  members  to  seats, 
according  to  the  standing  order  of  the  house,  was  referable  to  the 
committee  on  elections,  and  further  that  the  house  cannot  enter 


1839.]  OF  PENNSYLVANIA.  577 

[Commonwealth  v.  Green.] 

into  business  until  the  organization  is  complete.  The  latter  point 
the  court  answers  in  the  negative.  There  is  no  doubt  the  house 
may  elect  a  moderator,  although  the  seats  of  some  of  the  members 
are  contested.  In  general,  they  would  prefer  to  await  the  report 
of  the  committee  on  elections  ;  but  this  would  be  a  matter  of 'dis- 
cretion. The  right  to  seats  would  be  as  well,  if  not  better  decided, 
after  the  house  was  organized  by  the  election  of  a  moderator,  as 
when  it  was  in  its  inchoate  or  incipient  state.  Such  an  objection 
would  not  vitiate  the  organization,  whatever  cause  there  might  be 
on  the  part  of  those  who  had  been  deprived  of  seats,  to  complain 
of  the  precipitation  of  *the  assembly  in  proceeding  to  busi-  r*c7o 
ness,  particularly  if  done  with  a  view  of  preventing  them  L 
from  partaking  in  the  business. 

"  In  deciding  on  the  first  point,  and  others  which  have  been 
raised  by  the  respondents,  it  is  necessary  to  advert  to  the  nature 
of  the  questions  themselves. 

"  Dr.  Mason  moved  that  the  names  of  certain  members  who  had 
been  unconstitutionally  and  unjustly  deprived  of  seats  in  the 
assembly,  should  be  added  to  the  roll.  The  motion  of  Mr.  Cleave- 
land,  and  the  subsequent  resolutions  or  motions,  were  the  conse- 
quences of  the  decision  of  the  moderator,  that  Dr.  Mason's  motion 
was  out  of  order,  and  the  refusal  of  the  moderator  to  allow  an 
appeal  to  the  house.  The  right  of  members  was  unjustly  invaded, 
and  from  this  moment  it  became  a  question  of  privilege,  which 
overrides  all  other  questions  whatever.  A  question  of  privilege 
is  always  in  order,  to  which  privileged  questions,  such  as  the  ap- 
pointment of  a  committee  of  elections,  must  give  way.  The  cry, 
therefore,  of  '  order,'  from  the  moderator,  or  from  any  member 
whatever,  under  such  circumstances,  would  be  disorderly.  Two 
inconsistent  rights  cannot  exist  at  the  same  time ;  and  it  is  obvious 
that  if  a  member,  or  the  moderator  may  put  a  stop  to  a  proceeding 
which  involves  in  it  the  conduct  of  the  moderator  himself,  in  the 
discharge  of  his  high  functions,  and  a  question  of  privilege,  by  the 
cry  of  order,  it  would  be  an  easy  and  effectual  mode  of  destroying 
the  rights  of  members  in  any  deliberative  assembly.  It  is  usual, 
when  it  is  intended  to  prevent  a  member  from  proceeding  with  a 
motion,  to  rise  to  order,  and  a  requisition  is  then  made  by  the 
moderator  that  the  member  take  his  seat.  It  is  the  opinion  of  the 
court,  that  Dr.  Mason  had  the  right  to  make  his  motion  before  the 
appointment  of  the  committee  on  elections.  Indeed,  I  know  of  no 
other  mode  of  getting  this  question  before  the  committee  on  elec- 
tions, except  by  bringing  it  before  the  house,  who  might  either 
decide  it  for  themselves,  or,  if  they  thought  proper,  refer  it  to  that 
committee,  in  whose  report  it  would  again  come  before  the  house. 
On  this  point,  I  wish  you  distinctly  to  understand,  that  it  is  the 
opinion  of  the  court,  and  that  I  so  instruct  you,  that  if  you  believe 
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that  the  conduct  of  the  moderator  and  the  clerks  was  the  result  of 
a  preconcerted  plan  with  a  portion  of  the  members,  to  carry  out  the 
unconstitutional  and  void  act  of  1837,  which  deprived  the  members 
from  certain  presbyteries  of  seats  in  the  assembly,  then,  in  this 
particular,  the  requisitions  of  the  law  have  been  substantially  com- 
plied with. 

"  That  the  fact  that  Mr.  Cleaveland  put  the  question  instead  of 
the  moderator,  the  cries  of  order  when  this  was  in  progress,  the 
omission  of  some  of  the  formula  usually  observed  when  there  is  no 
contest  and  no  excitement,  such  as  standing  in  the  aisle,  instead  of 
taking  the  chair  occupied  by  the  moderator,  not  using  the  usual 
insignia  of  office,  putting  the  question  in  an  unusual  place,  and  the 
short  time  consumed  in  the  organization  of  the  house,  and  three  or 
#-70-1  more  *members  standing  at  the  same  time,  will  not  vitiate 
-•  the  organization,  if  you  should  be  of  the  opinion  that  this 
became  necessary  from  the  illegal  and  improper  conduct  of  the  ad- 
verse party. 

"  It  is  a  singular  point,  gentlemen,  that  this  part  of  the  respon- 
dents' case  rests  upon  standing  rules  which  were  not  then  in  exist- 
ence. You  will  recollect,  that  each  assembly  adopted  its  own 
rules ;  indeed,  both  the  relators  and  respondents  have  appealed 
to  these  rules.  I  will  remark,  that  the  roll  of  members  reported 
by  Mr.  Krebs  and  Mr.  McDowell,  was  the  roll  of  the  house.  As 
such,  it  was  virtually  in  the  possession  of  the  clerks  afterwards 
chosen,  provided  they  were  regularly  and  duly  elected.  It  is  the 
opinion  of  the  court,  that  the  existence  of  a  house  competent  to 
perform  all  the  functions  of  a  General  Assembly,  does  not  depend 
on  the  observance  or  non-observance  of  the  standing  order  of  the 
house.  You,  however,  must  take  this  opinion  with  the  qualifica- 
tion, that  you  believe  that  the  house  bad  been  substantially  organ- 
ized for  the  transaction  of  business  ;  that  you  should  believe  that 
the  deviation  from  the  accustomed  course  was  the  necessary  result 
of  a  preconcerted  plan  unconstitutionally  to  exclude  the  members 
from  the  exscinded  presbyteries  from  their  seats  in  the  assembly. 
And  here,  gentlemen,  let  me  request  your  particular  attention  to 
the  point  in  issue.  The  relators  say  that  they  are  trustees  regularly 
appointed  by  the  General  Assembly  of  the  Presbyterian  Church. 
In  other  words,  they  affirm  that  the  house  which  assembled  in  the 
lecture-room  of  the  First  Presbyterian  church  was  the  General 
Assembly  of  the  Presbyterian  Church.  This  is  an  affirmative  pro- 
position, which  the  relators  are  bound  to  support. 

"  The  question  is  not  which  is  the  General  Assembly,  but 
whether  they  are  the  General  Assembly,  and  as  such  had  a  right 
to  elect  the  relators  trustees.  This  allegation  the  relators  must 
sustain  to  your  satisfaction,  otherwise  your  verdict  must  be  in  favoi 
of  the  respondents. 
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"  The  respondents  streneously  deny  that  the  portion  of  brethren 
who  assembled  in  the  First  Presbyterian  church,  are  the  General 
Assembly.  On  this  point,  both  parties,  the  relators  and  respond- 
ents, have  put  themselves  upon  the  country — and  you,  gentlemen, 
are  that  country. 

"  Let  me  now  briefly  call  your  attention  to  the  relators'  case. 
The  moderator,  Dr.  Elliott,  proceeded  to  organize  the  house.  The 
clerks,  Mr.  Krebs  and  Dr.  McDowell,  reported  to  the  house  the 
roll  of  members,  omitting  those  who  were  not  entitled  to  seats. 
Dr.  Patton  offered  a  resolution  on  the  formation  of  the  roll.  This 
motion  was  declared  by  the  moderator  to  be  out  of  order,  also  his 
appeal  was  declared  to  be  out  of  order.  Dr.  Mason  then  moved 
that  the  names  of  the  members  from  the  presbyteries  within  the 
exscinded  synods  should  be  added  to  the  roll.  This  motion  was 
declared  by  the  moderator  to  be  out  of  order.  An  appeal  from 
that  decision  *was  demanded,  which  was  also  declared  to  be  r*con 
out  of  order.  On  motion  of  Mr.  Cleaveland,  the  former  •- 
moderator  was  deposed  for  sufficient  cause,  and  Dr.  Beman  was 
elected  moderator,  and  Mr.  Gilbert  and  Dr.  Mason  were  elected 
clerks.  After  organization,  Dr.  Fisher  was  elected  moderator,  and 
Mr.  Gilbert  and  Dr.  Mason  elected  clerks  for  the  assembly.  The 
assembly  being  thus  organized  by  the  appointment  of  officers, 
adjourned  to  meet  forthwith  at  the  lecture-room  of  the  First  Pres- 
byterian church,  and  accordingly  met  in  pursuance  of  the  adjourn- 
ment, and  on  the  24th  of  May  1838,  in  due  form,  elected  the  rela- 
tors trustees.  This,  gentlemen,  is  a  summary  of  the  plaintiffs' 
case ;  and  if  the  facts  are  as  stated,  your  verdict  should  be  rendered 
in  favor  of  the  relators. 

"  The  respondents  deny  that  the  portion  of  brethren  who  assem- 
bled in  the  First  Presbyterian  church  are  the  General  Assembly. 

"  Their  objections,  in  addition  to  the  points  which  have  been 
already  stated,  is,  that  there  was  not  a  full  and  free  expression  of 
the  opinion  of  the  house. 

"  They  allege  that  the  various  motions  for  the  appointment  of 
moderator  and  clerks,  and  for  the  adjournment,  were  not  carried 
by  a  majority  of  the  house. 

"  It  is  hardly  necessary  to  observe  that  spectators  had  no  right 
to  vote,  nor  had  members  not  enrolled  by  the  clerks,  although 
entitled  to  seats,  a  right  to  vote.  But  notwithstanding  this,  it  is 
the  opinion  of  the  court,  that  if,  after  deducting  those  who  voted 
and  were  not  entitled  to  vote,  there  was  a  clear  majority  in  favor 
of  the  several  motions,  this  irregularity,  or,  if  you  please,  something 
worse,  would  not  vitiate  the  organization.  The  presumption  is, 
that  none  but  qualified  persons  voted ;  but  there  is  proof  that  some 
voted  who  were  not  enrolled,  yet  this  of  itself  will  not  destroy  the 
respondents'  right  of  action.  You,  gentlemen,  will,  in  the  first 
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place,  inquire  whether  there  was  a  majority  of  affirmative  voices  of 
members  entitled  to  vote. 

"  If  there  was  not,  there  is  an  end  of  the  question,  and  your 
verdict  must  be  in  favor  of  the  respondents. 

"But  if  there  was  a  majority,  you  will  further  inquire  whether 
the  question  on  the  several  motions  was  reversed. 

"  If  they  were  not  reversed,  your  verdict  must  be  in  favor  of  the 
respondents ;  for  in  that  case  it  is  very  clear  the  members  had  no 
opportunity  of  showing  their  dissent  to  several  motions  or  propo- 
sitions which  were  submitted  to  them. 

"  These,  gentlemen,  are  questions  of  fact  for  your  decision.  I 
will  content  myself  with  referring  to  the  evidence  and  arguments 
of  the  counsel,  and  at  the  same  time  observing  to  you  that  it  is 
your  duty  to  reconcile  the  testimony  of  your  case,  and  with  one 
other  observation,  that  affirmative  testimony  is  more  to  be  relied  on 
than  negative  testimony. 

"  And  here,  gentlemen,  I  wish  you  to  distinctly  understand,  that 
*5811  **  **s  ^e  maj°r^y  °f  tnose  who  were  entitled  to  vote,  and 
J  who  actually  voted,  that  is  to  be  counted  on  the  various 
questions  which  were  submitted  to  the  house.  I  wish  you  also  to 
understand  that  it  is  the  majority  of  members  that  had  been  enrolled 
that  must  determine  this  question.  When  there  is  a  quorum  of 
members  present,  the  moderator  can  only  notice  those  who  actually 
vote,  and  not  those  who  do  not  choose  to  exercise  their  privilege  of 
voting.  '  Whenever,'  says  Lord  Mansfield,  '  electors  are  present 
and  don't  vote  at  all,  they  virtually  acquiesce  in  the  decision  of 
those  who  do.' 

"  And  with  this  principle  agrees  one  of  the  rules  of  the  General 
Assembly  itself,  which  must  be  familiar  to  every  member. 

"  '  Members  (30th  rule)  ought  not,  without  weighty  reasons,  to 
decline  voting,  as  this  practice  might  leave  the  decision  of  very 
interesting  questions  to  a  small  proportion  of  the  judicatory.  Silent 
members,  unless  excused  from  voting,  must  be  considered  as 
acquiescing  with  the  majority.' 

"  This  is  not  only  the  doctrine  of  the  common  law,  of  the  written 
law,  as  you  have  seen,  but  it  is  the  doctrine  of  common  sense,  for 
without  the  benefit  of  this  rule,  it  would  be  almost  impossible,  cer- 
tainly very  inconvenient,  to  transact  business  in  a  large  deliberative 
assembly. 

"  Of  this  rule,  gentlemen,  we  have  had  very  lately  a  most  memo- 
rable instance.  The  fundamental  principles  of  your  government 
have  been  altered ;  a  new  constitution  has  been  established  by  a 
plurality  of  votes ;  forty  thousand  electors,  who  deposited  their 
votes  for  one  or  the  other  of  the  candidates  for  governor,  did  not 
cast  them  at  all  on  that  most  interesting  and  important  of  all 
questions.  But  notwithstanding  this,  the  amended  constitution  has 


1839.]  OF  PENNSYLVANIA.  581 

[Commonwealth  v.  Green.] 

been  proclaimed  by  your  executive,  and  recognised  by  your  legis- 
lature, and  by  the  people,  as  the  supreme  law  of  the  land.  This, 
gentlemeh,  has  been  stigmatised  as  a  technical  rule  of  law,  a  fiction 
and  intendment  in  law.  It  is  sufficient  for  us,  gentlemen,  that  it  is 
a  rule  of  law.  We  must  not  be  wiser  than  the  law ;  for  if  we 
attempt  this,  we  endanger  everything  we  hold  dear — our  life,  our 
liberty,  our  property. 

"  Nor,  gentlemen,  can  we  know  any  thing  of  any  fancied  equity 
as  contradistinguished  from  the  law.  The  law  is  the  equity  of 
the  case,  and  it  must  be  so  considered  under  the  most  awful  responsi- 
bility, by  this  court,  and  this  jury.  In  my  opinion,  a  court  and  jury 
can  never  be  better  employed  than  when  they  are  vindicating  the 
safe  and  salutary  principles  of  the  common  law. 

"  But  the  respondents  further  object  that  the  design  of  the  new 
school  brethren  was  not  to  organize  a  General  Assembly  according 
to  the  forms  prescribed  by  the  constitution,  but  that  they  intended 
and  it  was  so  understood  by  them,  to  effect  an  ex  parte  organization, 
with  a  view  to  a  peaceable  separation  of  the  church.  If  this  was 
the  intention,  and  was  so  understood  at  the  time,  the  house  which 
*assembled  in  the  First  Presbyterian  church,  cannot  be  r*co9 
recognised  as  the  General  Assembly,  competent  to  appoint  '- 
trustees  under  the  charter.  Having  chosen  voluntarily  to  leave  the 
church,  they  can  no  longer  be  permitted  to  participate  in  its  advan- 
tages and  privileges.  If  a  member,  or  a  number  of  individuals, 
choose  to  abandon  their  church,  they  must  at  the  same  time  be  con- 
tent to  relinquish  all  its  benefits. 

"  But  this  is  a  question  of  fact,  which  we  must  decide.  In  this 
part  of  the  case,  the  burthen  of  proof  is  thrown  upon  the  respond- 
ents. They  must  satisfy  you  that  such  was  the  intention  of  the 
new  school  party  in  organizing  the  house  and  adjourning  to  the 
First  Presbyterian  church.  But  granting  that  the  motion  of  Mr. 
Cleaveland  was  in  order,  that  Drs  Beman  and  Fisher,  and  the 
clerks,  had  a  majority  of  votes,  that  the  intention  was  to  organize 
the  General  Assembly,  and  that  they  did  not  intend  an  ex  parte 
organization,  the  respondents  say  that  such  was  the  precipitation 
and  haste  of  these  proceedings,  their  extraordinary  and  novel  char- 
acter, the  noise,  tumult  and  confusion,  that  they  and  the  other 
members  of  the  house  had  no  opportunity  of  hearing  and  voting,  if 
they  had  wished  to  do  so,  and  that  therefore  this  is  an  attempt  at 
organization,  which  is  null  and  void. 

"  It  is  very  certain  that  if  individual  members  of  a  deliberative 
assembly,  by  trick  or  artifice,  by  surprise,  noise,  tumult,  and  con- 
fusion, carry  such  a  question  as  this,  it  ought  not,  it  cannot  be 
regarded.  The  members  must  have  an  opportunity  to  debate,  to 
vote,  if  they  desire  it,  and  for  this  reason  it  is  that  the  negative 
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question  must  be  put,  and  that  the  several  questions  must  be 
reversed. 

"  It  will  be  for  you  to  say  whether  the  members  had  this  oppor- 
tunity. To  this  part  of  the  case  I  request  your  particular  atten- 
tion. 

"  If  you  believe  that  the  several  motions  were  made  and  reversed, 
that  they  were  carried  by  a  majority  of  affirmative  voices,  whatever 
may  be  your  opinion  of  the  relative  strength  of  the  two  parties  in 
the  assembly,  your  verdict  must  be  for  the  relators.  I  hold  it  to 
be  a  most  clear  proposition,  that  silent  members  acquiesce  in  the 
decision  of  the  majority.  It  is  of  no  sort  of  consequence  for  what 
reason  they  were  silent ;  whether  from  a  previous  determination  or 
otherwise.  The  effect  is  the  same,  provided  they  had  an  opportu- 
nity of  hearing  and  voting  on  the  question.  It  is  not  necessary 
that  all  should  hear  or  vote. 

"  If  persons  who  are  members  of  an  assembly,  by  surprise,  by 
noise  or  violence,  carry  such  a  question — such  a  vote  cannot  be 
considered  as  the  deliberate  sense  of  the  assembly ;  but  when 
members  are  aware  of  the  nature  of  the  proceedings  and  choose 
to  treat  them  with  contempt,  or  to  interrupt  the  business  them- 
selves, by  stamping,  noise,  talking,  cries  of  order,  or  shame  ! 
shame !  or  requesting  silence  with  the  view  to  interruption,  or 
*^8T1  attending  to  other  business,  when  *they  ought  to  be  at- 
'  tending  to  this,  they  cannot  be  permitted  afterwards  to 
allege  that  they  had  no  opportunity  to  vote.  They  cannot  take 
advantage  of  their  own  wrong  or  their  own  folly.  In  such  a  case, 
their  silence,  or  if  you  choose,  noise,  shall  be  viewed  as  an  acqui- 
escence in  the  vote  of  the  majority.  But  when  members  are  pre- 
vented from  hearing  and  understanding  the  question  by  the  noise 
and  confusion,  or  by  the  indecent  haste  with  which  the  business  is 
conducted,  the  organization  is  not  such  as  can  give  it  any  legal 
validity.  It  is  of  no  consequence  whether  the  members  are  pre- 
vented from  voting  understandingly  on  the  question  by  the  persons 
engaged  in  conducting  the  business  or  by  the  spectators.  But 
when  it  comes  from  the  members  of  the  other  party,  they  shall  not 
be  permitted  to  object,  when  they  themselves  are  the  causes  of  the 
difficulty. 

"  If  the  facts  be  so,  they  (the  members  of  the  old  school)  did  not 
hear,  because  they  would  not  vote.  They  caused  the  disorder,  and 
let  them  reap  the  bitter  fruits  of  their  injustice.  The  court,  and 
you,  gentlemen  of  the  jury,  have  nothing  to  do  with  consequences, 
with  fancied  majorities  and  minorities,  but  with  majorities  legally 
ascertained.  We  are  placed  at  this  bar  under  an  awful  responsi- 
bility to  do  justice  without  regard  to  the  numerical  strength  of  the 
contending  parties. 

"  If  you,  gentlemen,  believe  that  the  questions  were  not  reversed, 
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that  they  were  not  carried,  that  the  members  of  the  assembly  had 
not  an  opportunity  of  hearing  and  voting  upon  them,  your  verdict 
should  be  in  favor  of  the  respondents.  But  if,  on  the  other  hand, 
you  believe  they  intended  to  organize  the  assembly  ;  that  the  ques- 
tions were  severally  put ;  that  the  noise,  tumult  and  confusion 
which  prevailed  in  the  assembly,  were  the  result  of  a  preconcerted 
plan,  or  combination,  or  conspiracy  between  the  clerks,  the  mode- 
rator, and  the  members  of  the  old  school  party,  to  sustain  the  un- 
constitutional and  void  resolutions  of  1837,  which  deprived  mem- 
bers of  seats  to  which  they  were  justly  entitled,  your  verdict  should 
be  in  favor  of  the  relators. 

"  And  here  I  do  not  wish  to  be  understood  as  having  expressed, 
or  even  intimated  an  opinion  as  to  the  facts  of  the  case.  The  facts 
are  for  you,  the  law  is  for  the  court." 

The  jury  found  a  verdict  of  guilty ;  and  the  defendants  moved 
for  a  new  trial  and  assigned  the  following  reasons. 

1.  The  judge  erred  in  refusing  to  permit  the  defendants'  counsel 
to  cross-examine  the  plaintiffs'  witnesses,  touching  a  plan  of  action, 
concerted  by  these  witnesses  and  others,  previous  to  the  17th  of 
May  1838,  for  the  government,  &c.,  of  their  conduct  in  or  on  the 
occasion  of  the  organization  of  the  General  Assembly  of  the  Pres- 
byterian Church,  for  the  year  1838. 

2.  In  refusing  to  permit  the  defendants  to  give  evidence  of  the 
*concert,  mentioned  in  the  first  point,  and  to  explain  the  r*zoA 
nature  and  character  thereof. 

3.  In  not  charging  the  jury,  upon  certain  points,  submitted  to 
him  in  writing,  by  the  defendants'  counsel ;  which  points  so  sub- 
mitted, are  hereto  annexed. 

4.  In  refusing  to  permit  the  defendants  to  give  evidence  that 
the  churches  of  the  synods,  which  were  disowned  in  1837,  had 
not  contributed  to  the  funds  under  the  control  of  the  General 
Assembly. 

5.  In  not  permitting  the  defendants  to  prove  the  existence  of 
Congregational  or  mixed  churches,  within  the  bounds  of  the  dis- 
owned synods,  and  in  connection  with  those  synods. 

6.  In  not  permitting  the  defendants  to  prove,  that  many  churches 
and  ministers,  had  complied  with  the  terms,  by  which  the  disowning 
resolutions,  or  acts,  were  qualified : — that  they  had  applied  to  the 
presbyteries  most  convenient  to  their  respective  localities,  and  had 
been  admitted  into  them. 

7.  In  permitting  the  plaintiffs'  concluding  counsel,  to  read  pas- 
sages from  the  minutes  of  the  old  school  General  Assembly  of  1838  ; 
which  had  not  been  given  in  evidence,  particularly,  as  the  plain- 
tiffs had  objected  to  the  defendants  reading  the  whole  of  these 
minutes  in  evidence,  and  this  objection  had  been  sustained  by  the 
court. 
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8.  In  rejecting  the  deposition  of  Dr.  Eliphalet  Nott,  except  such 
part  merely  as  narrated    the  transaction   that  took  place  at  the 
organization  of  the  General  Assembly  of  1838. 

9.  In  charging  the  jury  that  the  acts  of  the  General  Assembly 
of  the  Presbyterian  Church,  of  the  year  1837,  by  which  the  synods 
of  the  Western  Reserve,  Genesee,   Geneva,  and  Utica,  and  their 
component  parts  were  disowned  or  declared  to  be  no  longer  in  eccle- 
siastical connection  with  the  Presbyterian  Church,  were  unconsti- 
tutional and  void. 

10.  In  chargiug  the  jury  that  the  Plan  of  Union  (so  called)  of 
1801,  was  constitutional. 

11.  In  charging  the  jury  that  the  two  reasons  assigned  by  the 
General  Assembly  of  1837,  declaring  that  Plan  of  Union  to  be 
unconstitutional,  were  not  sufficient  reasons ;  these  reasons  were  as 
follows,  viz. : 

1st.  Because  they  were  important  standing  rules  and  adopted 

without  being  submitted  to  the  presbyteries. 
2dly.  Because  the  General  Assembly  of  Connecticut  was  invested 
""WVl   *w*tn  no  power  to  legislate  in  such  cases,  and  especially  to 

-*   enact  laws  to  regulate  churches  not  within  their  limits. 

12.  In  charging  the  jury  that  said  agreement  or  Plan  of  Union, 
did  not  come  within  the  words  or  spirit  of  that  clause  of  the  con- 
stitution of  the  Presbyterian  Church,  which  provides,  "  that  before 
any  overture  or  regulation  proposed  by  the  General  Assembly  to  be 
established  as  constitutional    rules,   should  be  obligatory   on  the 
churches,  it  shall  be  necessary  to  transmit  them  to  all  the  presby- 
teries, and  to  receive  the  returns  of  at  least  a  majority  of  them,  in 
writing,  approving  thereof."     Nor  was  it  (his  honor  charged  the 
jury)  in  conflict  with  the  constitution,  before  its  amendments  in 
1821,  which  provides,  "  that  no  alteration  shall  be  made  in  the 
constitution,  unless  two-thirds  of  the  presbyteries  under  the  care  of 
the  General  Assembly,  agree  to  alterations  or  amendments  proposed 
by  the  General  Assembly." 

13.  In  charging  the  jury,  "  That  the  Plan  of  Union"  was  a  regu- 
lation made  by  competent  parties,  and  not  intended  by  either  as 
constitutional  rules;  nor  was  it  obligatory  on  any  of  the  Presby- 
terian Churches  in  their  connection. 

14.  In  charging  the  jury,  "That  that  part  of  the  agreement 
(Plan  of  Union)  that  the  standing  committee  of  the  Congregational 
churches,  consisting  partly  of  Presbyterians,  and  partly  of  Con- 
gregationalists,  may  or  shall  attend  the  presbytery,  &c.,  and  may 
have  the  same  right  to  sit  and  act  in  the  presbytery,  as  a  ruling 
elder,  was  intended  as  a  safeguard  to  the  rights  of  all  the  parties  to 
be  affected  by  it. 

15.  In  charging  the  jury,  that  "  I  view  it"  (Plan  of  Union), 
"  as  a  matter  of  discipline,  and  not  of  doctrine ;  the  effect  of  which 
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is  to  exempt  those  members  of  the  different  communions  who  adopt 
it,  from  the  censures  of  the  church  to  which  they  belonged ;  and 
particularly,  the  clerical  portion  of  them." 

16.  In  not  permitting  the  defendants  to  prove  that  there  were, 
at  the  time  of  the  disowning  acts,  numbers  of  Congregational 
churches,  and  churches  on  the  mixed  plan,  within  the  bounds  of 
those  synods  so  disowned  ;  and  that  these  churches  were  represented 
in   the  presbyteries  composing  these  synods,  by  unordained  lay 
delegates. 

17.  In  not  permitting  the  defendants  to  prove,  that  at  the  date 
of  the  disowning  acts,  there  were,  within  the  bounds  of  the  disowned 
synods,  numerous  churches  on  the  mixed  and  congregational  plan ; 
formed  under  the  act  of  union  of  1801,  and  connected,  by  means 
of  that  act,  with  the  Presbyterian  Church. 

18.  In  charging  the  jury,  "That  after  an  acquiescence  of  nearly 
forty  years,  and  particularly  after  the  adoption  by  the  presbyteries, 
*of  the  amended  constitution  of  1821,  the  Plan  of  Union  is  I-*AQ« 
not  now  open  to  objections.     The  plan  has  been  recognised   * 

by  the  presbyteries  at  various  times,  and  in  different  manners,  under 
their  old  and  amended  constitution.  It  has  been  acted  upon  by 
them,  and  the  General  Assembly  in  repeated  instances;  and  is 
equally  as  obligatory  as  if  had  received  the  express  sanction  of  the 
presbyteries,  in  all  forms  known  to  the  constitution." 

19.  In  taking  from  the  jury  the  question  of  acquiescence  by  the 
presbyteries,  in  the  Plan  of  Union  of  1801.  The  facts  of  recognition, 
or  forbearance,  which  enter  into  the  idea  of  acquiescence,  were  facts 
for  the  jury.     To  support  the  position  of  acquiescence,   it   was 
necessary  that  the  presbyteries  which  were  declared  to  have  acqui- 
esced, should  have  had  full  knowledge,  or  the  means  of  knowledge, 
that  there  were  churches  and  presbyteries  formed  on  the  Plan  of 
Union,  and  claiming  rights  under  the  Plan  of  Union.     The  exist- 
ence of  such  knowledge,  or  means  of  knowledge,  is  a  fact  for  the 
determination  of  the  jury. 

20.  In  charging  the  jury  that  the  "  Plan  of  Union"  did  not  pro- 
vide  that   the    delegates    from    standing   committees   from   mixed 
churches  under  the  Plan  of  Union  to  the  presbyteries,  should  exer- 
cise the  same  rights  as  ruling  elders  in  those  presbyteries. 

21.  In  charging  the  jury  that  it  was  unjust  in   the   General 
Assembly  to  repeal  the  Plan  of  Union,  without  saving  the  rights 
of  existing  ministers  and  churches. 

22.  In  charging  the  jury  that  there  had  been  acquiescence  in  the 
rights  claimed  under  the  Plan  of  Union  for  thirty- six  years ;  there 
being  no  proof  that  any  of  the  churches  formed  upon  that  plan,  had 
existed  thirty-six  years. 

23.  In  charging  the  jury  in  regard  to  the  fourth  resolution, 
which  provides  the  method  by  which  churches,  ministers  and  pres- 
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byteries  within  the  disowned  synods,  who  are  strictly  Presbyterian 
in  doctrine  and  order,  may  continue  their  connection  with  the  Gen- 
eral Assembly,  and  the  Presbyterian  Church,  inasmuch  as  he 
represents,  that  it  only  provides  for  the  presbyteries,  and  omits  the 
provisions  in  favor  of  churches  and  ministers. 

24.  In  charging  the  jury  that  the  resolutions  of  1837,  disown- 
ing the  four  synods,  were  in  the  nature  of  judicial  proceedings,  and 
that  the  presbyteries  within  the  four  synods  were  treated  as  crimi- 
nals and  offenders  against  the  rules,  regulations,  and  doctrines  of 
the  church. 

25.  In  charging  the  jury  in  regard  to  the  resolutions  of  1837, 
"  That  the  proper  steps  be  now  taken  to  cite  to  the  bar  of  the  next 
assembly  such  inferior  judicatories   as    are  charged,   by  common 
*5871   *fame>    w^b    irregularities,    &c. ;    that    nothing    further 

•I  appears  to  have  been  done  in  this  matter  in  the  General 
Assembly. 

26.  In  charging  the  jury  that  the  proceedings  of  the  General 
Assembly  of  1837,  in  regard  to  four  synods,  were  not,  nor  was  any 
part  of  them,  conclusive  in  this  collateral  inquiry. 

27.  In  charging  the  jury  that  to  effect  the  objects  proposed  by 
the  disowning  resolution  of  1837,  it  was  necessary  that  citations 
should  have  issued  to  the  presbyteries  within  the  bounds  of  these 
synods  ;  and  that  all  the  other  judicial  process  prescribed  in  the 
book  of  discipline  should  have  been  resorted  to. 

28.  In  charging  the  jury  that  the  disowning  of  these  synods 
was  depriving  electors  of  their  right  to  vote ;  and  in  declaring  that 
it  was  not  distinguishable  from  an  attempt  by  the  legislature  of 
Pennsylvania,  by  resolution  or  otherwise,  to  deprive  one  of  the 
jurors  of  his  right  as  an  elector. 

29.  In  charging  the  jury,  that  "  The  presbyteries,  by  the  con- 
stitution of  the  church,  are  the  electors  of  the  General  Assembly  ; 
their  right  has  been  taken  away  without  trial,  and,  so  far  as  we 
know,  without  the  examination  of  a  single  witness." 

30.  In  charging  the  jury,  that  it  is  now  immaterial  whether  the 
presbyteries  in  the  disowned  synods  have  Congregational  churches 
in  their  connection  or  not ;  and  that  it  was  possible,  if  a  trial  had 
been   had,  that  fact  might  have  been  disproved ;  "  at  any  rate,  it 
would  be  a  singular  reason  for  ejecting  a  whole  presbytery,  because 
a  single  church  was  governed  without  the  benefit  of  ruling  elders." 

31.  In  charging  the  jury,  that  although  he  was  of  opinion  that  the 
introduction  of  lay  delegates  from  Congregational  establishments, 
into  the  judicatories  of  the  Presbyterian  Church,  was  a  violation 
of  the  fundamental  principles  of  Presbyterianism,  and  in  contra- 
diction to  the  act  of  the  legislature  of  Pennsylvania  incorporating 
the  trustees  of  the  church  ;  and  that  any  act  permitting  such  intro- 
duction, would  be  void,  although  submitted  to  the  presbyteries ;  yet 
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he  was  unable  to  see  the  bearing  of  this  proposition  on  the  matter 
at  issue  in  this  cause. 

32.  In  charging  the  jury,  that  although  the  General  Assembly 
is  entitled  to  decide  on  the  right  claimed  by  any  one  to  a  seat  in 
that  body  ;  yet  that,  unlike  legislative  bodies,  their  decision  is  the 
subject  of  revision  ;  and  that  ecclesiastical  judicatories  are  subject 
to  the  control  of  the  law. 

33.  In  charging  the  jury,  that  a  mandamus  would  not  reach  this 
case ;  for,  before  the  remedy  could  be  applied,  the  General  Assem- 
bly would   be  dissolved,  and   it  would   be   impossible  to   foresee 
whether  *the  next  assembly  would  persist  in  their  illegal   r*cgo 
and  unconstitutional  course  of  conduct. 

34.  In  permitting  evidence  to  be  given  on  the  issue  joined  in 
this  case,  of  the  proceedings,  actings,  and  doings  of  the  General 
Assembly  of  the  year  1837. 

35.  In  charging  the  jury,  "That  the  committee  of  commissions 
grossly  erred  in  refusing  to  put  the  names  of  the  commissioners 
from  the  four  synods,  on  the  list  of  rejected  applications.     It  was 
their  duty  to  decide  on  the  propriety  of  the  application,  and  to  refer 
the  decision  to  the  further  action  of  the  house,  by  adding  their 
names  to  the  roll  of  members  whose  commissions  had  been  exam- 
ined and   rejected."     "  It  is,  therefore,  the  opinion  of  the  court, 
that  in  this  there  was  a  palpable  violation  of  the  rights  of  the  pro- 
scribed commissioners." 

36.  In  referring  it  to  the  jury  to  decide,  whether  the  proper 
course  of  those  whose  commissions  had  been  rejected  by  the  com- 
mittee of  commissions,  was  to  have  the  same  referred  to  the  com- 
mittee of  elections  or  not. 

37.  In  charging  the  jury,  "  that  Dr.  Elliott's  declining  to  put 
Dr.  Mason's  appeal,   was  a  dereliction  of  duty — a  usurpation  of 
authority,  which  called  for  the  censure  of  the  house ;  that  he  could 
not  then  allege,  that  there  was  no  house  to  which  the  appeal  could 
be  taken.     At  that  time,  the  clerks  had  made  their  report,  and  it 
was  ascertained  what  members  had  a  right  to  vote." 

38.  In  repeatedly  stating  to  the  jury,"  that  sixty  thousand  com- 
municants had   been  cut  off  from  the  body  of  the  Presbyterian 
Church,"  there  not  being  any  evidence  to  that  effect. 

39.  In  committing  to  the  jury  to  find,  whether  Dr.  Elliott  "  was 
performing  his  duty  as  the  presiding  officer  of  the  house,  or  was  he 
carrying  out  the  unconstitutional  and  void  proceedings  of  the  Gen- 
eral Assembly  of  1837." 

40.  In  charging  the  jury,"  that  there  is  nothing  in  the  constitu- 
tion of  the  church  which  restrains  or  impairs  the  right  of  the  house 
to  depose  their  moderator  for  sufficient  cause  ;  whether  he  be  mod- 
erator for  the  session  or  for  the  organization." 

41.  In  charging  the  jury,  "  that  the  house  was  not  restricted  in 


588  SUPREME  COURT  [March  Term, 

[Commonwealth  v.  Green.] 

their  choice  of  a  moderator,  to  a  moderator  of  a  former  year  who 
may  be  present ;  that  the  rule  applies  only  to  ordinary  cases,  when 
the  moderator  of  the  last  year  is  not  in  attendance,  or  is  unable, 
from  some  physical  reason,  to  discharge  the  duties  of  the  office.  It 
does  not  apply  in  the  peculiar  and  extraordinary  circumstances  of 
this  case." 

*S891  *^'  ^"n  cnarging  tne  JUI7'  "  tnat  ^r-  Cleaveland  had  a 
'  right  to  make  the  motion,  that  Mr.  Beman  take  the  chair 
— that  said  question  need  not,  under  the  circumstances  of  the  case, 
be  put  by  the  clerks,  or  one  of  them — that  the  question  amounted 
to  this,  viz.,  that  Dr.  Elliott,  who  occupied  the  chair,  should  be 
deposed,  and  that  Dr.  Beman  should  be  elected  in  his  stead — that 
it  was  a  pertinent  question,  easily  understood  and  not  calculated  to 
mislead  the  dullest  member  of  the  assembly.  It  was  in  a  proper 
form  and  in  a  proper  time  :  for,  gentlemen,  it  was  not  necessary, 
to  precede  it  by  a  motion,  that  the  house  should  now  proceed  in 
the  choice  of  a  moderator.  All  things  requisite  are  substantially 
comprised  in  the  motion  which  was  made." 

43.  In  charging  the  jury,  "that  the  refusal  of  the  moderator  to 
put  the  appeal  was  a  breach  of  privilege,  in   which   not  only   Dr. 
Mason  but  the  whole  house  was  interested;  they  might  have  pro- 
ceeded against  him  for  a  breach  of  privilege,  or  they  might  depose 
him  on  the  ground  of  partiality  and  injustice." 

44.  In  charging  the  jury,  "  there  was  nothing  in  the  question  or 
in  the  manner  of  putting  it  which  was  disorderly,  or  which  ought 
to  have  led  to  disorder." 

45.  In  charging  the  jury,  "  that  the  motion  of  Mr.  Cleaveland, 
and  the  subsequent  resolutions  or  motions,  were  the  consequence  of 
the  decision  of  the  moderator,  that  Dr.  Mason's  motion  was  out  of 
order,  and  refusal  of  the  moderator  to  allow  an  appeal  to  the  house. 
The  right  of  members  was  unjustly  invaded,  and  from  this  moment 
it  became  a  question  of  privilege,  which   overrides  all   questions 
whatever.     A  question  of  privilege  is  always  in  order,   to  which 
privilege,  questions  such  as  the  appointment  of  a  committee  of 
elections,  might  give  way.     The  cry,  therefore,  of  '  order '  from  the 
moderator  or  from  any  member  whatever,  under  such  circumstances 
would  be  disorderly." 

In  charging  the  jury  that  "Dr.  Mason  had  the  right  to  make 
his  motion  before  the  appointment  of  the  committee  of  elections. 
Indeed,  I  know  of  no  other  mode  of  getting  this  question  before 
the  committee  of  elections,  except  by  bringing  it  before  the  house, 
who  might  either  decide  it  themselves,  or  if  they  thought  proper, 
refer  it  to  that  committee,  on  whose  report  it  would  again  come 
before  the  house." 

47.  In  charging  the  jury,  "  that  the  fact  that  Mr.  Cleaveland 
put  the  question,  instead  of  the  moderator ;  the  cries  of  '  order ' 
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when  this  was  in  progress,  the  omission  of  some  of  the  formalities 
usually  observed  when  there  is  no  contest,  and  no  excitement ;  such 
as  standing  in  the  aisle,  instead  of  taking  the  chair  occupied  by  the 
moderator  ;  not  using  the  usual  insignia  of  office,  &c. ;  putting  the 
*question  from  an  unusual  place;  and  the  short  space  of  r*cqn 
time  which  was  consumed  in  the  organization  of  the  house ;  *- 
and  three  or  more  members  standing  at  the  same  time ;  would  not 
vitiate  the  organization,  if  you  should  be  of  opinion,  that  this 
became  necessary,  from  the  illegal  and  improper  conduct  of  the 
adverse  party." 

48.  In  charging  the  jury,  "that  this  part  of  the  respondent's 
case,  rests  upon  standing  rules  that  were  not  then  in  existence. 
You  will  recollect  that  each  assembly  adopts  its  own  rules." 

4y.  In  charging  the  jury,  "  that  the  roll  of  members  reported 
by  Mr.  Krebs  and  Dr.  McDowell,  was  the  roll  of  the  house.  As 
such,  it  was  virtually  in  the  possession  of  the  clerks  afterwards 
chosen,  provided  they  were  regularly  and  duly  elected." 

50.  In  charging  the  jury,  "  that  the  existence  of  a  house  compe- 
tent to  perform  all   the  functions  of  the  General  Assembly,  does 
not  depend  on  the  observance  or  non-observance,  of  the  standing 
orders  of  the  house.     You  must  take  this  opinion  with  qualifica- 
tions," &c. 

51.  In  charging  the  jury,   "in  application   to  this  case,  that 
affirmative  testimony  is  more  to  be  relied  on  than  negative  testi- 
mony." 

52.  In  charging  the  jury  that  the  proceedings  of  the  General 
Assembly   of  l£37,  had   a  bearing  or  operation   on   the   General 
Assembly  of  1838,  or  that  a  design,  by  any  portion  of  the  members 
of  the  assembly  of  1838,  to  carry  into  effect  the  acts  of  the  assembly 
of  1837,  could  have  any  effect  upon  the  organization  of  1838,  or 
confer  rights  upon  any  person  whatever  to  violate  or  set  aside  rules 
of  order. 

53.  The  verdict  of  the  jury  is  not  a  proper  finding  upon  the 
point  in  issue  between  the  parties. 

54.  The  respondents  having  pleaded  severally,  to  the  informa- 
tion or  suggestion   filed  in  this   case,  and  have  different  defences 
to  the  same,  the  verdict  is  erroneously  given  against  them  jointly. 

55.  The  verdict  of  the  jury  is  against  law  and  the  evidence. 

56.  His  honor,  the  judge,  erred  in  not  putting  the  position  of 
the  defendants,  in  regard  to  the  design  of  the  "  new  school"  party, 
fully  to  the  jury.     The  defendants  contended,  among  other  things, 
that  the  "new  school"  party,  designed  to  form  an  organization,  in 
despite  of  and  against  the  will  of  the  majority,  however  expressed  ; 
and  that  Mr.  Cleaveland's  motion  was  not  addressed  to  them,  and 
had  they  voted  negatively  on  the  same,  their  votes  would  not  have 
been  regarded. 
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57.  In  charging  the  jury  that  the  real  state  of  the  parties  as  to 
*5911   *maJ°"ty  or  minority,  was  in  no  respect  to  be  regarded, 

-"   that  the  majority  was  only  to  be  known  by  the  vote." 
The  following  additional  specifications  were  filed. 

1.  The  resolutions  adopted  by  the  General  Assembly  of  1837, 
were  within  its  jurisdiction  as  an  ecclesiastical   tribunal,  and   were 
duly  passed  ;  and  they  were  not  subject  to  the  control  or  decision 
of  the  courts  of  justice. 

2.  The  language  of  the  moderator  in  the  preliminary  assembly 
of  1837,  in  addressing  the  Rev.  Mr.  Squiers,  was  not  precisely  or 
even  substantially  the  language  quoted  by  the  judge. 

3.  The  judge  erred  in  omitting  to  give  due  effect  (in  the  proceed- 
ings of  1838),  to  the  fact  that  the  members  did  not  understand,  and 
could  not  hear  the  propositions,  which  are  said  to  have  been  sub- 
mitted to  them  ;  and  in  pronouncing  the  call  to  order  by  individuals 
of  the  "old  school  party  "  itself,  out  of  order. 

4.  The  evidence  was  clear,  positive  and  unquestionable,  that  no 
opportunity  was  given  to  the  members  who  attended  in  1838,  tc 
debate  the  propositions  that  are  said  to  have  been  introduced ;  yet 
ihe  judge  withdrew  the  attention  of  the  jury  from  the  true  point, 
which  was,  that  there  being  no  opportunity  for  debate  whether  the 
proceedings  were  thereby  vitiated. 

5.  The  judge  omitted  to  charge,  that  in  a  scene  of  tumult  and 
disorder,  such  as  was  admitted  on  all  sides  to  exist,    there  was 
necessarily    a    suspension    of   effectual    measures,    and    that    any 
thing  that  occurred  at  such  a  juncture  was  without  operation  or 
effect. 

6.  The  judge  charged,   that  if  the  organization  of  the  "new 
school  party  "  was  intended  to  be  ex  parte,  with  a  view  to  a  sepa- 
ration, the  General  Assembly  so  organized,  could  not    be  recog- 
nised, &c. ;  yet  he  refused  to  permit  evidence  to  be  given  by  the 
defendants  of  the  circumstances  that  attended  that  organization, 
and  of  the  intention  of  the  "  new  school  "  party,  as  manifested  by 
their  preliminary  acts  and  declarations. 

7.  The  judge  erred  in   declaring,  that  if  the  members  had  an 
opportunity  of  hearing  and  voting,   the  majority   of  those  entitled 
to  vote,  and  who  actually  voted,  is  to  be  counted  ;  and  that  it  is  of 
no  sort  of  consequence,  for  what  reason  the  silent  members  are 
silent.     Whereas,  the  silence  may  have  proceeded  from  an  inability 
to  know  what  were  the  measures  proposed,  and  that  inability  pro- 
duced by  the  precipitancy  and  disorder  of  the  "  new  school"  party  : 
and  the  omission  to  vote  might  have  proceeded  from  the  calls  to 
"order"  on    the    part  of  a  presiding  officer  yet  occupying  the 
chair. 

8.  The  burthen  of  proof  rested  on  the  party  objecting  to  the 
resolutions  of  1837,  to  show  the  invalidity  of  these  resolutions ; 
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every   *fair  presumption    being   in   their  favor ;    yet   no  r*eqo 
proof  whatever  was  given  of  the  facts  alleged  in  the  pro-  L  " 
test  of  the  "  new  school  "  party,  as  sufficient  to  impair  the  reso- 
lutions. 

Mr.  F.  W.  Subbell  and  Mr.  Sergeant  (Mr.  Preston,  of  South 
Carolina,  and  Mr.  J.  R.  Ingersoll,  were  with  them),  were  heard  in 
support  of  the  rule.  They  argued, 

1.  That  the  plan  of  union  was  unconstitutional  and  void.  Be- 
cause it  materially  modified  the  constitution  of  the  Presbyterian 
Church,  by  introducing  unordained  lay  delegates  into  the  presby- 
teries. Because  it  deprived  Presbyterians  of  the  right  of  appeal 
from  the  decisions  of  the  presbyteries.  Because  it  gave  individuals 
who  were  not  Presbyterians,  a  status  in  the  Presbyterian  Church. 
These  modifications  were  not  submitted  to  the  presbyteries,  who 
alone  can  change  the  constitution  in  its  alterable  parts.  But  these 
alterations  were  inadmissible,  even  with  the  sanction  of  the  presby- 
teries, as  the  provisions  are  part  of  the  tenets  of  the  church,  and 
deemed  of  apostolical  origin.  Besides,  the  act  of  the  legislature  of 
Pennsylvania  incorporated  a  Presbyterian  Church  ;  it  will,  there- 
fore, admit  of  no  changes  which  destroy  the  presbyterial  character 
of  the  church. 

2d.  If  the  plan  of  union  were  not  unconstitutional,  still  it  was  a 
mere  temporary  arangement,  capable  of  being  revoked  by  either 
party  at  pleasure. 

3.  The  acts  called  the  exscinding  acts,  were  merely  acts  of  dis- 
solution. The  General  Assembly  having  the  power  to  create 
synods  and  presbyteries,  have  likewise  power  to  dissolve  or  destroy 
them,  by  an  implication  as  cogent  as  that  which  attaches  the  power 
of  removal  to  the  power  of  appointing.  The  power  to  create  synods 
is  express  ;  that  of  creating  presbyteries  is  evidenced  by  long 
exercise.  If  these  acts  were  within  the  scope  of  any  of  the  powers 
of  the  General  Assembly,  this  court  cannot  inquire  into  the  pro- 
priety of  its  exercise.  This  principle  extends  to  the  legislation  and 
the  judicial  acts  of  all  associations,  while  they  confine  themselves 
to  the  exercise  of  the  powers  given  by  their  compact.  This  prin- 
ciple applies  with  the  greater  intensity  to  ecclesiastical  associations 
which  are  protected  from  interference  by  the  third  section  of  the 
Bill  of  Rights.  (MS.  Case  of  the  Rev.  Francis  Hindman,  Supreme 
Court  of  Delaware,  1812);  Black  and  Whitesmith's  Society  v. 
Vandyke,  2  Whart.  309. 

4th.  Those  exscinding  acts  were  just,  proper  and  expedient.  The 
synods  in  question  were  composed  in  a  great  measure  of  congrega- 
tional churches,  i.  e.  churches  not  governed  by  ruling  elders,  as  we 
offered  to  prove,  and  our  testimonj  being  rejected,  have  a  right  to 
assume  and  take  for  granted.  The  faith  and  constitution  of  the 
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church  required  that  they  should  be  eradicated.  It  could  not  be 
done  by  judicial  process,  because  Congregationalism  had  been  sanc- 
tioned by  the  General  Assembly  itself,  in  the  plan  of  union.  It 
was  therefore  no  offence  which  could  be  the  subject  of  judicial 
*^QR1  *acti°n-  Neither  synods  nor  presbyteries,  which  are  merely 
-"  incorporeal  existencies,  could  be  made  the  subject  of  judicial 
action  or  punishment.  The  only  mode  by  which  the  Congrega- 
tionalism in  these  synods,  so  intimately  blended  with  presbyte- 
rianism,  could  be  expurged,  was  by  dissolving  the  synods,  and 
receiving  the  several  portions  into  some  other  synod.  This  was 
amply  provided  for  by  the  resolutions  in  question. 

5th.  The  proceedings  of  the  new  school  party  in  1838,  were  a 
mere  disorder  or  secession,  even  if  we  should  concede  the  exscind- 
ing acts  to  be  illegal,  for  it  is  manifest  that  it  was  only  intended  as 
a  minority  organization :  and  the  calling  it  an  organization  of  the 
whole,  is  an  after-thought,  a  mere  quibble  upon  that  rule  of  order 
which  counts  silence  as  an  affirmative  vote. 

6th.  Mr.  Cleaveland's  motion  was  not  justified  by  any  outrage 
of  the  rights  of  the  miriori'ty,  by  the  moderator  and  clerks.  The 
clerks,  acting  as  a  committee  of  commissions,  exercised  a  legitimate 
power  in  deciding  against  the  commissions  from  the  exscinded 
synods.  Mr.  Patton's  motion  was  properly  rejected,  the  roll  not 
having  been  reported  ;  and  therefore  there  were,  constitutionally, 
no  members  whom  the  moderator  could  recognise.  Dr.  Mason's 
motion  and  appeal  were  properly  rejected,  because  the  roll  was  not 
then  completed  and  who  were  entitled  to  vote  ascertained.,  and  the 
moderator  was  calling  the  commissioners  who  had  not  had  an  oppor- 
tunity of  presenting  themselves  for  enrolment,  to  come  forward  for 
that  purpose.  The  motion  was  beside  irregular,  because  the  first 
business  to  be  transacted  by  the  house,  according  to  the  standing 
rules  of  1826,  was  the  appointment  of  a  committee  of  elections. 

7th.  The  proceeding  of  Mr.  Cleaveland,  was,  in  every  respect, 
disorderly.  It  was  out  of  time :  the  first  business  being  the 
appointment  of  a  committee  of  elections.  His  motion  was  not 
addressed  to  the  moderator.  Is  was  not  put  to  the  house  by  the  mod- 
erator. It  proposed  the  election  of  a  provisional  moderator,  while 
Dr.  Elliott  remained  in  the  chair  unremoved.  Our  adversaries 
attempt  to  justify  these  irregularities  by  assuming  that  the  refusal 
of  Dr.  Mason's  appeal  was  a  breach  of  privilege,  and  that  questions 
of  privilege  override  all  rules  of  order,  and  that  Mr.  Cleaveland's 
motion  was  a  punitory  proceeding  to  redress  the  wrong.  Unhap- 
pily for  this  argument,  besides  its  other  infirmities,  Mr.  Cleave- 
land's motion  did  not  profess  to  relate  to  Dr.  Mason's  motion,  but 
but  claimed  to  be  the  commencement  of  a  new  organization. 

8th.  Mr.  Cleaveland's  motion  was  fundamentally  wrong  on 
other  grounds.  Dr.  Elliott  being  the  moderator  of  the  preceding 
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session,  and  the  constitutional  organ  to  preside  until  a  new,  perma- 
nent moderator  was  elected,  held  his  office  independently  of  the 
inorganic  body  over  which  he  presided.  But  even  if  capable  of 
removal,  the  constitution  and  by-laws  pointed  out  the  last  preceding 
moderator  *present  as  his  successor.  It  is  in  proof  that  r*cg<i 
three  moderators  were  present,  who  had  held  the  office  more  *- 
recently  than  Dr.  Beman. 

9th.  Our  adversaries  attempt  to  justify  the  putting  of  the  ques- 
tion by  Mr.  Cleaveland,  because  it  touched  the  removal  of  the 
moderator,  and  it  would  be  incongruous  for  him  to  put  the  question 
himself.  In  case  of  the  incapacity  of  the  moderator,  all  parlia- 
mentary practice,  and  the  practice  of  this  very  body,  designate  the 
clerk  as  the  proper  individual  to  put  the  question.  Minutes  of 
General  Assembly  of  1835;  2  Hatsell  113  ;  6  Gray  406,  448 ;  2 
Hatsell  211,  212  :  Sutherland  71,  72  ;  Jefferson  104. 

10th.  Although  confessedly  but  a  minority  voted  on  Mr.  Cleave- 
land's  motion,  yet  our  adversaries  make  it  a  majority  by  counting 
the  dissentients  as  silent  votes.  In  order  successfully  to  invoke 
this  principle,  they  must  show  that  the  question  was  put  at  the 
proper  time  and  by  the  proper  person  ;  also  that  it  was  perfectly 
intelligible,  and  pronounced  so  loudly,  as  to  be  heard,  and  so  delib- 
erately as  to  be  understood.  Mr.  Cleaveland's  motion  was  the 
contrary  of  all  this, — it  was  low,  it  was  rapid  ;  above  all,  it  was 
deceptive  in  its  terms,  if  it  were  meant  for  what  it  is  now  asserted 
to  be.  In  its  terms  it  proposed  a  new  organization  ;  the  party  had 
previously  in  their  caucus,  resolved  on  a  new  minority  organiza- 
tion, and  no  commissioner  present  at  the  organization  could  have 
dreamed  of  any  other  conclusion.  Had  the  majority  not  been 
deceived,  they  could  have  voted  down  the  motion. 

llth.  The  propriety  and  necessity  of  these  exscinding  acts,  is 
particularly  apparent  from  the  abuses  which  have  been  practised 
under  the  pretence  of  the  plan  of  union.  In  the  synod  of  the 
Western  Reserve,  as  was  admitted  on  the  floor  of  the  General 
Assembly,  out  of  the  one  hnndred  and  thirty-nine  churches  com- 
posing that  synod,  there  are  one  hundred  and  nine  which  are  Con- 
gregational, and  yet  in  the  statistical  reports  made  to  the  General 
Assembly,  from  the  presbyteries  composing  that  synod,  they  are 
all,  illusively,  represented  to  be  Presbyterian  churches.  So,  also, 
in  the  reports  from  the  presbyteries  in  the  other  synods  in  question, 
churches  proved  to  be  Congregational,  are  represented  to  be  Pres- 
byterian. This  abuse,  though  emanating  from  the  plan  of  union 
cannot  be  justified  upon  that  plan  ;  nor  these  illusory  reports  upon 
the  common  principles  of  morals. 

Mr.  Meredith  and  Mr.  Randall  (with  whom  was  Mr.  Wood,  of 
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New  York),  for  the  relators,  showed  cause  against  the  rule.  They 
argued — l 

1.  That  the  plan  of  union  between  the  General  Association 
of  Connecticut,  and  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  was  constitutional. 
*595~l  ^  k&(^  *existed  previous  to  the  Revolution,  had  been  sus- 
J  pended  during  the  war,  and  again,  at  the  invitation  of  the 
General  Assembly,  proposed  immediately  on  the  passage  of  the  law 
incorporating  that  body.  Similar  arrangements  had  been  proposed 
or  entered  into  by  the  General  Assembly  with  the  Associations  of 
Vermont,  Massachusetts,  New  Hampshire,  the  Dutch  Reformed 
Church,  and  the  Associate  Reformed  Church. 

1.  That  the  objection  that  the  plan  of  union  should  be  sent  down 
to  the  presbyteries  for  approval,  was  oino  avail.  The  provision  in 
the  constitution  which  requires  amendments  to  be  sent  down  to  the 
presbyteries,  relates  to  general  regulations  and  not  to  the  admission 
of  an  individual  or  a  body  of  individuals  into  the  church.  That 
the  practice  of  the  General  Assembly  had  been  uniform  on  this 
subject  in  all  instances.  Resolutions  admitting  delegates  from 
corresponding  bodies  to  sit  and  vote,  had  been  adopted  and  repealed 
without  sending  them  down  to  the  presbyteries.  The  regulations 
admitting  ordained  ministers  and  elders  from  other  Protestant 
churches,  without  reordination,  had  been  adopted  in  the  same  man- 
ner, although  the  General  Assembly  had  for  a  series  of  years 
theretofore  refused  such  admission.  That  a  considerable  portion 
of  the  present  church  now  held  their  seats  by  the  same  tenure  under 
the  union  with  the  Associate  Reformed  Church,  including  the 
moderator  of  1836  (Dr.  Phillips),  and  the  gentleman  who  officiated 
as  chairman  of  the  committees  appointed  on  this  subject  by  the 
General  Assembly  of  1837  (Dr.  Junkin).  That  Dr.  Green  had 
declared  that  the  legality  of  the  union  with  the  Associate  Reformed 
Church,  had  never  been  denied.  That  at  all  events  an  acquiescence 
of  thirty-six  years  removed  all  such  objections ;  that  the  amended 
constitution  of  1821,  had  incorporated  all  these  materials  as  a  part 
of  the  church ;  that  every  presbytery  in  the  church  had  recognised 
the  plan  of  union,  and  that  subsequent  ratification  amounted  to 
previous  assent. 

3.  That  the  plan,  in  itself,  was  not  only  judicious,  but*  constitu- 
tional, and  has  been  found  most  useful.  1st.  It  recommended  a 
Presbyterian  minister,  when  an  opportunity  presented  itself,  to 
preach  to  a  Congregational  church,  or  a  congregation  partly  Con- 
gregational and  partly  Presbyterian.  And  2d.  In  case  of  difficulty 
between  the  minister  and  his  congregation,  it  authorized  several 

1  This  statement  of  the  argument  of  the  counsel  for  the  relators,  was 
furnished  by  Josiah  Randall,  Esq. 


1839.]  OF  PENNSYLVANIA.  595 

[Commonwealth  ».  Green.] 

modes  of  arbitrament  to  be  adopted  by  the  parties,  for  an  amicable 
settlement  of  their  disputes,  one  of  which,  in  an  appeal  to  the  pres- 
bytery, permitted  a  member  of  the  standing  committee  of  a  mixed 
church  to  sit  and  vote  as  an  ordained  elder. 

4.  That  the  character  of  this  plan  had  been  totally  misunder- 
stood.    It  related  to  the  "  frontier  settlements"  generally,  and  not 
the  western  part  of  New  York,  and  the  Western  Reserve  of  Ohio. 
That  so  far  from  its  authorizing  the  admission  of  any  Presbyterian 
minister  into  the  church,  it  could  not  operate  upon  nor  affect  him 
till  *he  had  become  previously,  by  ordination,  a  regular  r*cqc 
Presbyterian  minister  in  good  standing.     That  it  had  been  •• 
proved,  and  was  not  denied,  that  the  whole  five  hundred  and  seven- 
teen ministers  were  regularly  ordained  ministers,  exclusive  from 
and  independent  of  the  plan  of  union.     That  if  the  plan  had  been 
found  inconvenient,  or  was  believed  to  be  unconstitutional,  the 
proper  mode  was  to  repeal  it ;  and  then,  if  any  Presbyterian  minis- 
ter should  violate  the  rules  of  the  General  Assembly,  by  continuing 
pastor  of  a   Congregational  or  mixed  church,   he  would   become 
obnoxious   to   censure,    and   excommunication   from   the   church, 
according  to  its  forms  of  judicature. 

5.  That  as  it  now  stood,  the  General  Assembly  had  in  1801, 
"enjoined"  and  "recommended"  Presbyterian  ministers  to  preach 
to    Congregational    and   mixed   churches,   and  in    1837,  without 
notice,  had  excluded  ministers  for  obeying  the   injunctions    and 
recommendations  of  the  General  Assembly. 

6.  That  the  exscinding  resolutions  were  contrary  to  all  law,  human 
and  divine,  and  were  utterly  unconstitutional  and  void.     It  ex- 
cluded five  hundred  and  nine  ministers,  the  elders  of  five  hundred 
and  ninety-nine  churches,  and  sixty  thousand  communicants,  with- 
out accusation,  notice  or  trial.     It  was  founded  on  no  principle ; 
the  present  synod  of  Albany  had  been  left  untouched,  while  its 
offspring,  the  three  synods  of  Geneva,  Genesee  and  Utica,  had  been 
cut  off.     The  synod  of  the  Western  Reserve  had  been  first  created 
out  of  the  Pittsburgh  synod,  and  the  synod  of  Michigan  has  been 
subsequently  created  out  of  the  synod  of  the  Western  Reserve,  and 
while  the  intermediate  synod  of  the  Western  Reserve  had  been 
cut  off,  the  synods  of  Pittsburgh  and  Michigan  have  remained  un- 
touched.    It  was  a  local  desecration  of  the  ground  ;  expulsion  from 
the  church  depended  on  the  domicile  of  the  member  in  1837,  and 
had  Dr.  Green  at  that  time  lived  in  the  western  part  of  the  state 
of  New  York,  or  in  the  Western  Reserve  of  Ohio,  he  would  have 
been  excluded  among  the  rest.     It  excluded  all  indiscriminately, 
whether  they  have  ever  been  connected  with  the  plan  of  union  or 
not. 

7.  That  in  the  year  1799,  before  the  adoption  of  the  constitu- 
tion, the  presbytery  of  New  York  included  twenty-one  churches, 
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of  which  eleven  are  among  the  number  of  exscinded  churches, 
and  although  some  of  these  churches  were  in  existence  before  any 
individual  who  voted  for  these  exscinding  resolutions  was  a  mem- 
ber of  the  church,  and  these  churches  had  continued  to  exist  without 
interruption,  and  have  been  recognised  by  the  General  Assembly, 
as  such,  without  any  regard  to  the  plan  of  union.  That  the  Gen- 
eral Assembly  of  1837  have  admitted  that  whole  presbyteries  and 
churches  within  the  proscribed  and  infected  districts,  were  regular 
and  in  good  standing;  and  provided  also  a  mode  for  their  re- 
admission  into  the  church.  That  the  alleged  exclusion  for  a  day, 
a  month,  a  year,  or  for  life,  were  equally  a  violation  of  the  right 
*^Q71  °f  tne  exscinded  individuals  *or  bodies.  That  this  mode  of 
J  re-ingress  into  the  church  was  illusory,  as  the  exscinded  indi- 
viduals could  obtain  re-admission  only  by  examination  in  the  same 
manner  as  if  they  had  never  been  connected  with  the  church. 
That  the  opening  counsel  had  not  denied  the  right  of  the  court  to 
inquire  into  the  form  of  proceedings  of  the  General  Assembly,  and 
that  the  case  cited  by  the  concluding  counsel  of  Mr.  Hindman  was 
conclusive  in  favor  of  the  power  of  the  court ;  as  the  Supreme 
Court  of  Delaware  there  refused  the  mandamus,  because  the  relator 
had  confined  his  application  for  restitution  to  the  presbytery,  as  an 
ecclesiastical  body,  and  not  to  the  presbytery  as  an  incorporated 
body,  and  the  court  there  said  that  they  would  have  entertained 
jurisdiction,  if  the  application  had  been  for  restoration  to  the  in- 
corporated presbytery.  That  the  case  referred  to  in  Mr.  Hind- 
man's  case  of  The  Commonwealth  of  Pennsylvania  v.  Richards  and 
others,  decided  in  1790,  by  the  Supreme  Court  of  Pennsylvania, 
on  a  mandamus  to  return  Mr.  Marshall  as  minister  to  the  Scots' 
Presbyterian  Church  in  Spruce  street,  was  conclusive  and  un- 
answerable in  favor  of  the  right.  That  if  this  power  were  not 
conceded,  there  would  be  no  remedy  for  a  relief  from  ecclesias- 
tical tyranny  and  injustice,  no  matter  how  unjust  and  irregular  it 
might  be. 

8.  That  the  act  of  the  clerks  in  excluding  the  commissioners  from 
the  roll,  and  refusing  to  report  them  to  the  assembly,  and  the  sub- 
sequent conduct  of  the  moderator  in  refusing  to  put  the  motions 
made  to  rectify  the  misbehavior  of  the  clerks,  were  overt  acts  of  a 
conspiracy  to  carry  out  the  unconstitutional  acts  of  1837,  and  that 
the  refusal  of  the  moderator  to  put  the  appeal  of  Dr.  Mason  to  the 
assembly,  was  a  breach  of  privilege  which  authorized  any  member 
of  the  assembly  to  move  for  his  dismission  from  office. 

9.  That  Mr.  Cleaveland's  motion  was  substantially  a  proceeding 
to  remove  Dr.  Elliott  from  office  for  this  breach  of  privilege.    That 
privileged  questions  override  all   the  ordinary  rules  of  order. 

10.  That  Mr.  Cleaveland's  motion  was  perfectly  intelligible,  and 
sufficiently  loud  to  be  heard   by  all.     That  every  member   had 
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therefore  an  opportunity  to  vote,  and  if  under  such  circumstances 
they  were  silent,  they  must  he  presumed  to  have  acquiesced. 

11.  That  according  to  parliamentary  rules,  when  the  commissions 
of  the  commissioners  to  the  General  Assembly  of  1838,  were  com- 
mitted to  the  committee  of  commissions,  they  could  only  be  restored 
to  the  assembly  for  the  assembly's  action,  by  the  report  of  that  com- 
mittee.    That  therefore  the  conduct  of  the  clerks  composing  the 
committee  of  commissions,  in  refusing  to  report  the  commissions 
from  the  four  synods  on  either  of  their  lists,  was  a  gross  violation 
of  duty. 

12.  That  the  remedy  to  which  the  relators  had  resorted,  viz., 
this  proceeding  of  Quo  Warranto,  was  both  legal  and  proper. 

13.  That  the  moderator  could  not  without  absurdity,  put    the 
*  question  for  his  own  removal:  nor  did  that  office,  under   r*cgc 
such  circumstances,  devolve  upon  the  clerks.     They  were  "- 
particeps  criminis,  and  would  not  have   put  the  motion  if  they 
had  been  required.     That  the  precedent   of  motions  put  by  them 
were,  where  they  were  specially  authorized  by  the  house  to  put  the 
questions. 

14.  That  every  deliberative  body  which  elects  its  own  chairman, 
has  the  right  to  depose  him  for  misconduct.     That  the  moderator 
of  the  preceding  assembly,   presiding  over    the    organization   of 
the  succeeding  assembly,  is  by  no  means  exempt  from  this  power. 
He  is  designated  to  the  office  for  the  sake  of  convenience,  but  those  for 
whose  convenience  he  holds  the  office,  are  his  masters,  and  not  theirs. 

The  following  cases  were  cited  on  the  part  of  the  relators.  Rex 
v.  Harman,  7  Mod.  332  ;  Rex  v.  Geneva,  6  T.  R.  735 ;  Symmes 
r.  Regem,  Cowp.  489,  507  ;  Rex  v.  Fencroft,  2  Burr.  1017,  1020  ; 
Claridge  v.  Evelyn,  5  B.  &  Ad.  86 ;  Rex  v.  Parry,  14  East  559, 
in  notes,  561;  Rex  v.  Hawkins,  10  East  214;  Oldknow  v.  Wain- 
wright,  2  Burr.  1026  ;  Rex  v.  Monday,  Cowp.  530 ;  Baggs's  case, 
11  Rep.  99;  Commonwealth  v.  St.  Patrick's  Society,  2  Binn.  448  ; 
Commonwealth  v.  Guardians,  6  S.  &  R.  496  ;  Townsend's  case, 
Ld.  Raym.  69  ;  Commonwealth  v.  Arrison,  15  S.  &  R.  127  ;  Austin 
v.  Osborne,  Comyn's  Rep.  234 ;  2  Hatsell  108,  113,  114,  201,  et 
seq. ;  4  Cobbett's  Parl.  Hist.  591  ;  2  Hats.  85,  237 ;  4  Cobbett 
1002  ;  4  Id.  898,  925,  929;  4  Id.  1092  ;  2  Hats.  207,  211,  212, 
257 ;  2  Cobbett  487,  488,  and  2  Hats.  227 ;  2  Cobbett  504,  552, 
685,  694. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — To  extricate  the  question  from  the  multifarious 
mass  of  irrelevant  matter  in  which  it  is  enclosed,  we  must,  in  the 
first  place  ascertain  the  specific  character  of  the  General  Assembly, 
and  the  relation  it  bears  to  the  corporation  which  is  the  immediate 
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subject  of  our  cognizance.  This  assembly  has  been  called  a  quasi 
corporation  ;  of  which  it  has  no  feature.  A  quasi  corporation  has 
capacity  to  sue  and  be  sued  as  an  artificial  person ;  which  the 
assembly  has  not.  It  is  also  established  by  law  ;  which  the  assembly 
is  not.  Neither  is  the  assembly  a  particular  order  or  rank  in  the 
corporation,  though  the  latter  was  created  for  its  convenience ;  such, 
for  instance,  as  the  shareholders  of  a  bank  or  joint  stock  company, 
who  are  an  integrant  part  of  the  body.  It  is  a  segregated  asso- 
ciation, which,  though  it  is  the  reproductive  organ  of  corporate  suc- 
cession, is  not  itself  a  member  of  the  body  ;  and  in  that  respect  it 
is  anomalous.  Having  no  corporate  quality  in  itself,  it  is  not  a 
subject  of  our  corrective  jurisdiction,  or  of  our  scrutiny,  further 
than  to  ascertain  how  far  its  organic  structure  may  bear  on  the 
*cqq-i  question  of  its  personal  *identity  or  individuality.  By  the 
•"  charter  of  the  corporation,  of  which  this  is  the  handmaid 
and  nurse,  it  has  a  limited  capacity  to  create  vacancies  in  it,  and  an 
unlimited  power  over  the  form  and  manner  of  choice  in  filling 
them.  It  would  be  sufficient  for  the  civil  tribunals,  therefore,  that 
the  assembled  commissioners  had  constituted  an  actual  body  :  and 
that  it  had  made  its  appointment  in  its  own  way,  without  regard  to 
its  fairness  in  respect  to  its  numbers  :  with  this  limitation,  how- 
ever, that  it  had  the  assent  of  the  constitutional  majority,  of  which 
the  official  act  of  authentication  would  be,  at  least,  prima  facie 
evidence.  It  would  be  immaterial  to  the  legality  of  the  choice  that 
the  majority  had  expelled  the  minority,  provided  a  majority  of  the 
whole  body  concurred  in  the  choice.  This  may  be  safely  predicated 
of  an  undivided  assembly,  and  it  would  be  an  unerring  test  in  the 
case  of  a  division,  could  a  quorum  not  be  constituted  of  less  than 
such  a  majority  ;  but  unfortunately,  a  quorum  of  the  General 
Assembly  may  be  constituted  of  a  very  small  minority,  so  that  two 
or  even  more  distinct  parts  may  have  all  the  external  organs  of 
legitimate  existence.  Hence,  where,  as  in  this  instance,  the  mem- 
bers have  formed  themselves  into  separate  bodies,  numerically  suffi- 
cient for  corporate  capacity  and  organic  action,  it  becomes  necessary 
to  ascertain  how  far  either  of  them  was  formed  in  obedience  to  the 
conventional  law  of  the  association,  which,  for  that  purpose  only, 
is  to  be  treated  as  a  rule  of  civil  obligation. 

The  division,  which  for  purposes  of  designation,  it  is  convenient 
to  call  the  old  school  party,  was  certainly  organized  in  obedience  to 
the  established  order  :  and,  to  legitimate  the  separate  organization 
of  its  rival,  in  contravention,  as  it  certainly  was,  of  every  thing 
like  precedent,  would  require  the  presentation  of  a  very  urgent 
emergency.  At  the  stated  time  and  place  for  the  opening  of  the 
session,  the  parties  assembled,  without  any  ostensible  division  ;  and, 
when  the  organization  of  the  whole  had  proceeded  to  a  certain 
point,  by  the  instrumentality  of  the  moderator  of  the  preceding 
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session,  who,  for  that  purpose,  was  the  constitutional  organ,  a  pro- 
visional moderator  was  suddenly  chosen,  by  a  minority  of  those 
who  could  be  entitled  to  vote,  including  the  exscinded  commis- 
sioners. The  question  on  the  motion  to  elect,  was  put,  not  by  the 
chair,  but  by  the  mover  himself;  after  which  the  seceding  party 
elected  a  permanent  moderator,  and  immediately  withdrew,  leaving 
the  other  party  to  finish  its  process  of  organization,  by  the  choice 
of  its  moderator  for  the  session. 

In  justification  of  this  apparent  irregularity,  it  is  urged  that  the 
constitutional  moderator  had  refused  an  appeal  to  the  commissioners 
in  attendance  from  his  decision,  which  had  excluded  from  the  roll 
the  names  of  certain  commissioners  who  had  been  unconstitutionally 
severed,  as  it  is  alleged,  from  the  Presbyterian  connection  by  a  vote 
of  the  preceding  session.  It  is  conceded  by  the  argument,  that  if 
*the  synods  with  the  dependent  Presbyteries  by  which  those  r*^  0 
commissioners  were  sent,  had  been  constitutionally  dissolved,  *- 
the  motion  was  one  which  the  moderator  was  not  bound  to  put,  or 
the  commissioners  to  notice  ;  and  whatever  implication  of  assent  to 
the  decision  which  ensued,  might  otherwise  be  deduced  from  the 
silence  of  those  who  refused  to  speak  out,  about  which  it  will  bo 
necessary  to  say  something  in  the  sequel,  there  was  no  room  for  any 
such  implication  in  the  particular  instance.  It  would  follow,  als», 
that  there  was  no  pretence  for  the  deposal  of  the  moderator,  if 
indeed  such  a  thing  could  be  legitimated  by  any  circumstances,  for 
refusing  an  appeal  from  his  exclusion  of  those  who  had  not  color 
of  title,  and  consequently,  that  what  else  might  be  reform,  would 
be  revolution.  And  this  leads  to  an  inquiry  into  the  constitution- 
ality of  the  act  of  exscision. 

The  sentence  of  exscision,  as  it  has  been  called,  was  nothing  else 
than  an  ordinance  of  dissolution.  It  bore  that  the  synod  in 
question,  having  been  formed  and  attached  to  the  body  of  the 
Presbyterian  Church,  under,  and  in  execution  of,  the  plan  of 
union,  "  be,  and  are  hereby  declared  to  be,  out  of  the  ecclesiastical 
connection  of  the  Presbyterian  Church  in  the  United  States  of 
America  ;  and  that  they  are  not,  in  form  or  in  fact,  an  integral  por- 
tion of  said  church."  Now  it  will  not  be  said  that  if  the  dissolved 
synods  had  no  other  basis  than  the  plan  of  union,  they  did  not 
necessarily  fall  along  with  it,  and  it  is  not  pretended  that  tho 
Assembly  was  incompetent  to  repeal  the  union  prospectively,  but  it 
is  contended  that  the  repeal  could  not  inpair  rights  of  membership 
which  had  grown  up  under  it.  On  the  other  hand,  it  is  contended 
that  the  plan  of  union  was  unconstitutional  and  void  from  the  be- 
ginning, because  it  was  not  submitted  to  the  presbyteries  for  their 
sanction;  and  that  no  right  of  membership  could  spring  from  it. 
But  viewed,  not  as  a  constitutional  regulation,  which  implies  per- 
manency of  duration,  but  as  a  temporary  expedient,  it  acquired  the 
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force  of  a  law  without  the  ratification  of  those  bodies.  It  was  evi- 
dently not  intended  to  be  permanent,  and  it  consequently  was  con- 
stitutionally enacted  and  constitutionally  repealed  by  an  ordinary 
act  of  legislation  ;  and  those  synods  which  had  their  root  in  it, 
could  not  be  expected  to  survive  it.  There  never  was  a  design  to 
attempt  an  amalgamation  of  ecclesiastical  principles  which  are  as 
immiscible  as  water  and  oil ;  much  less  to  effect  a  commixture  of 
them  only  at  particular  geographical  points.  Such  an  attempt  would 
have  compromised  a  principle  at  the  very  root  of  Presbyterian  gov- 
ernment, which  requires  that  the  officers  of  the  church  be  set  apart 
by  special  ordination  for  the  work.  Now,  the  character  of  the  plan 
is  palpable,  not  only  in  its  title  and  provisions,  but  in  the  minute 
of  its  introduction  into  the  assembly.  We  find  in  the  proceedings 
of  1801,  page  256,  that  a  committee  was  raised  "  to  consider  and 
digest  a  plan  of  government  for  the  churches  in  the  new  settlements, 
*fi01~l  agreeably  to  the  ^proposal  of  the  General  Association  of  Con- 
-'  necticut;"  and  that  the  plan  adopted  in  conformity  to  its 
report,  is  called  a  Plan  of  Union  for  the  New  Settlements."  The 
avowed  object  of  it  was  to  prevent  alienation — in  other  words,  the 
affiliation  of  the  Presbyterians  in  other  churches,  by  suffering  those 
who  were  yet  too  few  and  too  poor  for  the  maintenance  of  a  minis- 
ter, temporarily  to  call  to  their  assistance  the  members  of  a  sect 
who  differed  from  them  in  principles,  not  of  faith,  but  of  ecclesias- 
tical government.  To  that  end,  Presbyterian  ministers  were  suf- 
fered to  preach  to  Congregational  Churches,  while  Presbyterian 
Churches  were  suffered  to  settle  Congregational  ministers  ;  and 
mixed  congregations  were  allowed  to  settle  a  Presbyterian  or  a 
Congregational  minister  at  their  election,  but  under  a  plan  of  gov- 
ernment and  discipline  adapted  to  the  circumstances.  Surely  this 
vas  not  intended  to  outlast  the  inability  of  the  respective  sects  to 
provide  separately  for  themselves,  or  to  perpetuate  the  innovations 
on  Presbyterial  government  which  it  was  calculated  to  produce.  It 
was  obviously  a  missionary  arrangement  from  the  first;  and  they 
•who  built  up  presbyteries  and  synods  on  the  basis  of  it,  had  no 
reason  to  expect  that  their  structures  would  survive  it,  or  that  Con- 
gregationalists  might,  by  force  of  it,  gain  a  foothold  in  the  Presby- 
terian Church  despite  of  presbyterial  discipline.  They  embraced 
it  with  all  its  defeasible  properties  plainly  put  before  them  ;  and 
the  power  which  constituted  it  might  fairly  repeal  it,  and  dissolve 
the  bodies  that  had  grown  out  of  it,  whenever  the  good  of  the 
church  should  seem  to  require  it. 

Could  the  synods,  however,  be  dissolved  by  a  legislative  act?  I 
know  not  how  they  could  have  been  legitimately  dissolved  by  any 
other  The  assembly  is  a  homogeneous  body,  uniting  in  itself, 
without  separation  of  parts,  the  legislative,  executive  and  judicial 
functions  of  the  government ;  and  its  acts  are  referable  to  the  one 
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or  the  other  of  them,  according  to  the  capacity  in  which  it  sat  when 
they  were  performed.  Now  had  the  exscinded  synods  been  cut  off 
by  a  judicial  sentence  without  hearing  or  notice,  the  act  would  have 
been  contrary  to  the  cardinal  principles  of  natural  justice,  and 
consequently  void.  But  though  it  was  at  first  resolved  to  proceed 
judicially,  the  measure  was  abandoned;  probably  because  it  came 
to  be  perceived  that  the  synods  had  committed  no  offence. 

A  glance  at  the  plan  of  union  is  enough  to  convince  us  that  the 
disorder  had  come  in  with  the  sanction  of  the  assembly  itself.  The 
first  article  directed  missionaries  (the  word  is  significant)  to  the  new 
settlements  to  promote  a  good  understanding  betwixt  the  kindred 
sects.  The  second  and  third  permitted  a  Presbyterian  congregation 
to  settle  a  Congregational  minister,  or  a  Presbyterian  minister  to 
be  settled  by  a  Congregational  Church ;  but  these  provided  for  no 
recognition  of  the  people  in  charge  as  a  part  of  the  Presbyterian 
body — at  least  they  gave  them  no  representation  in  its  government. 
But  the  fourth  allowed  a  mixed  congregation  to  settle  a  minister  of 
*either  denomination  ;  and  it  committed  the  government  of  r^nn 
it  to  a  standing  committee,  but  with  a  right  to  appeal  to  the  * 
body  of  male  communicants,  if  the  appellant  were  a  Congregation- 
alist,  or  to  the  presbytery  if  he  were  a  Presbyterian.  Now  it  is 
evident  the  assembly  designed  that  every  such  congregation  should 
belong  to  a  presbytery  as  an  integrant  part  of  it ;  for  if  its  minis- 
ter were  a  Congregationalist,  in  no  way  connected  with  the  Pres- 
byterian church,  it  would  be  impossible  to  refer  the  appellate 
jurisdiction  to  any  presbytery  in  particular.  This  alone  would 
show  that  it  was  designed  to  place  such  a  congregation  in  ecclesias- 
tical connection  with  the  presbytery  of  the  district ;  but  it  is  not 
all.  It  was  expressly  provided  in  conclusion,  that  if  the  "said 
standing  committee  of  any  church  shall  depute  one  of  themselves 
to  attend  the  presbytery,  he  may  have  the  same  right  to  sit  and  act 
in  the  presbytery  as  a  ruling  elder  of  the  Presbyterian  Church." 
For  what  purpose,  if  the  congregation  were  not  in  Presbyterial 
fellowship  ? 

It  is  said  that  this  jus  representationis  was  predicated  of  the 
appeal  precedently  mentioned ;  and  that  the  exercise  of  it  was  to 
be  restrained  to  the  trial  of  it.  The  words,  however,  were  pre- 
dicated without  restriction ;  and  an  implied  limitation  of  their 
meaning,  would  impute  to  the  assembly  the  injustice  of  allowing  a 
party  to  sit  in  his  own  cause,  by  introducing  into  the  composition 
of  the  appellate  court,  a  part  of  the  subordinate  one.  That  such  an 
implication  would  be  inconsistent  with  the  temper  displayed  by  the 
assembly  on  other  occasions,  is  proved  by  the  order  which  it  took 
as  early  as  1791,  in  the  case  of  an  appeal  from  the  sentence  of  the 
Synod  of  Philadelphia,  whose  members  it  prevented  from  voting  on 
the  question  (Assembly's  Digest,  p.  332);  as  well  as  by  its  general 
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provision,  that  members  of  a  judicatory  may  not  vote  in  the  superior 
judicatory  on  a  question  of  approving  or  disapproving  their  records. 
(Id.  page  333.) 

The  principle  has  since  become  a  rule  of  the  constitution,  as 
appears  by  the  Book  of  Discipline,  chap,  vii.,  sect.  3,  paragraph 
12.  As  the  representatives  of  those  anomalous  congregations, 
therefore,  could  not  sit  in  judgment  on  their  own  controversies,  it 
is  pretty  clear  that  it  was  intended  they  should  be  represented  gen- 
erally, else  they  would  not  be  represented  at  all  in  the  councils  of 
the  church,  by  those  who  might  not  be  Presbyterians ;  and  that  to 
effect  it,  the  principle  of  Presbyterial  ordination  was  to  be  relaxed 
as  regards  both  the  ministry  and  eldership  ;  and  it  is  equally  clear 
that  had  the  synods  been  cited  to  answer  for  the  consequent  relaxa- 
tion as  an  offence,  they  might  have  triumphantly  appeared  at  the 
bar  of  the  assembly  with  the  plan  of  union  in  their  hand.  That 
body,  however,  resorted  to  the  only  constitutional  remedy  in  its 
power:  it  fell  back,  so  to  speak,  on  its  legislative  jurisdiction,  in 
the  exercise  of  which,  the  synods  were  completely  represented  and 
heard  by  their  commissioners. 

*fiOTI  *Now  the  apparent  injustice  of  the  measure  arises  from 
J  the  contemplation  of  it  as  a  judicial  sentence  pronounced 
against  parties  who  were  neither  cited  nor  heard;  which  it  evi- 
dently was  not.  Even  as  a  legislative  act,  it  may  have  been  a  hard 
one,  though  certainly  constitutional,  and  strictly  just.  It  was 
impossible  to  eradicate  the  disorder  by  anything  less  than  a  disso- 
lution of  those  bodies,  with  whose  existence  its  roots  were  so  inter- 
twined as  to  be  inseparable  from  it,  leaving  their  elements  to  form 
new  and  less  heterogeneous  combinations.  Though  deprived  of 
Presbyterial  organization,  the  Presbyterian  parts  were  not  excluded 
from  the  church,  provision  being  made  for  them,  by  allowing  them 
to  attach  themselves  to  the  nearest  presbytery. 

It  is  said  there  is  not  sufficient  evidence  to  establish  the  fact, 
that  the  exscinded  synods  had  actually  been  constituted  on  the  plan 
of  union,  in  order  to  have  given  the  assembly  even  legislative 
jurisdiction.  The  testimony  of  the  Rev.  Mr.  Squier,  however, 
shows  that  in  some  of  the  three  which  were  within  the  state  of  New 
York,  congregations  were  sometimes  constituted  without  elders ; 
and  the  synod  of  the  Western  Reserve,  when  charged  with  delin- 
quency on  that  head,  instead  of  denying  the  fact,  promptly  pointed 
to  the  plan  of  union  for  its  justification.  But  what  matters  it 
whether  the  fact  were  actually  what  the  assembly  supposed  it  would 
be  ?  If  that  body  proceeded  in  good  faith,  the  validity  of  its  enact- 
ment cannot  depend  on  the  justness  of  its  conclusion.  We  have, 
as  already  remarked,  no  authority  to  rejudge  its  judgments  on  their 
merits ;  and  this  principle  was  asserted  with  conclusive  force  by 
the  presiding  judge  who  tried  the  cause.  Upon  an  objection  made 
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to  an  inquiry  into  the  composition  of  the  presbytery  of  Medina,  it 
was  ruled  that  "  with  the  reasons  for  the  proceedings  of  1837  (the 
act  of  exscision),  we  have  nothing  to  do.  We  are  to  determine  only 
what  was  done :  the  reasons  of  those  who  did  it  are  immaterial. 
If  the  acts  complained  of  were  within  the  jurisdiction  of  the  assem- 
bly, their  decision  must  be  final,  though  they  decided  wrong." 
This  was  predicated  of  judicial  jurisdiction,  but  the  principle  is 
necessarily  as  applicable  to  jurisdiction  for  purposes  of  legislation. 
I  cite  the  passage,  however,  to  show  that  after  a  successful  resist- 
ance to  the  introduction  of  evidence  of  the  fact,  it  lies  not  with  the 
relators  to  allege  the  want  of  it. 

If  then  the  synods  in  question  were  constitutionally  dissolved, 
the  presbyteries  of  which  they  had  been  composed,  were,  at  least, 
for  purposes  of  representation,  dissolved  along  with  them  ;  for  no 
presbytery  can  be  in  connection  with  the  General  Assembly,  unless 
it  be  at  the  same  time  subordinate  to  a  synod,  also  in  connection 
with  it;  because  an  appeal  from  its  judgment  can  reach  the  tribu- 
nal of  the  last  resort  only  through  that  channel.  It  is  immaterial 
that  the  presbyteries  are  the  electors  ;  a  synod  is  a  part  of  the 
machinery  which  is  indispensable  to  the  existence  of  every  branch 
of  the  church.  *It  appears,  therefore,  that  the  cominis-  r*f>(\A 
sioners  from  the  exscinded  synods  were  not  entitled  to  seats  ' 
in  the  assembly,  and  that  their  names  were  properly  excluded  from 
the  roll. 

The  inquiry  might  be  rested  here ;  for  if  there  were  no  color  of 
right  in  them  there  was  no  color  of  right  in  the  adversary  proceed- 
ings which  were  founded  on  their  exclusion.  But  even  if  their 
title  were  clear,  the  refusal  of  an  appeal  from  the  decision  of  the 
moderator  would  be  no  ground  for  the  degradation  of  the  officer  at 
the  call  of  a  minority;  nor  could  it  impose  on  the  majority  an 
obligation  to  vote  on  the  question  put  unofficially,  and  out  of  the 
usual  course.  To  all  questions  put  by  the  established  organ,  it  is 
the  duty  of  every  member  to  respond,  or  be  counted  with  the 
greater  number,  because  he  is  supposed  to  have  assented  before- 
hand to  the  process  pre-established  to  ascertain  the  general  will ; 
but  the  rule  of  implied  assent  is  certainly  inapplicable  to  a  measure 
which,  when  justifiable  even  by  extreme  necessity,  is  essentially 
revolutionary,  and  based  on  no  pre-established  process  of  ascertain- 
ment whatever. 

To  apply  it  to  an  extreme  case  of  inorganic  action,  as  was  done 
here,  might  work  the  degradation  of  any  presiding  officer  in  our 
legislative  halls,  by  the  motion  and  actual  vote  of  a  single  member, 
sustained  by  the  constructive  votes  of  all  the  rest ;  and  though  such 
an  enterprise  may  never  be  attempted,  it  shows  the  danger  of  resort- 
ing to  a  conventional  rule,  when  the  body  is  to  be  resolved  into  its 
original  elements,  and  its  rules  and  conventions  to  be  superseded  by 
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the  very  motion.  For  this  reason,  the  choice  of  a  moderator  to 
supplant  the  officer  in  the  chair,  even  if  he  were  removable  at  the 
pleasure  of  the  commissioners,  would  seem  to  have  been  uncon- 
stitutional. 

But  he  was  not  removable  by  them,  because  he  had  not  derived 
his  office  from  them,  nor  was  he  answerable  to  them  for  the  use  of 
his  power.  He  was  not  their  moderator.  He  was  the  mechanical 
instrument  of  their  organization ;  and  till  that  was  accomplished, 
they  were  subject  to  his  rule — not  he  to  theirs.  They  were  chosen 
by  the  authority  of  his  mandate,  and  with  the  power  of  self  organ- 
ization, only  in  the  event  of  his  absence  at  the  opening  of  the 
session.  Corporeally  present  but  refusing  to  perform  his  functions, 
he  might  be  deemed  constructively  absent,  for  constitutional  pur- 
poses, insomuch  that  the  commissioners  might  proceed  to  the  choice 
of  a  substitute  without  him  ;  but  not  if  he  had  entered  on  the  per- 
formance of  his  task  :  and  the  reason  is  that  the  decision  of  such 
questions  as  were  prematurely  pressed  here,  is  proper  for  the  decis- 
ion of  the  body  when  prepared  for  organic  action,  which  it  cannot 
be  before  it  is  fully  constituted  and  under  the  presidency  of  its  own 
moderator,  the  moderator  of  the  preceding  session  being  functus 
offirio.  There  can  be  no  occasion  for  its  action  sooner ;  for  though 
the  commissioners  are  necessarily  called  upon  to  vote  for  their 
moderator,  their  action  is  not  organic  but  individual.  Dr.  Mason's 
^AC-I  motion  and  appeal,  *though  the  clerks  had  reported  the  roll, 
J  were  premature  ;  for  though  it  is  declared  in  the  twelfth 
chapter  of  the  Form  of  Government,  that  no  commissioner  shall 
deliberate  or  vote  before  his  name  shall  have  been  enrolled,  it  fol- 
lows not  that  the  capacity,  consummated  by  enrolment  was  expected 
to  be  exercised  during  any  part  of  the  process  of  organization,  but 
a  choice  of  a  moderator;  and  moreover,  the  provision  may  have 
been  intended  for  the  case  of  a  commissioner  appearing  for  the  first 
time,  when  the  house  was  constituted. 

Many  instances  may  doubtless  be  found  among  the  minutes,  of 
motions  entertained  previously ;  for  our  public  bodies,  whether 
legislative  or  judicial,  secular  or  ecclesiastical,  are  too  prone  to  for- 
get the  golden  precept, — "  Let  all  things  be  done  decently  and  in 
order."  But  these  are  merely  instances  of  irregularity,  which 
have  passed,  sub  silentio,  and  which  cannot  change  a  rule  of  posi- 
tive enactment.  It  seems  then  that  an  appeal  from  the  decision  of 
the  moderator  did  not  lie ;  and  that  he  incurred  no  penalty  by  the 
disallowance  of  it.  The  title  of  the  exscinded  commissioners,  could 
be  determined  only  by  the  action  of  the  house,  which  could  not  be 
had  before  its  organization  was  complete ;  and  in  the  meantime  he 
was  bound,  as  the  executive  instrument  of  the  preceding  assembly, 
to  put  its  ordinance  into  execution  :  for  to  the  actual  assembly,  and 
not  to  the  moderator  of  the  preceding  one,  it  belonged  to  repeal  it 
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It  would  be  decisive,  however,  that  the  motion,  as  it  was  proposed, 
purported  not  to  be  in  fact  a  question  of  degradation  for  the  disal- 
lowance of  an  appeal,  but  one  of  new  and  independent  organization. 
It  was,  ostensibly  as  well  as  actually,  a  measure  of  transcendental 
power,  whose  purpose  was  to  treat  the  ordinance  of  the  preceding 
assembly  as  a  nullity,  and  its  moderator  as  a  nonentity.  It  had 
been  prepared  for  the  event  avowedly  before  the  meeting.  The 
witnesses  concur  that  it  was  propouneed  as  a  measure  of  original 
organization  transcending  the  customary  order ;  and  not  as  a 
recourse  to  the  ultima  ratio  for  a  specific  violation  of  it.  The 
ground  of  the  motion,  as  it  was  opened  by  the  mover,  was  not  the 
disallowance  of  an  appeal,  which  alone  could  afford  a  pretext  of 
forfeiture,  but  the  fact  of  exclusion.  To  affect  silent  members  with 
an  implication  of  assent,  however,  the  ground  of  the  motion  and 
nature  of  the  question  must  be  so  explicitly  put  before  them  as  to 
prevent  misconception  or  mistake  ;  and  the  remarks  that  heralded 
the  question  in  this  instance,  pointed  at,  not  a  removal  of  the  pre- 
siding incumbeut,  but  a  separate  organizatinn,  to  be  accomplished 
with  the  least  practicable  interruption  of  the  business  in  hand  :  and 
if  they  indicated  any  thing  else,  they  were  deceptive.  The  measure 
was  proposed  not  as  that  of  the  body,  but  as  the  measure  of  a  party  ; 
and  the  cause  assigned  for  not  having  proposed  it  elsewhere,  was 
that  individuals  of  the  party  had  been  instructed  by  counsel  that 
the  purpose  of  it  could  not  be  legally  accomplished  in  any  other 
place.  *No  witness  speaks  of  a  motion  to  degrade  ;  and  the  r*£Qfi 
rapidity  of  the  process  by  which  the  choice  of  a  substitute,  L 
not  a  successor,  was  effected,  left  no  space  for  reflection  or  debate. 
Now  before  the  passive  commissioners  could  be  affected  by  acquies 
cence  implied  from  their  silence,  it  ought  to  have  appeared  that  they 
were  apprised  of  what  was  going  on ;  but  it  appears  that  even  an 
attentive  ear  witness  was  unable  to  understand  what  was  done. 
The  whole  scene  was  one  of  unprecedented  haste,  insomuch  that  it 
is  still  a  matter  of  doubt  how  the  questions  were  put.  Now,  though 
these  facts  were  fairly  put  to  the  jury,  it  is  impossible  not  to  see, 
that  the  verdict  is,  in  this  respect,  manifestly  against  the  current  of 
the  evidence. 

Other  corroborative  views  have  been  suggested ;  but  it  is  diffi- 
cult to  compress  a  decision  of  the  leading  points  in  this  case  into 
the  old  fashioned  limits  of  a  judicial  opinion.  The  preceding  ob- 
servations, however,  are  deemed  enough  to  show  the  grounds  on 
which  we  hold  that  the  assembly  which  met  in  the  First  Presbyterian 
Church  was  not  the  legitimate  successor  of  the  assembly  of  1837 ; 
and  that  the  defendants  are  not  guilty  of  the  usurpation  with  which 
they  are  charged.  The  rule  for  a  new  trial  must  be  made  absolute. 

ROGERS,  J. — After  the  patient  and  impartial  investigation,  by 


606  SUPREME  COURT  OF  PA.       [March  Term. 

[Commonwealth  v.  Green.] 

me,  of  this  cause  of  Nisi  Prius,  and  in  bane,  I  have  nothing  at  this 
time  to  add,  except  that  my  opinion  remains  unchanged  on  all  the 
points  ruled  at  the  trial.  This  explanation  is  deemed  requisite  in 
justice  to  myself,  and  because  it  has  become  necessary  (in  a  case 
in  some  respects  without  precedent,  and  presenting  some  extra- 
ordinary features)  to  prevent  misapprehension  and  misrepresenta- 
tion. Rule  absolute. 

Cited  by  Counsel,  3  Casey  203  ;  10  Id.  44  ;  14  Wright  122  ;  3  P.  F.  Smith 
473;  2  Ashmead  273  ;  ||  1  W.  N.  C.  624.|| 

Cited  by  the  Court,  1  W.  &  S.  38 ;  9  Barr  330  ;  2  Harris  237 ;  3  Grant 
342  ;  6  P.  F.  Smith  160  :  Brightly  245  ;  ||  as  to  the  old  school  being  the  true 
General'  Assembly  of  1838  :  Ehrenfeldt's  Appeal,  12  W.  N.  C.  264.  As  to 
notice  and  hearing  being  requisites  of  any  valid  judgment :  Richards  v.  Rote, 
18  Smith  252 ;  McAuley's  Appeal,  27  Id.  417  ;  s.  c.  2  W.  N.  C.  75  ;  Kerr'a 
Appeal,  8  Norris  112. 

Distinguished  in  McAuley's  Appeal,  27  Smith  417,  in  that  the  union  hell 
in  the  principal  case  to  be  dissolvable,  was  but  a  temporary  arrangement. i] 

See  also,  5  Whart.  506  ;  3  Barr  282 ;  6  Id.  201. 
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ABSENCE. 
See  PRESUMPTION. 

ACKNOWLEDGMENT. 
See  LIMITATIONS,  2. 

ACTION. 

See  ARBITRATION.  BILLS  OF  EX- 
CHANGE, 8.  CARRIERS.  CONSIGN- 
MENT. CONTRACT,  4.  CORPORA- 
TION, 3.  INSURANCE,  2,  3,  4. 

ADMINISTRATORS. 
See  COURTS,  3,  4.    EXECUTORS.   LIMI- 
TATIONS, 1,  4. 

ADVANCEMENT. 

See  EVIDENCE,  4,  5.  6.     INTESTATE, 
4,  5,  6. 

AFFIDAVIT  OF  DEFENCE. 
See  BILLS  OF  EXCHANGE,  3,  5.    CON- 
TRACT, 2.     PRACTICE,  1. 

AGENT. 

See  BILLS  OF  EXCHANGE,  8.  CONSIGN- 
MENT. EVIDENCE,  15.  PATENT 
RIGHT,  2. 

AGREEMENT. 

See  CONTRACT. 

ALTERATION   OF   AN  INSTRU- 
MENT. 

See  BILLS  OF  EXCHANGE,  6.     DEED, 
1,3. 

AMENDMENT. 
See  SCIRE  FACIAS,  3. 

ANTECEDENT  DEBT. 
See  BILLS  OF  EXCHANGE,  2,  3. 


APPEAL. 

See  JUSTICE  OF  THE  PEACE. 

APPOINTMENT. 

See  POWERS. 

ARBITRATION  AND  AWARD. 

1.  An  award  made  by  referees   ap- 
pointed under  the  6th   section  of 
of  the  act  16th  June  1836,  "relat- 
ing to  reference  and  arbitration," 
cannot  be  enforced  by  attachment, 
or  in  any  other  mode  than  by  such 
execution  as  may  be  issued  on  a 
judgment   upon   a  verdict.     Cole- 
man  v.  Lukens,  347 

2.  An  amicable  action  on   the   case 
was   entered,  and   all   matters   in 
variance  in  the  cause  between  the 
parties,   consisting  of  a  claim   by 
the  plaintiff  against  the  defendant, 
founded  on  a  promissory  note  given 
by  the  defendant  to  the  plaintiff 
for  the  payment  of  a  certain  sum 
of  money,  were  referred  to  certain 
persons,   who   were    to   hear    the 
parties,  &c.,  and  make  trial  of  the 
iron  which    constituted    the    con- 
sideration of  the  note,  by   actual 
experiment ;  the   reference   to   be 
considered  as   under  the  6th    sec- 
tion of  the  act   16th   Jqne   1836. 
The  referees  awarded  that  the  note 
should  be  cancelled,  that  the  de- 
fendant should  pay  a  certain  sum 
for  a  certain  portion  of  the  iron 
made  use  of  by  her,  but  not  being 
of  the  quality  contracted  for,  and 
that  she  should  return  to  the  plain- 
tiff the  remainder  of  the  iron,  not 
being  of  the    quality   contracted 
for,   itc.  ;   Held,   that    the  award 
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was  bad  :  and  a  judgment  entered 
upon  it  in  the  court  below  was 
reversed.  Id. 

3.  An  award  in  favor  of  the  plain- 
tiff of  a  certain  sum  of  money,  "or 
that  the  defendant  carry  out  and 
strictly  fulfil  his  part  of  the  con- 
tract," is  bad.     Henness  v.  Myer. 

358 

4.  Under  the  8th  section  of  the  act 
of  16th  June,  1836,  a  rule  of  refer- 
ence may  be  entered  before  the  re- 
turn day  of  the  writ.  Id. 

5.  In   an  action  on  an  award  made 
under  an  alleged  parol  submission, 
one  of  the  arbitrators  was  called 
by   the  plaintiff,  and   proved   the 
submission  an  award.     Held,  that 
it  was  competent  for  the  defendant 
to  ask  him,  on  cross-examination, 
and  without  first  opening  his  case, 
whether  he  and  the  other  arbitra- 
tor had  not  previously  decided  that 
they  could   make   no   award,  and 
informed   the   parties   of  that  de- 
cision.    Perit  v.  Cohen,  81 

6.  Where    an    arbitrator    has    been 
called  by  the  plaintiff  to  prove  a 
parol   submission   and   an    award 
made  under  it,  the  defendant  may 
prove  by  him,  1st.  That  soon  after 
the  submission,  a  meeting  of  the 
arbitrators  was  held,  and  upon  the 
facts   and   statement   then    before 
them,  they  decided  that  they  could 
make   no  award,  and  so  informed 
the   parties.    2d.    That   twelve  or 
eighteen  months  afterwards,  with- 
out any  new  submission   or  notice 
to   the  defendant,  the   arbitrators 
met  and  made  the  supposed  award, 
not   on   the  facts  and   statements 
communicated   by  the  parties,  but 
upon    circumstances    which     had 
happened  after  the   first  meeting, 
arid  after  the  abandonment  of  the 
reference.  Id. 

ASSEiMBLY,  GENERAL. 

See  PRESBYTERIAN  CHURCH. 

ASSIGNEES. 
See  ASSIGNMENT. 

ASSIGNMENT. 

1.  An   assignment   by   partners   for 
the  benefit  of  creditors,  purported 


to  convey  all  their  partnership 
effects,  &c.,  and  certain  real  estate 
belonging  to  one  of  the  partners, 
and  stipulated  for  a  general  release. 
A  bill  was  filed,  setting  forth  that 
the  partners  owned  separate  real 
estate,  which  was  not  mentioned 
in  the  assignment ;  and  an  injunc- 
tion was  granted  to  restrain  the 
assignees  from  proceeding  under 
the  assignment,  It  appeared  by 
the  answer  that  the  only  separate 
real  estate  of  either  partner,  which 
had  not  been  mentioned  in  the  as- 
signment, was  a  house  and  lot  of 
ground  encumbered  beyond  their 
full  value.  The  court  on  motion, 
dissolved  the  injunction.  Fassit 
v.  PkiUips,  399 

2.  Assignees  for  the  benefit  of  cred- 
itors, stand  in  no  better  situation 
than  the  assignors.  Neither  they 
nor  the  creditors  whom  they  repre- 
sent are  purchasers  for  a  valuable 
consideration,  within  the  doctrine 
in  favor  of  such  purchasers ;  and 
this  even  though  the  assignment 
contain  a  stipulation  for  release  of 
the  assignors  by  certain  of  the 
creditors  who  execute  a  release 
accordingly.  Knowles  v.  Lord,  500 

And    see     INSOLVENT.        PLEADING. 
PRACTICE,  2. 

ASSUMPSIT. 

See  CONSIGNMENT.     EVIDENCE,  11. 

ATTACHMENT. 

See  ARBITRATION,  1. 

AVERAGE. 

1.  A  vessel  bound  to  Philadelphia, 
and  having  a  large  sum  of  specie 
on  board  belonging  to  the  defend- 
ants, arrived  in  the  bay  of  the 
Delaware  in  the  month  of  Decem- 
ber, and  after  encountering  various 
difficulties  was  stranded  and  ice 
bound,  near  Reedy  Island,  in  a 
situation  of  imminent  peril.  The 
specie  was  carried  over  the  ice  to 
the  shore,  and  by  land  to  Phila- 
delphia, where  it  was  delivered  to 
the  defendants.  Some  weeks  after- 
wards the  vessel  reached  Phila- 
delphia in  safety,  with  the  remain- 
der of  the  cargo,  which  had  been 
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in  whole  or  in  part  discharged  into 
lighters,  and  afterwards  reshipped. 
Held,  that  the  defendants  were 
liable  to  contribute  to  the  charges 
and  expenses  incurred  after  the 
landing  of  the  specie,  as  general 
average.  Sevan  v.  Bank  United 
States,  301 

2.  If  a  vessel  be  on  the  lee  shore  in  a 
heavy  gale,  and  the  captain  find  it 
necessary  for  the  preservation  of 
the  lives  of  the  crew  to  run  the 
vessel  ashore,  and  accordingly 
they  slip  the  anchor  and  put  the 
vessel  before  the  wind  and  she 
strikes  the  shore  and  is  lost,  and  it 
appears  that  she  would  have  gone 
ashore  at  all  events,  it  is  not  a  case 
of  general  average.  Mtech  \.  Rob- 
inson, 360 

AWARD. 

See  ARBITRATION. 


BAILMENT. 

See  CARRIERS. 

BANKS. 

1.  A  bank  which  receives  a  note  for 
collection,  and  when  it  is  overdue 
places  it  in  the  hands  of  a  notary 
in  the  usual  course,  is  not  liable 
for  the  neglect  of  the  notary  to  give 
notice   to  an  endorser.     Bellemire 
v.  Bank  U.  &,  105 

2.  A  note  had  been  deposited  by  the 
holder  in  a  bank   for   collection. 
When  it  fell    due   and   remained 
unpaid,  it  was  placed,  as  usual  in 
the  hands  of   the    bank's   notary, 
whose  clerk  called  at  the  store  of 
G.,  the  last   endorser,    to   inquire 
for  the   place  of  residence  of  C., 
the  first  endorser.     The  wife  of  G., 
who  was  in  the  store,  told  the  clerk 
that   C.    resided  at    a    particular 
place,  which  was  in  fact,  the  place 
of  business  of  C.'s   son.      Notice 
was  left  at  that  place,  and  G.  was 
informed  of  his  wife's  direction  as 
to  the  place  of  residence  of  C.     The 
nf»te   was   renewed   by  agreement 
between  the  parties,  and  when   it 
again  fell  due   the  notary's   clerk 
again  left  notice  at  the  place  of 
business    of  C.'s    son,    supposing 
that  it  was  the  store   of  C.  :  by 


which  mistake  C.  was  discharged  : 
Held,  that  neither  the  bnnk,  nor 
its  agent,  the  notary,  was  liable  to 
the  holder  of  the  note  for  the  con- 
sequence of  the  omission  to  give 
notice  to  the  endorser.  Id. 


BARON  AND  FEME. 
See  FEME  COVERT. 

BILL  OF  EXCEPTIONS. 

See  PRACTICE,  3. 


BILLS    OF     EXCHANGE     AND 
PROMISSORY  NOTES. 

1.  A   check  upon  a  hank  is   trans- 
ferable like  a  bill  of  exchange  ;  and 
the  mere  circumstance  of  its  being 
dated  on  a  day  after  that  on  which 
it  was  taken  by  the   holder  is  not 
sufficient,  in    an    action   [by]   him 
[against]   the  [drawer]   to  let  the 
drawer  into  a  defence  of  [failure] 
of  consideration  between  him  and 
the  payee.      Walker  v.  Geisse,  252 

2.  Nor  is  it  sufficient  to  let  the  drawer 
into  such  defence  that   the  check 
was  taken  by  the  plaintiff  in  pay- 
ment of  an  antecedent  debt.        Id. 

3.  In  an  action  in  the  District  Court 
for  the  city  and  county  of  Phila- 
delphia   by     the    holder    of   two 
checks  upon  a  bank  drawn  by  the 
defendant  in  favor  of  A.,  the  defend- 
ant filed  an  affidavit,  setting  forth 
in  substance  that  the  checks  were 
given    for   a   consideration    which 
had  failed ;  that  they   were   post- 
dated ;  and  that  prior  to  the  dates 
when  they  became  due,  A.  failed, 
and  also   prior   to   the  said  dates 
informed  the  deponent  that  he  had 
passed  the  checks  to  the  plaintiff 
for  an  antecedent  debt.     The  depo- 
nent   averred    that    the    plaintiff 
received  the  checks  post-dated,  out 
of  the  regular  and  ordinary  course 
of  trade,  and  without  such  a  con- 
sideration as  would  entitle  him  to 
recover  in  his  own  name  as  a  bona 
fde  holder  for  value.     The    affi- 
davit concluded   by   averring  the 
deponent's   belief,   that    he   "  can 
establish  the  material  allegations 
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above  obtained  upon  the  trial  of 
this  cause."  Held,  that  the  District 
Court  was  right  in  giving  judgment 
for  want  of  a  sufficient  affidavit  of 
defence.  Id. 

4.  The   bona  fide   holder   of  a  note, 
given  on  an  usurious  contract,  will 
not  be  affected   by   the  unlawful- 
ness of  the  transaction  if  he  took 
it  without  knowledge  of  the  usu- 
rious consideration.     Creed  v.  Ste- 
vens, 223 

5.  In  an  action  by  the  holder  of  a 
note   endorsed   in    blank,    against 
the  endorser,  an  affidavit  of  defence 
was  filed  under  the  Act  of  March 
1835,  setting  forth  that  the  defend- 
ant   endorsed    the    note    for    the 

'  accommodation  of  the  maker  solely; 
that  the  transaction  was  usurious, 
inasmuch  as  a  note  for  $160  was 
given  for  the  forbearance  of  $125, 
the  real  debt  due  by  the  maker  for 
one  year,  &c.  :  Held,  that  the  plain- 
tiff was  entitled  to  a  judgment  for 
the  whole  amount  of  the  note,  for 
want  of  a  sufficient  affidavit  of 
defence.  Id. 

f.  A  joint  and  several  promissory 
note  was  signed  by  A  ,  B.,  and 
C.  ;  and  afterwards  A.  acknowl- 
edged his  signature  to  a  witness, 
who  subscribed  his  name  in  the 
presence  of  A.  and  of  the  payee, 
without  stating  that  he  witnessed 
only  the  signature  of  A.  In  an 
action  against  the  three  makers  it 
was  held,  that  this  was  not  such  an 
alteration  of  the  instrument  as  to 
discharge  B.  and  C.  Beary  v. 
Haines,  1 7 

7.  A  protest  not  being  necessary  to 
charge  the  maker  of  a  note,  no 
legal  inference  can  be  drawn  from 
the  omission  to  make  such  protest 
respecting  the  time  at  which  the 
note  came  into  the  hands  of  the 
holder.  Pearce  v.  Austin,  489 

».  An  action  may  be  maintained  in 
the  name  of  one  as  agent  for  a 
company,  upon  a  promissory  note, 
payable  to  order  and  endorsed  in 
blank,  unless  the  possession  of 
the  note  appear  to  be  mala  fide.  Id. 
And  see  BANKS.  PRACTICE,  1. 


BOOKS  OF  ORIGINAL  ENTRIES. 

See  EVIDENCE,  7. 


CANALS. 

See  CARRIERS.  CONSTITUTIONAL  LAW 
2.    INJUNCTION.     RAILROADS. 


CARRIERS. 

1.  The  defendant  who  was  the  owner 
of  a  line  of  vessels  engaged  in 
transporting  goods  from  Philadel 
phia  to  Baltimore,  received  certain 
goods  belonging  to  the  plaintiff,  on 
board  of  one  of  his  vessels,  and 
gave  a  receipt  in  the  following 
words:  "  Rec'd  on  board  Hand's 
Line  for  Baltimore,  via  Chesapeake 
and  Delaware  Canal,  from  J.  B." 
(the  plaintiff),  "  100  slaughter 
hides  on  deck,  which  I  promise  to 
deliver  to  J.  D.  at  Baltimore,  the 
dangers  of  the  navigation,  fire, 
leakage,  and  breakage  excepted, 
he  or  they  paying  freight  eight 
dollars,  and  porterage  $1 .50."  The 
vessel  left  Philadelphia,  and  on 
arriving  at  the  mouth  of  the  canal, 
the  captain  was  informed  that  the 
locks  were  out  of  order,  and  that 
he  could  not  be  allowed  to  pass 
through  the  canal.  He  then  pro 
ceeded  down  the  bay,  and  out  to 
sea,  with  the  intention  of  going 
round  to  Baltimore,  but  in  a  gale 
of  wind  the  vessel  struck  on  a 
shoal,  and  with  the  cargo  was 
totally  lost.  Evidence  was  given 
on  the  trial  that  the  hides  had  been 
purchased  by  the  plaintiff,  and 
there  was  no  evidence  of  any  pro- 
perty in  J.  D.,  the  consignee :  Held, 
1st.  That  this  was  a  contract  to 
carry  the  goods  to  Baltimore  through 
the  canal.  2d.  that  the  circum- 
stances did  not  excuse  the  deviation 
from  that  route  3d.  That  the 
clause  in  the  receipt  excepting 
'•  the  dangers  of  the  navigation," 
did  not  apply  to  the  case  of  the 
canal  being  impassable  by  inevit- 
able accident  or  otherwise.  4th. 
That  the  plaintiff  was  entitled  to 
maintain  an  action  against  the 
carrier  for  the  loss  of  the  goods. 
5th.  That  the  value  of  the  gooda 
was  the  proper  measure  of  damages. 
Hand  v.  Baynes,  204 


CHANCERY  PRACTICE. 

See  INJUNCTION. 
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CHECK  ON  A  BANK. 

See   BILLS   OF    EXCHANGE,    1,   2,   3. 
LANDLORD  AND  TENANT,  2. 

CHESAPEAKE       AND       DELA- 
WARE CANAL. 

See  CARRIER8.     QUARANTINE 
LAWS. 

CLAIM. 

See   MERCHANTS,  <fcc.     SPRING  GAB- 
DEN. 

COMMISSIONS. 
See  EXECUTORS.     TRUSTEES. 

COMMON  PLEAS. 
See  COURTS,  3,  4. 

CONSIDERATION. 

See   BILLS  OF   EXCHANGE,  1,  2,  3,  4, 
5.     CONTRACT,  2.     DEED,  4. 

CONSIGNMENT. 

A  receipt  for  the  price  of  goods, 
given  by  an  agent  of  a  consignee, 
is  a  receipt  by  his  employer,  so  as 
to  enable  the  consignor  to  main- 
tain an  action  for  money  had 
and  received  against  the  consignee. 
Comly  v.  McBride,  526 

And  see  CARRIERS. 

CONSTABLE. 

See  EVIDENCE,  8.     JUSTICE   OF   THE 
PEACE. 

CONSITUTIONAL  LAW. 

1.  The  provisions  of  the  acts  of  23d 
of  March  1826,  and  10th  of  April 
1835,  which   authorize    the    com- 
mittal of  infants  to  the  House  of 
Refuge,     under     certain     circum- 
stances, and  their  detention  there, 
without  a  previous  trial  by  jury, 
are  not  unconstitutional.  Ex  parte 
Grouse,  9 

2.  Under  the  amended    Constitution 
of  Pennsylvania,  the  Governor  of 
the  State,  inaugurated  on  the  third 
Tuesday    in    January,    1839,  had 
authority  to  appoint  a  Recorder  of 
Deeds,  in  place    >f  a  person  ap- 


pointed on  the  10th  of  January 
1839,  to  fill  a  vacancy  in  that  office. 
Commonwealth  v.  Swift,  186 

3.  By  an  act  of  assembly,  authorizing 
the  incorporation  of  a  company  to 
make  a  canal  between  the  rivers 
Delaware  and  Schuylkill,  the  pre- 
sident and  managers  were  autho- 
rized to  enter  upon  all  the  land 
lying  between  the  two  rivers,  and 
to  lay  out  and  survey  the  route  of 
the  canal  and  to  buy  so  much  land 
along  the  track  or  route  of  the 
canal,  and  adjoining  thereto,  as 
should  be  necessary  for  the  proper 
construction  of  the  canal,  &c. ; 
and  it  was  further  provided,  that 
on  the  application  to  the  District 
Court,  for  the  city  and  county  of 
Philadelphia,  of  any  person  who 
should  be  injured  by  or  receive 
damage  from  the  works  of  the 
company  or  by  reason  of  the 
making  of  the  canal,  that  court 
should  appoint  suitable  persons  to 
assess  the  damage  sustained,  on 
whose  report  judgment  should  be 
entered  and  execution,  on  motion, 
issued,  &c.  By  another  section 
of  the  act,  it  was  declared  that, 
before  the  company  should  enter 
upon  any  land  or  other  property 
for  the  purpose  of  constructing  the 
canal,  &c.,  they  should  pay  such 
damages  as  might  be  agreed  upon 
or  give  security  for  the  same,  to 
be  approved  by  the  District  Court 
&c.  This  section  was  afterwards 
repealed.  On  a  bill  filed  by  the 
owner  of  land  through  which  the 
company  were  constructing  the 
canal,  the  court  refused  to  grant 
an  injuction  till  answer.  Alms- 
lie  v.  Delaware  and  Schuylkill 
Canal,  424 

CONTRACTS. 

1.  The  plaintiffs,  in  a  letter  to  the 
defendants,  who  were  manufac- 
turers of  iron,  said,  "  We  will  take 
1(X)  tons  of  Washington  pig  metal, 
the  same  quality  as  that  received 
last  year  from  you,  at  $30  per  ton, 
delivered  at  W.,  as  early  in  the 
spring  as  the  navigation  of  the 
river  will  admit  of,  and  the  further 
quantity  of  100  tons  at  any  time 
between  the  1st  of  July  and  the 
1st  of  October,"  dkc.  The  defend- 
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ants  replied,  "  We  will  have  no 
metal  to  deliver  after  the  spring 
freshet,  or  in  case  of  no  freshet  in 
the  river,  in  the  canal  immediately 
after.  Therefore  it  will  be  neces- 
sary for  you  to  say  what  quantity 
you  w.ill  take  on  spring  delivery, 
as  it  will  be  out  of  our  power  to 
accommodate  you  at  the  time  speci- 
fied in  your  last  note.  Our  terms 
are  $30  per  ton,  &c.  *  *  *  An 
immediate  answer  is  requested,  as 
we  are  receiving  orders  daily  and 
are  unable  to  decide  as  to  the 
quantity  we  may  have  to  sell." 
The  plaintiffs,  in  answer  said, 
"  We  will  take  three  ark  loads  if 
delivered  in  that  way,  which  we 
would  greatly  prefer,  or  150  tons 
if  delivered  by  the  canal.  The 
terms  proposed  we  will  comply 
with:"  Held,  that  these  letters  did 
not  constitute  a  contract  on  the 
part  of  the  defendants  to  furnish 
the  iron  asked  for  in  the  plaintiffs' 
last  letter ;  the  defendants  not 
having  replied  to  the  plaintiffs' 
last  letter.  Slaymaker  v.  Irwin, 

369 

2.  In  an  action  brought  in  the  Dis- 
trict Court  for  the  city  and  county 
of  Philadelphia,  by  the  payee  of  a 
note  for  $136  against  the  maker, 
the  latter  tiled  an  affidavit  of 
defence,  setting  forth  that  at  the 
time  the  note  was  given  an  agree- 
ment was  made  between  them,  that 
if  the  defendant  should  within  two 
weeks  pay  him  the  sum  of  $110, 
the  note  should  be  given  up ;  that 
the  original  note  for  which  this 
was  given  was  an  accommodation 
note,  for  which  the  defendant  had 
never  received  any  value ;  and  that 
he,  the  defendant,  tendered  the  said 
amount  at  the  time  appointed,  and 
is  still  ready  to  pay  the  same : 
Held,  that  the  alleged  agreement 
was  without  consideration,  and  that 
the  District  Court  was  right  in 
entering  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Rice 
v.  Morris,  249 

2.  An  instrument  under  seal  by 
which  F.,  in  consideration  of  $600 
'  grants,  bargains,  sells,  assigns, 
and  sets  over  "  to  M.,  all  the  estate, 
real  and  personal  which  he  in- 
herited from  his  father  "  to  hold  to 
him  the  said  M.,  his  heirs,  execu- 


tors, administrators  and  assigns 
forever,"  excepting  certain  parts, 
&c.,  and  concluding,  "  M.  now 
pays  F.  the  sum  of  $55  on  account 
and  in  part  of  the  above  consider- 
ation, and  engages  to  pay  the 
remainder  upon  the  execution  of  a 
more  formal  assignment;  and  F. 
engages  to  execute  a  more  formal 
assignment  at  the  office  of  J.  K.  K ., 
Esq.,  to-morrow  morning  at  9 
o'clock ;"  which  instrument  was 
acknowledged  by  M.  talone  before 
a  justice  of  the  peace  and  recorded  : 
was  held  to  be  a  mere  agreement 
and  not  a  sufficient  conveyance  to 
pass  the  title.  Dawson  v.  Me  Gill, 

230 

4.  The   plaintiffs   agreed  jointly    to 
sell  and  convey  to   the  defendant 
all  their  right,  title  and  interest  in 
three  certain  lots  of  ground.     In 
an  action  for  a  breach  of  the  con- 
tract, it  appeared  that   they  were 
separately  seised  of  the  three  lots. 
Held,  that  this  was  not  a  sufficient 
objection  to  their  recovery  in  the 
action.     Brittonv.  Stanley,        114 

5.  The   plaintiffs,    to   prove   title  in 
themselves,  gave  in  evidence  deeds 
to  them  from  A.  about  four  months 
and  a  half  before  the  date  of  the 
agreement,  and   proved  that  they 
were  in  actual   possession.     They 
also  proved   that  they  placed  the 
deeds  in   the   defendant's   posses- 
sion, who  kept   them    some   time, 
and  refused  to  return  them.    Held, 
that   the   defendant   had   at   least 
waived   his  right   to  call    for  evi- 
dence of  title  in  A.  Id. 

And  see  CARRIERS. 

CONVERSION. 

See  TROVER. 

CONVEYANCE. 

See  CONTRACT,  3. 

CORPORATIONS. 
1.  Where  an  act  incorporating  a 
company  for  the  purpose  of  em- 
banking certain  meadows,  directed 
that  the  expenses  should  be  a]  por 
tioned  among  the  members,  and 
that  the  trustees  should  call  upon 
each  member  to  work  out  his  por- 
tion of  the  expense,  and  should 
any  member  refuse  to  make  pay- 
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ment,  that  the  trustees  should  have 
power  to  sue  for  and  recover  the 
same  ;  it  was  held,  in  a  suit  brought 
by  the  trustees  against  a  corporator 
to  recover  his  proportion  of  an 
assessment:  1st,  That  it  was  neces- 
sary for  the  plaintiffs  to  prove,  that 
the  defendant  was  called  upon  to 
work  out  his  tax  before  they  could 
recover :  2d,  That  it  was  not  neces- 
sary that  such  notice  should  be 
under  the  corporate  seal,  but  that 
it  might  be  by  parol,  if  given  by 
any  known  officer  of  the  corpora- 
tion :  3d,  That  the  defendant  was 
not  to  be  considered  as  having 
waived  or  admitted  notice  by  the 
circumstance  of  his  not  having 
btated  the  want  of  notice  before 
referees  and  a  justice  of  the  peace 
on  former  hearings  as  an  objection 
to  a  recovery  against  him.  Crozer 
v.  Leland,  12 

2  In  an  action  brought  by  the  trus- 
tees of  a  company,  incorporated 
for  the  purpose  of  embanking 
certain  meadows,  against  one  of 
the  corporators  to  recover  the 
amount  of  a  tax  assessed  upon 
him  for  the  support  of  the  embank- 
ments, it  was  held,  that  one  of  the 
trustees,  who  was  also  a  corpora- 
tor, was  not  a  competent  witness 
to  prove  that  a  notice  required  by 
the  act  of  incorporation  to  be  given 
to  the  members  to  work  out  their 
assessments,  before  bringing  suit 
to  recover  the  tax,  was  given  to  the 
defendant.  Id. 

3.  Trespass  vi  et  armis  will  not  lie 
against  a  railroad  corporation,  for 
an  injury  done  to  the  plaintiff  by 
their  locomotive  steam  engine, 
whether  such  injury  be  wilful  or 
accidental  on  the  part  of  the  ser- 
vants of  the  company,  where  it 
does  not  appear  that  the  particular 
injury  was  done  by  the  command  of 
or  with  the  assent  of  the  defend- 
ants. Philadelphia,  Germantown, 
<kc.,  Railroad  v.  Wilt,  14H 

And    see     PRESBYTERIAN     CHORCH. 
RAILROAD. 


COSTS. 

See   COURTS,    2.      JUSTICE 

PEACE.  2 
4  W  BARTON — 39 


COURTS. 

1.  The   District  Court  for   the   City 
and  County   of   Philadelphia   has 
jurisdiction    whenever    the      sum 
actually  demanded  by  the  plaintiff 
whether  in  contract  or  tort,  exceeds 
one  hundred  dollars.    Rodman   v. 
Hittchinson,  242 

2.  The  plaintiff,  in  an  action  in  the 
District  Court,  declared  in  indebi- 
tatus  assumpsit  for  work  and  labor, 
goods  sold,  &c.,  alleging  in  every 
count   that     the     defendant     was 
indebted  in  $600,  and   laying  his 
damages   at  $1000.     On  the  trial, 
the  defendant  offered  evidence  to 
contradict  the  plaintiff's  testimony, 
and  in   denial   of  its  legal  effect ; 
but  no  set-off  or  other  matter  of 
confession     and     avoidance     was 
offered.     The  jury  found  a  verdict 
for  the  plaintiff  for  $37.53  ;  having 
found  against  the  plaintiff  on  most 
of  the   items   of  his  claim.     The 
District  Court    entered  judgment 
for  the  plaintiff  with  costs,    which 
the  Supreme  Court  affirmed.       Id. 

3.  Under  the  Acts  of   Assembly  of 
llth  March  1836,  14th  June  1836, 
and  16th  June  1836,  the  Courts  of 
Common  Pleas  have  no  jurisdiction 
over   trusts   created    by  will   and 
vested  in  executors  or  administra- 
tors, whenever  such  executors  and 
administrators  are  amenable  to  the 
Orphans' Court.  Lines1  Estate,  179 

4.  But  where  a  petition  was  presented 
to  the  Common  Pleas,  in  November 
1835,  by  a  female  legatee,  for  whose 
benefit  a  sum  of  money  had  been 
bequeathed   to   the  executor,    and 
the  court  decided  that  it   had  no 
jurisdiction,  and  an  act  of  assembly 
was   passed    which    continued    in 
force  former  acts,  so  far  as  might 
be    necessary    to  carry   into   full 
effect  proceedings  not  consummated 
at   the  times  when  the  said  acts 
came  into  operation,  after  which  a 
new  petition  was  presented  by  the 
same   legatee,   and  the  Court  of 
Common  Pleas  dismissed  the  trus- 
tee, the  Supreme  Court  on  appeal 
affirmed  the  decree.  Id. 

And  see  ERROR. 

COVENANT. 

See  EVIDENCE,  10.     INSURANCE,  2,  3, 
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4.       INTEREST.       LANDLORD    AND 
TENANT,  1. 

CREDITORS. 

See  ASSIGNMENT. 

DAMAGES. 
See  CARRIERS.     RAILROADS. 

DEATH,  PRESUMPTION  OF. 
See  PRESUMPTION. 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENT.     FRAUDULENT  CON- 
VEYANCE.    INSOLVENT. 

DECLARATION. 

See  PLEADING. 

DECLARATIONS. 

See  EVIDENCE,  2,  5,  6,  12,  15.     LIMI- 
TATIONS, 2.    MORTGAGE.    WILLS,  3. 


DEEDS. 


1.  If  a  deed  which  has  been  executed 
and  acknowledged  by  the  grantor, 
with   a  blank   for    the    grantee's 
name,  be  surreptitiously  and  fraud- 
ulently  taken  from  the   grantor's 
house,  and  the  blank  filled  up,  no 
title  passes  thereby,  and  a  bona 
fide  purchaser,  for  a  valuable  con- 
sideration  from  the   person  hold- 
ing the  deed,  stands  in  no  better 
situation    than     such     fraudulent 
holder   especially   if  the   original 
grantor  remain  in  possession  of  the 
property.    Van  Amringe  v.  Morton, 

382 

2.  Where  A.  conveyed  a  messuage 
and  lot  of  ground  to  B.,  on  the  7th 
of  June   1788,  and  on  the  5th  of 
July  1788,  B.  conveyed  to  C.  by 
deed,  which  was  recorded  on  the 
27th  of  May  1789,  and  on  the  19th 
of  January  1789,  B.  reconveyed  the 
same    premises    to  A.    by    deed 
which  was  recorded  on   the   24th 
of  November  1789,  it  was  held,  that 
under  the  recording  acts  the  deed 
to  C.  was  void  against  A.  and  those 
claiming   under   him.      Sailor  v. 
Hertzog,  259 

3.  The  plaintiffs  had  tendered  to  the 
defendant  deeds  executed  by  them- 
selves which   contained   erasures. 


Held,  that  as  the  erasures  were 
proved  on  the  trial  to  have  been 
made  before  execution,  and  the 
fact  was  so  stated  on  the  face  of 
the  deeds,  this  was  not  a  sufficient 
objection.  Britton  v.  Stanley,  114 
4.  In  an  action  for  non-performance 
of  an  agreement  to  buy  land,  which 
had  been  purchased  by  the  plain- 
tiffs from  A.,  the  deeds  from  A.  t(, 
the  plaintiffs,  which  were  admitted 
as  proof  of  title  in  the  plaintiffs, 
stated  the  amount  of  the  consider- 
ation paid  by  the  plaintiffs  to  A. 
Held,  that  this  was  prima  facie 
evidence  to  goxto  the  jury  of  the 
value  of  the  property.  Id 

And  see  CONTRACT,  3. 

DELAWARE  AND  SCHDYLKILL 

CANAL. 
See  CONSTITUTIONAL  LAW,  2. 

DEVIATION. 

See  CARRIERS. 

DEVISE. 

S'ee  WILLS. 

DISTRIBUTIVE  SHARES. 

See  INTESTATE,  6. 

DISTRICT  COURTS. 

See  COURTS,  1,  2. 

ECCLESIASTICAL  LAW. 

See  PRESBYTERIAN  CHURCH. 

EJECTMENT. 

In  an  action  of  ejectment  in  Penn- 
sylvania, the  mesne  profits  may  be 
recovered  ;  and  the  plaintiff  is  en- 
titled to  recover  the  profits  down 
to  the  time  of  the  verdict.  Daw- 
son  v.  Me  Gill,  230 

And  see  FRAUDULENT  CONVEYANCE.  2. 

ENDORSER. 
See  BANKS.     BILLS  OF  EXCHANGE. 

ERASURES. 
See  DEED,  3. 

ERROR. 
1.  It  is  not  error  in  a  judge  to  tell  a 
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jury  that  a  witness  was  "  a  very 
willing  witness,"  and  that  "very 
little  confidence  was  to  be  placed 
on  her  testimony  ;"  nor  to  remark 
upon  the  strength  or  absence  of 
evidence,  or  to  suggest  presump- 
tions arising  from  the  relationship 
and  conduct  of  one  of  the  parties. 
Burr  v.  Sim,  150 

2.  It  is  error  to  submit  a  matter  as 
a  question  of  fact  to  the  jury,  in  the 
absence  of  all  evidence  tending  to 
prove  it.    McCarty  v.  Gordon,  321 

3.  A.,  the  defendant  in  an  action  of 
trespass,  justified   under  an    exe- 
cution issued  by  a  magistrate  in 
a  suit  brought  by  B.  before  him, 
and  assigned  to  A.     The  plaintiff 
objected   to  the  admission   of  the 
execution  in  evidence,  and  offered 
to  prove  that  B.  was  dead  before 
the   issuing  of  it.     The  court  re- 
ceived evidence  of  the  death  of  B., 
and  decided  that  the  execution  was 
not  admissible  under  the  circum- 
stances :  Held,  that  it  was   error, 
thus  to   take  the  question  of  the 
fact  of  death  from  the  jury.     Day 
v.  Sharp,  339 

4.  The  improper  admission  or  rejec- 
tion of  evidence  not  in   chief,    is 
not  a  subject  of  error.     Quinn  v. 
Crowell,  334 

And  see  MECHANICS,  &c.     PARTNER- 
SHIP, 3.     PRACTICE,  3. 

ESTOPPEL. 

See  MORTGAGE. 

EVICTION. 

See  LANDLORD  AND  TENANT,  1. 


EVIDENCE. 


1.  The   defendant  called  a  witness, 
to  whom  the  plaintiff  objected,  on 
the  ground  of  an  alleged  want  of 
religious  belief,  and  the  judge  ad- 
mitted the  testimony  of  witnesses 
in  support  of  and  in  opposition  to 
the  objection,  and  afterwards  the 
person  objected  to  was  examined 
on    his    voire    dire,    and    having 
testified  to  his  belief,  was  admitted 
to  give  evidence   in   chief;  Held, 
that  there   was  no  error  in   this. 
Quinn  v.  Crowell,  334 

2.  A  son  of  the  plaintiff  had  testified 
in  support  of  an  objection  to  the 


competency  of  a  witness  produced 
by  the  defendant,  but  had  not 
testified  to  any  other  matter.  The 
witness  for  the  defendant  was  ad- 
mitted notwithstanding  the  objec- 
tion ;  Held,  that  upon  these  cir- 
cumstances, declarations  of  the 
plaintiff  respecting  the  general  char- 
acter of  his  son  for  veracity  were  not 
admissible  on  the  part  of  the  defend- 
ant. Quinn  v.  Crowell,  324 

3.  In  an  action  for  maliciously  indict- 
ing  the  plaintiff  for  a  larceny  in 
the  Mayors  Court  of  Philadelphia, 
a  witness  for  the  defendant,  who 
was  one  of  the  jury  there,  testified 
that  the  jury  deliberated  for  some 
time,  and  that  a  majority  of  them 
were  at  first  in   favor  of  convict- 
ing  the   plaintiff:  Held,    1.    That 
the  witness  could  not  be  asked  on 
what  ground  the  majority  were  in 
favor  of  convicting,  nor  what  was 
the  charge  of  the  court,  nor  whether 
if  he   had   seen    the   premises   in 
which  the  larceny  was  said  to  have 
been  committed,  at  the  time  of  the 
trial,  it  would  have  made  any  dif- 
ference  in   his   verdict :    Held,   2. 
That   the  plaintiff  might  give  in 
evidence  the  record  of  the  Mayor's 
Court   of  his  indictment  and   ac- 
quittal for  the  alleged  larceny  of 
certain   other  goods,  owned   by  a 
different  prosecutor,  who  had  sworn 
however,  on  the  trial  of  this  action 
to  the  simultaneous  larceny  of  the 
defendant's  goods  and  his  own,  and 
that  he  had  instituted  a  prosecution 
for  it.  Id. 

4.  In  an  action  brought  by  the  ad- 
ministrator  of  a  deceased   grand- 
child against  the  administrator  of 
the  grandfather,  to  re-cover  a  dis- 
tributive   share   of    the    personal 
estate  of  the  latter,  an  account  in 
the  handwriting   of  the   deceased 
parent  of  the  grandchild,  is   evi- 
dence to  show  the  indebtedness  of 
such  deceased  parent  to  the  grand- 
father.    Levering  v.   Rittenhouse, 

130 

5.  In  such  action  declarations  by  the 
deceased  grandfather  are  not  evi- 
dence to  establish  the  indebtedness 
of  his   son,    unless   made   in    the 
hearing  of  the  son.  Id. 

7.  Parol  declarations  of  a  deceased 
parent,   tending  to   show  that  a 
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child  had  been  advanced  by  him, 
made  in  the  absence  of  such  child, 
are  not  admissible  to  charge  such 
child,  without  some  evidence 
aliunde  of  the  fact  of  the  receipt 
of  money  or  other  thing  by  the 
child.  Levering  v.  Ritienhouse,  130 

7.  In  assumpsit  for  lumber  furnished 
for    a    certain     building    at     the 
request  of  the  defendant,  the  plain- 
tiffs books  of  original  entries  were 
offered    in    evidence.     The   books 

\  contained  several  entries  of  lumber, 
furnished  for  the  building  ;  one  of 
them  charged  to  the  defendant  on 
account  of  A.  and  B.  (the  original 
owners  of  the  lot) ;  others  charged 
A.  and  B.  for  lumber  "  got  by" 
the  defendant,  &c.  Evidence  was 
given  to  show  that  the  defendant 
had  ordered  the  lumber  in  ques- 
tion. Held,  that  the  entries  were 
admissible  to  show  the  amount  and 
price  of  the  articles  furnished. 
Linn  v.  Naglee,  92 

8.  In  an  action  against  a  constable 
for  taking  a  horse  alleged  to  belong 
to  the  plaintiff,  upon  an  execution 
against  A.,   in   whose   possession 
the  horse  was  at  the   time   of  the 
execution   by    the  permission    of 
the    plaintiff,    it    was    held,    that 
evidence  was   admissible   on    the 
part  of  the  plaintiff  to  prove  that 
lie  had  some  time  previous  to  the 
levy  declared  to  A.  tnat  he  intended 
to  take  the  horse  from  him,  and  that 
A.  did  not  deny  his  right  to  do  so. 
Orner  v.  Hollman,  45 

9.  The  protest  of  a  notary  public  is 
admissible  in  evidence,  under  the 
Act  of  1815,  however  insufficiently 
or   defectively   the   facts    may   be 
stated  with  respect  to  demand  and 
notice.     The  question  of  the  suffi- 
ciency arises  afterwards.  Hastings 
v.  Harrington,  486 

10.  In   covenant   on    a    ground-rent 
deed  executed  by  the  defendant,  it 
was  held  that  parol  evidence  was 
not  admissible  to  prove    that   the 
lot  formed  a  part  of  a   larger  lot, 
which  had  ||  originally  ||  been  taken 
||  bought  |!  from  the  plaintiff  by  A.  ; 
and  by  an  agreement  made  between 
A.  and  the  agent  of  the  plaintiff, 
the  lot  was  subdivided,  and  deeds 
for  different  portions  made  to  per- 
sons  named  by   A. ;   aud  among 


others,  to  the  defendant :  with  the 
understanding  that  A.  was  to  pay 
the  whole  ground-rent.  Buck  v. 
Fisher,  5  '<  f> 

11.  In    assumpsit    for    goods     sold, 
where  the  defence  was  that  certain 
persons  not  joined  with  the  plain- 
tiff were  partners  with  him,   evi- 
dence   of    transactions    with    the 
plaintiff,    with  and  on  behalf  of 
the  alleged   partners,  and  of  their 
acts  in  relation  to  their  business, 
was  held  to  be  admissible.      Wolfe 
v.  Brown,  365 

12.  But  declarations  of  one  of  the 
alleged    partners    to   the   fact  of 
partnership,    are    not    admissible, 
without    distinct    and   substantial 
evidence,  aliunde,  of  the  fact.     Id. 

13.  The     list    of    the     storekeepers 
returned     to     the    clerk     of    the 
Quarter  Sessions,  is  not  admissible 
evidence  in  respect  to  the  owner- 
ship  of   goods   in   a  question  of 
partnership.  Id. 

14.  In  replevin  for  six  cases  of  prints, 
containing   a   specific    number  of 
pieces,    and   property-bond    given,  . 
reciting  the  tenor  of  the  writ,  the 
return  was  "  replevied,  summoned, 
and   claim   property-bond   given." 
Held,  that  evidence  was  not  admis- 
sible to  show  that  the  number  of 
pieces  actually  replevied  was  less 
than   that  mentioned  in  the  writ, 
and  that   divers   pieces   of   goods 
mentioned  in  the  writ  of  replevin, 
had  been    sold   in    the   course   of 
business,  before  the  issuing  thereof. 
Knowles  v.  Lord,  500 

15.  Declarations  made  by  an  agent 
at    the    time    of    paying    money, 
showing  on    whose    account    and 
behalf   the   money   was   paid,  are 
admissible  as  part  of  the  res  gestce. 
Levering  v.  RMenhouse,  130 

And  see  ARBITRATION,  5.  6.  COR- 
PORATION, 1,  2.  DEED,  3,  4.  ER- 
ROR. FRAUDULENT  CONVEYANCE, 
2, 3.  MORTGAGE.  PATENT  RIGHT 
REPLEVIN.  SCIRE  FACIAS.  WILLS, 
3. 

EXECUTION. 

1.  Where  a  judgment  was  obtained 
against  a  principal  and  surety,  and 
the  latter  paid  the  amount  to  the 
plaintiff  who  afterwards  died,  and 
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then  the  surety  issued  an  execu- 
tion in  the  name  of  the  deceased 
plaintiff,  under  which  the  goods  of 
the  principal  were  taken,  it  was 
held  that  the  surety  might  justify 
an  action  of  trespass,  under  this 
execution.  Day  v.  Sharp,  339 
And  see  SCIRE  FACIAS,  4. 

EXECUTORS. 

On  the  settlement  of  an  estate,  the 
Register  allowed  the  executors^pe 
cent,  on  the  amount  of  the  inven- 
tory, which  exceeded  $350,000,  and 
auditors  appointed  by  the  Orphans' 
Court,  allowed  the  same  amount. 
The  Orphans'  Court  reduced  the 
commission  to  three  per  cent,  on 
the  amount  which  actually  passed 
through  the  hands  of  the  execu- 
tors ;  and  the  Supreme  Court,  on 
appeal,  affirmed  the  decree.  Steven- 
son's Estate,  98 

And  see  COURTS,  3,  4.  LIMITA- 
TIONS, 1. 

EXTINGUISHMENT. 

See  MORTGAGE. 

FEME  COVERT. 

1.  Husband  and  wife  being  seised,  in 
right  of  the  wife,  of  a  tract  of  land 
conveyed  the  same  by  deed,  duly 
and  separately  acknowledged  to 
A.,  one  of  the  children,  in  fee. 
On  the  same  day,  A.  executed 
a  bond  to  the  grantors,  with  con- 
dition to  pay  them  a  certain  sum 
annually  during  their  lives,  and 
the  life  of  the  survivor  of  them, 
and  at  the  decease  of  the  survivor 
to  pay  a  certain  principal  sum  to 
B.,  C.  and  D.,  other  descendants 
of  the  husband  and  wife.  The 
wife  survived  her  husband :  and 
after  his  death,  cancelled  the  bond, 
and  executed  an  instrument,  recit- 
ing that  the  bond  was  given  to  her 
while  she  was  a  married  woman, 
and  incapable  in  law  of  making  a 
contract  and  declaring  her  dissent 
thereto.  A.  then,  at  her  request, 
gave  another  bond  in  the  same 
penalty,  with  condition  to  pay  her 
the  same  annuity,  and  after  her 
death  to  pay  the  principal  to  E., 
another  of  her  children.  In  an 
action  brought  by  C.  and  D.  against 


A.  after  her  [mother's]  death,  to 
recover  their  share  of  the  principal 
of  the  first  bond,  it  was  held,  that 
the  act  of  the  mother  in  canceling 
the  first  bond,  did  not  operate  to 
divest  the  right  of  the  plaintiffs  in 
the  principal  sum.  Pratt  v.  Lewis, 

22 

2.  A  testator  bequeathed  as  follows  : 
<l  Item.  What  moneys  may  be  re- 
ceived by  my  executors  from  W. 
F.'s  estate  towards  the  payment 
of  a  debt  of  $10,000,  which  he 
owes  me,  it  is  my  will,  shall  be 
invested  by  my  executors  in  trust, 
for  the  sole  use  and  benefit  of  my 
granddaughter  M.  F.  :  but  if  she, 
the  said  M.  F.,  should  die  before 
me,  then  it  is  my  will  and  I  do 
direct  that  the  same  shall  be 
paid  to  her  daughter."  M.  F.  sur- 
vived the  testator,  and  also  sur- 
vived her  husband  W.  F.  and  mar- 
ried a  second  time.  Held,  that  the 
trust  for  her  separate  use  ceased  on 
her  discoverture,  and  was  not  re- 
vived upon  her  second  marriage  ; 
and,  therefore,  that  the  trustees, 
under  an  assignment  made  by  her 
and  her  second  husband,  were  en- 
titled to  recover  the  fund  from  the 
trustee  appointed  under  the  will. 
Hamersley  v.  Smith,  126 

And  see  POWERS,  2,  3. 

FRAUDS. 
See  ASSIGNMENT,  1.     DEED,  1. 

FRAUDULENT   CONVEYANCES. 

1.  The  mere  circumstance  of  a  father 
being  indebted  at  the  time  of  mak- 
ing a  voluntary  conveyance  to  a 
child,  does  not  render  such  convey- 
ance fraudulent  and  void,   under 
the  fltat.  13  Eliz.,  if  he  had  other 
property  at  the  time  sufficient  be- 
yond a  doubt  to  pay  his  debts. 
Posten  v.  Fasten,  27 

2.  In   ejectment,  where  the  question 
is  of  the   validity  of  a  voluntary 
conveyance    in    reference    to   the 
debts  of  the  grantor,  the  jury,  in 
estimating   the  value  of  the  pro- 
perty, may  be  guided  by  parol  evi- 
dence given  on  the  trial,  and  are 
not  bound  by  a  sheriff's  sale  of  the 
same  property  several  years  after 
the  conveyance.  Id. 
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3.  A  voluntary  conveyance  was  made 
to  A.  by  his  father.  Afterwards  a 
judgment  was  obtained  by  B.,  an 
other  son,  against  the  father.  After 
the  death  of  the  father  a  motion 
was  made  on  the  part  of  the  heirs 
to  open  the  judgment  and  let  them 
into  the  defence,  which  was  de- 
nied. The  land  contained  in  the 
voluntary  deed  was  levied  upon  by 
virtue  of  an  execution  upon  a  judg- 
ment for  a  debt  due  [by  the  father 
to  C.]  before  the  conveyance,  and 
sold  by  the  sheriff  to  B.  An  ap- 
plication to  the  court  had  pre- 
viously been  made  on  the  part  of 
A.,  to  set  aside  the  writ  of  vendi- 
tioni  exponas  in  this  case.  In 
ejectment  by  A.  against  B.,  it  was 
held,  that  notwithstanding  these 
proceedings,  it  was  competent  for 
A.  to  go  into  evidence  to  prove 
that  no  debt  was  due  to  B.  by  the 
father  at  the  period  of  B.'s  judg- 
ment, [since  A.  was  neither  party 
nor  privy  thereto,  in  respect  to 
said  previously  conveyed  land].  Id. 

GENERAL  ASSEMBLY. 

See  PRESBYTERIAN  CHURCH. 

GENERAL  AVERAGE. 

See  AVERAGE. 

GROUND-RENT. 

See    EVIDENCE,    10.      INTEREST. 
SHERIFF'S  SALE,  2. 

HEALTH  LAWS. 

See  QUARANTINE. 

HOUSE  OF  REFUGE. 
See  CONSTITUTIONAL  LAW,  1. 

HUSBAND  AND  WIFE. 
See  FEME  COVERT. 

INJUNCTION. 

This  court  will  not,  except  in  very 
peculiar  circumstances,  suspend 
the  progress  of  a  public  work  by 
granting  an  injunction,  before  the 
coming  in  of  the  answer.  Elms- 
lie  v.  Delaware  and  Schuylkill 
Canal,  424 

And  see  ASSIGNMENT,  1.  CONSTI- 
TUTIONAL LAW,  2. 


INSOLVENT. 

Where  an  assignment  under  the 
insolvent  law  was  made  on  the 
24th  of  June.  1817,  and  the  as- 
signor brought  an  action  of  eject- 
ment to  December  term  1831, 
which  was  tried  on  the  llth  of 
December  1836,  it  was  held,  that 
the  jury  might  presume  that  the 
debts  of  the  plaintiff  had  been 
paid.  Sailor  v.  Hertzog,  259 

And  see  ASSIGNMENT. 

INSURANCE. 

1.  To   render   an  insurer  of   goods 
liable    for  damage  done  to  them 
in  the  course  of  a  voyage,  it  is  neces- 
sary that  some  evidence  should  be 
given  of  such  extraordinary  disas- 
ter or  injury  in  the  course  of  the 
voyage  as  would  occasion  damage 
in  a  seaworthy  vessel.     Flemmiug 
v.  Marine  Ins.  Co.,  59 

2.  Where  a  policy  is  for  account  of 
whom  it  may  concern,  although  no 
express  evidence  is  given  on  the 
trial   that  the  person  making  the 
insurance  had  any  authority  from 
the  owner  of  the  goods  to   enter 
into    the   contract,   yet    the  jury 
may    presume    an    adoption    and 
ratification  of  it   by  such   owner, 
if  it  be  for  his  benefit.  Id. 

3.  Where   a  policy   of  insurance  is 
executed,  under  seal,  between  the 
insurer  of  the  one  part,  and  a  per- 
son named,  "  as  well  in  his  own 
name,  as  for  and  in  the  name  and 
names  of  all  and  every  other  per- 
son  and    persons    to    whom    the 
property   insured    does,    may,    or 
shall     appertain,"    of    the    other 
part,  an  action  of  covenant  cannot 
be  maintained  upon  it  in  any  other 
name  than  that  of  the  person  who 
was  party  to  the  deed.     De  Bolle 
v.  Pennsylvania  Ins.  Co.,  68 

4.  No  one  can  claim  the  benefit  of  an 
insurance     made   by  anuther    for 
account  of  whom  it  may  concern, 
without  showing   that  it  was    the 
intention  of  the  person  obtaining 
the     insurance     to     embrace    hia 
interest  in  the  goods  at  the   time 
of  the  insurance  ;  but  it  seems,  that 
to  render   an    insurance   available 
to  a  party  by  adoption  it  is  not 
necessary    that    he    should    have 
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adopted  it  before  the  loss  happened. 
De  Rolle  v.  Ins.  Co,  68 

5  Insurance  was  made  on  a  box  of 
jewelry  by  the  defendants  for  A., 
;'  as  well  in  his  own  name,  as  for 
and  in  the  name  and  names  of  all 
and  every  other  person  and  persons 
to  whom  the  property  insured  does, 
may  or  shall  appertain."  Evidence 
was  given  that  the  plaintiff  had 
purchased  certain  jewelry  and 
shipped  it  on  board  the  vessel 
in  a  box,  but  no  evidence  was 
given  of  any  intercourse  between 
A.  and  the  plaintiff  or  of  any  agency 
on  the  part  of  A.  in  purchasing  or 
shipping  it,  or  that  at  the  time  of 
obtaining  the  insurance,  he  had 
any  intention  of  insuring  for  the 
plaintiff:  Held,  that  in  the  absence 
of  such  evidence,  the  judge  who 
tried  the  case  was  right  in  direct- 
ing the  jury  to  find  for  the  defend- 
ants. Id. 
And  see  AVERAGE. 

INTEREST. 

The  plaintiff  in  an  action  of  covenant 
on  a  ground-rent  deed,  is  entitled 
to  interest  on  the  arrears  of  ground- 
rent,  from  the  several  days  on 
which  the  ground-rent  was  payable. 
Buck  v.  Fisher,  516 

And  see  BILLS  OF  EXCHANGE,  4,  5. 

INTESTATE. 

1.  A  bond  given  to  secure  the  pay- 
ment, on  the  widow's  death,  of  the 
one-third  of  the  valuation  of  the 
real  estate  of  an  intestate,  may  be 
binding    on   the    surety   in    such 
bond,  although  not  required  by  the 
Act  of  1794.     McCarty  v.  Gordon, 

321 

2.  It  is  not  necessary  to  resort  to  the 
land  bound   for    the   payment  of 
such      third,     before      proceeding 
against  the  surety  in  such  bond. 

Id. 

3.  The  lapse  of  nineteen  years  after 
the  death  of  such  widow,  without 
suit  on  the  bond,  was  held  not  to 
raise  the   presumption  of  the  pay- 
ment of  the  amount,  so  as  to  dis- 
charge the  surety.  Id. 

4.  A  debt  from  a  child  to  a  parent, 
which   has  been    barred    by   the 
statute   of  limitations,  cannot   be 


converted  by  the  parent  into  an 
advancement,  by  his  declarations 
to  that  effect,  without  the  assent 
of  the  child.  Levering  v.  Ritten- 
house,  130 

5.  A  loan  or  payment  by  the  father 
to  or  for  a  son,  may  be  considered 
as  a  debt  and  not  an  advancement, 
although  no  security  be  taken  for 
it.     Where  money  is  lent  or  paid 
in  such  case  to  or  for  a  son,  at  the 
request    of    the     latter,    and    an 
account    is   stated   by   the   father 
and   interest  charged,    such    loan 
or  payment  is  to  be  considered  a 
debt  and  not  an  advancement.    Id. 

6.  In  1811.  I.  J.  with  M.  B.  his  wife 
conveyed   certain  real   estate  (the 
property  of  the  wife),  to  a  trustee, 
in  trust,  that  M.  B.  might  receive 
the  rents  and  profits   during   her 
life,  and  after  her  death  then  as  to 
a  certain  messuage,  &c.,  for  the  use 
of  M.  Y.,  a  daughter  of  M.  B.,  her 
heirs  and  assigns ;  and  as  fur  the 
rest  and  residue  of  the  estates,  to 
the  use  of  F.  L.,  a  son  of  M.  B., 
charged  with  the  payment  of  §3000 
each,  to  A.  H.,  and  S.  G.,  daughters 
of  M.  B. ;  and  with  an  annuity  of 
$100  per  annum  to  M.  Y.  during 
her  life.     In  1813,  F.  L.  conveyed 
to  I.  J.  the  estates  settled  upon  him 
by  the  deed  of  1811,  charged  with 
the   said   sums   and   annuity.     In 
1818,  the  several  children  in  whose 
favor  the  said  sums  and  anuuity 
were     settled,   acknowledged     by 
deed  to  have  received  full  satisfac- 
tion therefor  from  I.  J. ;  and  the 
trustee   re-conveyed   to  I.  J.,  and 
M.  B.  his  wife,  her  heirs  and  as- 
signs forever.     In  1824,  I.  J.,  and 
M.  B.  his  wife,  conveyed  a  certain 
messuage  and  lot  of  ground  (which 
had    been     purchased     with     the 
proper  money  of  M.  B.),  to  a  trustee 
in  trust,  to  permit  the  grantors  to 
take  the  rents  and  profits  during 
their  lives,  &c.,  and  on  the  death 
of  the  survivor,   to   convey   such 
parts  of  the  premises,  as  should  be 
undisposed  of,  to  such    person  or 
persons  as  should  then  be  the  heirs 
and   legal   representatives   of  the 
said    M.    B.,    and   in    such    parts, 
shares,   and   proportions   as   such 
person  or  persons  should  be  entitled 
to,  according  to  the  laws  of  Penn- 
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sylvania  in  case  of  intestacy :  Held, 
that  the  payments  to  the  several 
children  mentioned  in  the  deed  of 
of  1811,  were  to  be  considered  as 
advancements,  and  that  under  the 
last-mentioned  clause  in  the  deed 
of  1824,  the  children  so  advanced 
were  not  entitled  to  distributive 
shares  of  the  real  estate  therein 
mentioned,  until  a  child  not  pro- 
vided for  in  the  deed  of  1811,  had 
received  an  equal  share  of  the 
estate.  Lentz  v.  Hertzog,  520 

And  see  EVIDENCE,  4,  5,  6. 

JUDGE  AND  JURY. 

See  ERROR.    NEW  TRIAL.     PARTNER- 
SHIP, 3. 

JUDGMENT. 

See  MORTGAGE,  2. 

JURISDICTION. 

See  COURTS. 

JUSTICE  OF  THE  PEACE. 

1.  Under  the  12th  section  of  the  act 
of  20th  March  1810,  a  return  to 
an   execution   by   a  constable   of 
"  no  goods,"  is   an  insufficient  re- 
turn ;  unless  made  at  the  instance 
of  the    plaintiff,    for  the   purpose 
of  proceeding  on  a  transcript ;  and 
although    such  return   be  entered 
by    the  justice   upon  his   docket, 
it  will  not  discharge  the  constable 
from  liability  to  the  plaintiff,  if  it 
appear  that  the  defendant  in  the 
execution  might  have  been  arrested. 
Daniel  v.  Buss,  56 

2.  Under  the  act  of  the  9th  of  April, 
1833,  it  is  not  sufficient  to  relieve 
a  defendant  from  the  payment  of 
costs  which  have  accrued  after  an 
appeal  by  him  from  the  judgment 
of  a  justice  of  the  peace  that  he 
should  have  made  a  tender  of  the 
amount  which  he   admitted  to  be 
due,  with  the   costs  that  had   ac- 
crued.    It    is    necessary   that    he 
should  have  offered  to  give  a  judg- 
ment for  such  amount.     Dickinson 
v.  Anderson,  78 

LANDLORD   AND  TENANT. 
I.  Where  an  act  of  the  legislature 
authorized  the  widening  of  a  cer- 
tain street  in  the  District  of  South- 


wark,  and  provided  that  compensa- 
tion should  be  made  to  the  owners 
of  property  for  damages  that  they 
might  sustain  thereby,  by  proceed- 
ing before  a  jury  in  the  Court  of 
Quarter  Sessions,  it  was  held,  that 
an  eviction  of  the  plaintiff,  by 
authority  of  the  district  for  the 
purpose  of  widening  the  street,  was 
•  not  a  breach  of  a  covenant  for 
quiet  enjoyment,  in  a  lease  of  the 
premises,  made  after  the  passage 
of  the  act  of  assembly.  Frost  v. 
Earnest,  86 

2.  In  replevin  the  defendant  avowed 
for  three  quarters'  rent,  due  on  the 
15th  of  August  1833.     The  plain- 
tiff produced  on  the  trial  a  check 
drawn  by  his  son,  payable  to  the 
defendant,  or  order,  dated  the  15th 
of  February  1833,  for  a  sum  equal 
to  one  quarter's  rent,  and  claimed 
the  benefit  of  a  presumption  that 
the  preceding  quarter's  rent   was 
paid:    the  judge   left   the  fact   to 
the  jury,  with  a  direction  that  if 
the  check  was   a  payment  of  the 
quarter's  rent  due  at  its  date,  the 
plaintiff  was  entitled  to  the  benefit 
of  the  presumption  :  the  jury  found 
for   the   avow  ant,    and    the   court 
refused    to    disturb     the    verdict. 
Phillips  v.  Mongett,  226 

3.  Where  a  tenant  remains  in  posses- 
sion of  the  demised  premises  after 
the  expiration  of  the  term,  without 
any  new  agreement,  the  presump- 
tion  of  law  is,   that  he  holds  the 
premises  subject  to  all  such  cove- 
nants  contained   in    the    original 
lease,    as    are    applicable    to    his 
present  situation.  Id. 

And  see  REPLEVIN. 

LEGACY. 
See  WILLS. 

LIENS. 

See  MORTGAGE,  2.    SHERIFF'S  SALES, 
1,  2.     SPRING  GARDEN. 

LIFE,  CONTINUANCE  OF. 
See  PRESUMPTION. 

LIMITATIONS,  STATUTE  OF. 
1.  The    statute   of    limitations   is   a 
bar  to  an  action  on  a  promissory 
note,  given   by   a   testator   in  his 
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lifetime,  but  not  due  until  after 
his  death,  if  no  suit  is  brought 
against  his  executors  until  more 
than  six  years  have  elapsed  after 
the  debt  became  due ;  and  this 
notwithstanding  provisions  in  the 
will  for  the  payment  of  all  debts, 
and  for  carrying  on  the  testator's 
business  after  his  death.  Man  v. 
Warner,  455 

2.  To   prevent  the   running   of  the 
Statute    of    Limitations,    a    parol 
acknowledgment   of    the    adverse 
title  by  the  person  in  possession, 
must  be  such  as  to  show  that  he 
intends  to  hold  the  possession  no 
longer    adversely,  but    in    future 
under  the  party  making  the  claim 
of  right  to  the  land   against  him, 
and  such  as  to  induce  the  latter  to 
believe   that  he   will   so   hold   it. 
Declarations  made  with  a  view  to  a 
compromise  or  arrangement  of  the 
dispute,  are  not  sufficient.     Sailor 
v.  Hertzog,  259 

3.  Mere  payment  of  the  taxes  accrued 
on  a  vacant  lot,  by  a  person  having 
no  title,  cannot   be  considered  as 
giving  such  person  actual  posses- 
sion in  contemplation  of  law,  espe- 
cially  of    that   notorious   adverse 
kind  which  is  necessary  to  consti- 
tute an  ouster  of  the  party  having 
the  legal  title.    Naglee  v.  Albright, 

291 

4.  If  a  surety  pays  the  debt  of  his 
principal,  after  the  death  of  the 
latter,  and  when  no  letters  of  ad- 
ministration have  been  taken  out 
upon   his   estate,   the    Statute   of 
Limitations  does  not  begin  to  run 
until  letters  of  administration  are 
taken    out.      Levering    v.    Ritten- 
house,  130 

5.  A  plaintiff  may  avail  himself  of 
the  Statute  of   Limitations  against 
a  set-off  given  in  evidence  by  the 
defendant,   without    pleading  the 
statute  in  any  way.  Id. 

MALICIOUS  PROSECUTION. 
See  EVIDENCE,  3. 

MARRIED  WOMEN. 
See  FEME  COVERT.     POWERS,  2,  3. 

MECHANICS    AND    MATERIAL 
MEN. 

1.  In  assumpsit  the  plaintiff  declared 


for  lumber  and  other  materials  fur- 
nished at  the  request  of  the  d^fend- 
ant,  for  a  certain  building  (de- 
scribing it) ;  and  averred  in  the 
usual  terms  the  defendant's  pro- 
mise to  pay.  No  claim  had  been 
filed.  It  appeared  on  the  trial  that 
the  materials  had  been  furnished 
more  than  six  months  before,  but 
within  two  years  from  the  com- 
mencement of  the  action.  The 
materials  were  charged  in  the 
plaintiff's  books  to  the  original 
owners  of  the  lot,  not  to  the  de- 
fendant directly.  There  was  some 
evidence  to  show  that  the  defend- 
ant appeared  as  owner,  and  gave 
orders  for  the  lumber.  The  judge 
who  tried  the  cause  charged  the 
jury,  that  it  was  not  necessary  to 
support  the  action  [so  as  to  charge 
the  building]  that  a  claim  should 
have  been  filed  within  the  six 
months.  Held,  that  though  this 
was  a  mistake  of  the  law,  yet  as 
the  judge  also  charged  upon  a 
point  made  by  the  defendant,  that 
it  was  a  question  of  fact  for  the 
jury  who  was  the  original  debtor, 
and  that  the  action  ought  to  be 
brought  against  the  original  debtor, 
there  was  no  cause  for  reversing 
the  judgment.  Linn  v.  Naylee,  92 

MERGER. 

See  MORTGAGE. 

MESNE  PROFITS. 

See  EJECTMENT. 

MONEY  HAD   AND   RECEIVED. 
See  CONSIGNMENT. 

MORTGAGE. 

1.  A.  who  was  the  holder  of  a  mort- 
gage upon  a  tract  of  land,  upon 
which  there  was  a  mortgage  of  a 
subsequent  date,  to  B.,  purchased 
the  mortgaged  premises,  and 
shortly  afterwards  conveyed  them 
to  C.  by  deed,  in  which  the  mort- 
gages were  not  mentioned.  B. 
brought  suit  on  her  mortgage,  ob- 
tained a  judgment,  and  bought 
the  premises  at  the  sheriff's  sale 
under  a  levari  facias  issued  there- 
on. In  the  conditions  of  sale,  it 
was  stated,  that  she  took  the  pro- 
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petty  subject  to  whatever  might 
be  due  on  the  mortgage  to  A.,  if 
that  mortgage  was  not  extin- 
guished. Afterwards  A.  issued 
an  execution  on  a  judgment  ob- 
tained on  his  mortgage,  and  the 
court  directed  a  feigned  issue  to 
ascertain  if  his  mortgage  con- 
tinued to  bind  the  land.  Held, 
(1st.)  That  parol  evidence  was  ad- 
missible to  prove,  that  the  value 
of  the  land  was  much  greater  than 
the  price  given  for  it  by  B.  at  the 
sheriff's  sale  ;  (2d.)  That  the  parol 
evidence  was  admissible  of  declara- 
tions by  A.  to  the  agent  of  C. 
before  the  time  of  making  the 
deed  to  C.,  that  his  mortgage  was 
to  continue  a  lien  upon  the  land, 
and  was  in  fact  part  of  the  pur- 
chase-money. (3d.)  That  under 
the  circumstances  of  the  case,  the 
puechase  by  A.  of  the  land,  and 
his  conveyance  to  C.  did  not  ex- 
tinguish his  mortgage  or  estop  him 
from  claiming  under  it.  Helmbold 
v.  Man,  410 

2.  The  lien  of  a  mortgage  is  not 
merged  in  a  judgment  on  a  scire 
facias  on  such  mortgage ;  and 
therefore  such  lien  is  not  affected 
by  the  expiration  of  five  years 
from  the  date  of  the  judgment, 
without  a  revival  of  the  judgment 
under  the  Acts  of  Assembly  relat- 
ing to  the  liens  of  judgments.  Id. 

NEWSPAPER. 

See  PARTNERSHIP. 
NEW  TRIAL. 

Although  a  judge  may  be  wrong  in 
his  charge  to  the  jury,  even  in 
stating  to  them  that  there  was  no 
evidence  upon  a  particular  point, 
when  in  fact  there  was  some  evi- 
dence, yet  if  the  jury  find  against 
the  charge,  a  new  trial  will  be 
granted.  Flemming  v.  Marine  Ins. 
Co.,  59 

NOTARY  PUBLIC. 
See  BANKS.     EVIDENCE,  9. 

NOTICE. 

See  BANKS.  CORPORATIONS,  1.  PART- 
NERSHIP. PATENT  RIGHT.  PRAC- 
TICE, 2.  SALE  OF  REAL  ESTATE. 
SHERIFF'S  DEEDS,  1. 


ORPHANS'  COURT. 
See  COURTS,  3,  4.     INTESTATE,  1. 

OUSTER. 

See  LIMITATIONS,  3. 

PARENT  AND  CHILD. 

See  FRAUDULENT  CONVEYANCES, 
INTESTATE,  4,  5,  6. 

PAROL  EVIDENCE. 

See   EVIDENCE.      FRAUDULENT   CON 
VEYANCES,  2.    MORTGAGE. 

PARTNERSHIP. 

1.  Notice  of  the  dissolution  of  a  part 
nership,    given    in    a    newspaper 
printed    in    the     city   or    county 
where  the  partnership  business  is 
carried  on,  is  of  itself  notice  to  all 
persons  who  have  had  no  previous 
dealing     with     the     partnership. 
Watkinson    v.    Bank  of  Pennsyl- 
vania, 482. 

2.  But  as  to  persons  who  have  had 
previous   dealing    with   the   part- 
nership general  newspaper  notice 
is     not    sufficient.      It     must    be 
shown   that  actual   notice  of  the 
dissolution   was   communicated  to 
the  party  in  some   way  or  other. 

Id. 

3.  Whether  there  has  been  such  pre- 
vious dealing  or  not,  is  a  matter  of 
fact  for  the  jury  ;  and  therefore  a 
judge  ought  not  to  reject  evidence 
of  newspaper   notice,   but  should 
direct  the  jury  that  if  the  evidence 
established  a  previous  dealing,  then 
in  point  of  law  there  should  have 
been  actual  notice,  and  that  merely 
taking  in  the  paper  was  not  proof 
of  such  actual  notice  without  some- 
thing further.  Id. 

And  see  ASSIGNMENT,  1.     EVIDENCE, 
11,  12,  13.     PRACTICE,  1. 

PATENT-RIGHT. 

1.  In  debt  on  a  bond,  the  defendant 
pleaded  payment,  with  leave  to 
give  the  special  matter  in  evidence, 
and  gave  notice  that  on  the  trial, 
he  would  give  in  evidence  in  avoid- 
ance of  the  bond,  that  the  con- 
sideration of  the  bond  was  an  as- 
signment by  the  plaintiff  to  the 
defendant,  of  a  right  to  sell  and 
use  "  a  Patent  Corn-shelling  Ma- 
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chine,"  and  that  the  plaintiff  had 
no  patent  right  to  the  same,  and 
sold  to  the  defendant  a  right  which 
he  did  not  possess,  &c.  Held,  that 
the  notice  was  sufficiently  certain, 
and  that  under  this  notice  the  de- 
fendant might  give  in  evidence  that 
the  plaintiff  had  obtained  a  patent 
for  an  improvement  by  the  adapta- 
tion of  a  grinding  apparatus  to  a 
shelling  machine,  and  not  for  "  a 
corn-shelling  and  grinding  ma- 
chine," which  he  undertook  to  sell 
to  the  defendant:  Held  also,  that 
the  deed  of  assignment  of  the 
patent  right  was  admissible  on  the 
part  of  the  defendant,  reciting  that 
•he  plaintiff  had  obtained  a  patent 
for  a  "  corn-shelling  and  grinding 
machine,"  although  it  purported  to 
transfer  only  the  plaintiff's  "  right, 
title,  and  interest,"  in  the  machine. 
McDowell  v.  Meredith,  311 

2.  Where  the  sale  of  a  patent  right 
had  been  effected  by  an  agent,  who 
some  months  after  the  sale  sent  a 
specification  of  the  improvement 
claimed  by  the  patentee,  to  the 
vendee,  it  was  held  that  the  act 
was  evidence  against  the  vendor, 
especially  as  the  vendor  was  in- 
formed of  the  act,  and  did  not 
disavow  it.  Id. 

PAWNBROKER. 

See  TROVER. 

PLEADING. 

1.  A  declaration  in  case  set  forth  that 
whereas  M.  T.  (the  defendant)  on 
a  certain  day  made  his  certain 
promissory  note  in  favor  of  the 
plaintiff,  &c.,  and  the  plaintiff 
averred  that  after  the  note  be- 
came payable,  to  wit,  on  a  certain 
day,  the  said  M.  T.,  was  dis- 
charged under  the  insolvent  law, 
&c.,  and  after  his  discharge,  to 
wit,  on  a  certain  day,  the  whole 
amount  of  the  note  being  unpaid, 
"  whereby  and  by  reason  of  the 
premises,  and  in  consideration 
thereof,''  the  said  M.  T.  promised 
the  plaintiff  to  pay  him  whatever 
deficiency  there  should  be,  if  any, 
after  the  plaintiff  should  receive 
Iris  dividends  under  a  certain  as- 
gignment  made  by  the  said  M.  T. 


The  plaintiff  then  averred  that  he 
never  at  any  time  received  any 
dividend  under  the  said  assign- 
ment, but  that  the  whole  sum 
remained  due,  &c. :  Held,  that  this 
declaration  was  sufficient  after 
verdict.  Thomas  v.  Hodgson,  492 
And  see  BILLS  OF  EXCHANGE,  8. 
CARRIERS.  CONSIGNMENT.  CON- 
TRACT, 4,  5.  CORPORATION,  3. 
INSURANCE,  2,  3,  4.  LIMITA- 
TIONS, 5.  PATENT-RIGHT.  PRAC- 
TICE. SCIRE  FACIAS. 


POSSESSION. 
See  SALE  OF    REAL   ESTATE. 
IFF'S  DEED. 


SHER- 


POWERS. 

1.  A  power  to  revoke  uses,  and  to 
appoint  and  declare  new  ones,  may 
be  executed  by  one  and  the  same 
instrument,  unless  the  deed  creat- 
ing  the  power   expressly  require 
that  the    same   shall    be  effected 
by  means   of  distinct  instruments. 
Hoover  v.  Samaritan  Society,    445 

2.  A  married  woman  having  a  power 
of  appointment   for  her   separate 
use  and  disposal,  may  execute  the 
same   for   the  benefit  of  her  hus- 
band. Id. 

3.  A   deed   conveying    certain    real 
estate  in   trust  for  A.,  a  married 
woman,  contained  a  proviso  declar- 
ing that  it  should  be  lawful  for  her 
notwithstanding  coverture,  by  any 
deed  or  deeds  to  be  by  her  signed 
and  sealed  in  the  presence  of  two 
or  more  witnesses,  to  revoke  all  or 
any  of  the  uses,  &c.,  and  to  declare 
new  and  other  uses  of  the  same,  as 
to  her  might  seem  proper,  and  that 
after  the  said  uses,  &c.,  should  be 
so  revoked,  &c.,  it  should  be  law- 
ful for  her  by  any  deed  or  deeds, 
&c.,  under  her  hand  and  seal  at- 
tested as  aforesaid,  to  grant,  bar- 
gain and  sell,  dispose  of  and  con- 
vey the  premises  to  any  person  or 
persons,  &c.,  either  absolutely,  or 
by   mortgage   to   secure  the   pay- 
ment of  such  sum  and  sums  as  she 
might  from  time   to  time  borrow 
for  her  own  separate  use  and  dis- 
posal, &c.     A.,  with  her  husband, 
by   indenture   of  mortgage,   duly 
signed,  sealed  and  witnessed,  recit- 
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ing  the  power,  and  that  she  had 
borrowed  a  certain  sum  of  money, 
for  which  the  husband  had  given 
bond,  revoked  the  former  uses,  and 
by  the  same  instrument  appointed 
the  premises  to  be  held  for  the 
use  of  the  mortgagee,  &c. :  Held, 
\.  That  the  power  was  well  exe- 
cuted in  respect  to  the  instrument. 
2.  That  it  was  not  a  valid  objection 
to  the  execution,  that  the  money 
was  borrowed  by  the  husband  for 
his  own  use,  and  not  for  the  sepa- 
.  rate  use  of  A.  Id. 

PRACTICE. 

1.  In  an  action  of  assumpsit,  brought 
in  the  District  Court  for  the  City 
and  County  of  Philadelphia,  in  the 
names  of  J.  S.,  J.  S.,  and  H.  II., 
"  Trustees  of  the  Kensington  Sav- 
ings Institution,"  on  a  promissory 
note  drawn  by  the  defendant,  in 
favor  of,  and    endorsed   in    blank 
by  A.,  it  is  not  sufficient  to  aver 
in  an  affidavit   of  defence,  under 
the  act  of  1835,  that  the  defend- 
ant   paid    to    A.    a    part   of    the 
amount   for   which   the   note  was 
given,  previous  to  its   arriving  at 
maturity,  and  without  notice  of  its 
transfer,  and  that  the  persons  suing 
"  are  only  a  part  of  the   co-part- 
ners, trading   under   the   firm  of 
the    Kensington    Savings    Institu- 
tion, and   are  incapable  to  bring- 
ing suit  as  such,  the  whole  of  the 
co-partners  being  necessary.''    Ba- 
con v.  Sanders,  148 

2.  The  plaintiff  offered  in  evidence  a 
copy  of  an   assignment  made  by 
the'defendant  on  the  4th  of  Janu- 
ary 1834,  for  the  benefit  of  credit- 

.  ors,  and  duly  recorded,  which  copy 
was  annexed  to  the  defendant's 
petition  for  the  benefit  of  the  in- 
solvent laws.  Evidence  had  pre- 
viously been  given  that  the  as- 
signee had  refused  to  accept  the 
trust,  and  the  plaintiff's  counsel 
had  given  notice  to  the  defendant's 
counsel  to  produce  on  the  trial 
"  the  assignment  of  the  defendant 
of  the  4th  of  January  1834  ":  Held, 
that  the  presumption  was  that 
under  the  circumstances  the  orig- 
inal assignment  was  in  the  posses- 
sion of  the  defendant  or  his  coun- 


sel, and  that  the  paper  having  been 
annexed  by  the  defendant  to  his 
petition,  must  be  taken  to  be  a 
true  copy,  and  having  been  re- 
corded it  must  be  taken  to  have 
been  duly  executed  ;  but  that  the 
notice  was  insufficient  to  authorize, 
the  reading  of  the  paper  ;  not  stafr 
ing  to  whom  the  assignment  was 
made,  or  what  was  the  nature  of 
it.  Thomas  v.  Hodgson,  492 

3.  It  seems  that  a  party  may  except 
to  a  charge  generally,  and  is  noc 
bound  to  state  or  specify  at  the 
time,  the  particular  parts  of  the 
charge  objected  to.  Burr  v.  Sim, 

150 

And  see  ARBITRATION.  EXECUTION. 
SCIRE  FACIAS. 

PRESBYTERIAN  CHURCH. 

1.  The    General    Assembly    of    the 
Presbyterian  Church  is  not  &  quasi 
corporation.     A  quasi  corporation 
has  capacity  to  sue  and  be  sued, 
as  an  artificial  person,  which  the 
General  Assembly  has  not.     It  is 
also  established  by  law,  which  the 
General  Assembly  is  not.     Neither 
does   the   General   Assembly  bear 
the  same  relation  to  the  corpora- 
tion of  the  trustees  of  the  General 
Assembly,  &c.,  as  the  shareholders 
do   to   a  bank  or  joint-stock  com- 
pany ;    for  the  latter  are  an  inte- 
grant   part    of    the    body.      The 
General  Assembly  is  a  segrpgated 
association,  which,  though  it  is  the 
reproductive   organ    of    corporate 
succession,  is  not  itself  a  member 
of   the   body.      Commonwealth  v. 
Green,  531 

2.  The  General  Assembly  having  no 
corporate  quality  in  itself,  it  is  not 
a  subject  of  the  Court's  corrective 
jurisdiction,      or    of    the    Court's 
scrutiny,  further  than  to  ascertain 
how  far  its  organic  structure  may 
bear  on  the  question  of  its  personal 
identity  or  individuality.  Id. 

3.  The  Acts  of  the  General  Assembly 
of  1837,    exscinding    the    Synods 
of  Utica.  Genesee,  Geneva  and  the 
Western    Reserve,    were    nothing 
more  than   ordinances   of  dissolu- 
tion. Id- 

4.  The  plan  of  union  of  1801 ,  between 
the    Congregational   and    Presby- 
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terian  churches,  was  a  mere  tem- 
porary expedient,  and  therefore 
acquired  the  force  of  a  law  without 
the  ratification  of  the  presbyteries. 
It  could  constitutionally  repealed 
by  an  ordinary  act  of  legislation  ; 
and  those  synods  which  had  their 
root  in  it  could  not  be  expected  to 
survive  it.  Com.  v.  Green,  531 

5.  A    permanent  amalgamation   of 
Congregational  and   Presbyterian 
churches,    would    compromise     a 
principle  at  the  very  root  of  Pres- 
byterian    government,    which   re- 
quires   that,  the    officers    of    the 
church    be   set    apart    by   special 
ordination  for  the  work  Id. 

6.  The  General  Assembly  is  a  homo- 
geneous    body,    uniting   in    itself 
without   separation    of  parts,  the 
legislative,  executive,  and  judicial 
functions  of  the  government.     Id. 

7.  The  four  synods  could  not  have 
been  proceeded  against  judicially, 
for    they   had    committed    no   of- 
fence.   The  plan  of  union,  accord- 
ing to  its  true  construction,  admitted 
mixed  churches,  partly  Congrega- 
tional   and    partly     Presbyterian, 
into  the  Presbyterian  system,  and 
authorized  them  to  send  unordained 
lay  delegates  to  the  presbyteries. 
Had    the   synods    been  judicially 
prosecuted  for  this  relaxation,  they 
could   have    pleaded  the   Plan  of 
Union  as  a  defence.  Id. 

8.  These  acts  of  exscision   did   not 
exclude  the  Presbyterian  parts  of 
the  four  synods  from  the  church  ; 
provision  being  made  for  them,  by 
allowing  them  to  attach  themselves 
to  the  nearest  presbytery.  Id. 

9.  It  is  immaterial   to  inquire  into 
the  fact  whether  the  four  synods 
had  actually  been  constituted  on 
the  Plan  of  Union.     If  the  General 
Assembly  proceeded  in  good  faith, 
the  validity  of  its  enactment  cannot 
depend  on  the  justness  of  its  con- 
clusion.    This  court  has  no  power 
to  re-j  udge  i  ts  j  udgme  n  ts .  Id. 

V).  As  the  synods  in  question  were 
constitutionally  dissolved,  the  pres- 
byteries of  which  they  had  been 
composed,  were  at  least  for  the 
purpose  of  representation,  dissolved 
ilong  with  them  ;  for  no  presbytery 
can  be  in  connection  with  the  Gen- 
eral Assembly,  unless  it  be  at  the 


same  time  subordinate  to  a  synod. 
The  commissioners  from  the  ex- 
scinded synods,  were  not,  therefore, 
entitled  to  seats  in  the  General 
Assembly.  Commonwealth  v.  Gi  een, 

531 

11.  But  even  if  they  were  entitled  to 
seats,  the  refusal  of  an  appeal  from 
the    decision    of    the    moderator, 
would  be  no  ground  for  the  degra- 
dation of  that  officer  at  the  call  of 
a  minority  ;  nor  could  it  impose  on 
the  majority  an  obligation  to  vote 
on  a  question  put  unofficially,  and 
out  of  the  usual  course.  Id. 

12.  When  a  question  is  put  by  the 
established  organ,  silence  is  acqui- 
escence with  the  majority,  because 
each  member  is  supposed  to  have 
assented  beforehand  to  the  process 
pre-established     to    ascertain    the 
general  will ;  but  this  rule  of  im- 
plied  assent  is  inapplicable   to   a 
measure  which  is  essentially  revolu- 
tionary, and   based   on  no  pre-es- 
tablished process  of  ascertainment 
whatever.  Id. 

13.  To  affect  silent  members  with  an 
implication  of  assent,   the  ground 
of  the  motion,  and  the  nature  of  the 
question  must  be  so  explicitly  put 
before  them  as  to  prevent  miscon- 
ception or  mistake.  Id. 

14.  The  moderator  of  the  preceding 
year,  presiding  under  the  provision 
of    the    constitution     during    the 
organization     of    the    succeeding 
year,  is  a  mere  mechanical  instru- 
ment of  organization,  and  not  at 
all  subject   to   the  control  of  the 
General  Assembly.  Id. 

15.  If  he  were  corporeally  present, 
but  refused   to   perform  his  func- 
tions,  he   might  be   deemed   con- 
structively absent,  insomuch  that 
the  commissioners   might  proceed 
to  the  choice  of  a  substitute  ;  but 
not  if  he  had  entered  on  the  per- 
formance of  his  task.  Id. 

16.  A   motion  to  put  upon  the  roll 
the   names   of  the  commissioners 
from  the  four  synods,  made  before 
the   body  was  sitting,  under   the 
presidency  of  its  own  moderator, 
was    premature.     Such    questions 
are  proper  for  the  decision  of  the 
body  when  it  is  fully  constituted 
and  prepared  for  organization.  Id. 

17.  The  title  of  the  commissioners 
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from  the  exscinded  syuods,  could 
be  determined  only  by  the  action 
of  the  house,  which  could  not  be 
had  before  its  organization  was 
complete.  In  the  meantime  the 
moderator  was  bound  as  the  execu- 
tive instrument  of  the  preceding 
assembly,  to  put  its  ordinances  in 
execution ;  for  to  the  actual 
assembly,  and  not  to  the  moderator 
of  the  preceding  one,  it  belonged  to 
repeal  it.  Commonwealth  v.  Green, 

531 

PRESUMPTION. 

1.  The  English  rule  that  in  the  case 
of  an  absent  person,  of  whom  no 
tidings  are  received,  the  presump- 
tion  of   the    continuance   of    life 
ceases  at  the  end  of  seven  years,  is 
adopted    in    this  state.      Burr  v. 
Sim,  150 

2.  But  the  presumption  of  death,  as 
a  limitation  of  the  presumption  of 
life,  must  be  taken  to  run  exclu- 
sively from  the  termination  of  the 
prescribed  period  ;  so  that  the  jury 
are  bound  to  presume  that  the  per- 
son  lived   throughout   the   whole 
period  of  seven  years,  unless  there 
are  circumstances  in  evidence   to 
quicken  the  time.  Id. 

3.  The  circumstances  which  are  suffi- 
cient to   take   a  case  out  of  the 
operation   of   the    rule,   must    be 
such  as  show  that  the  individual 
was  at  some   particular   date,    in 
contact  with  a  specific  peril.        Id. 

4.  Mere  general  perils  are  not  suffi- 
cient ;  and,  therefore,  the  departure 
of  a  person  for  the  Spanish  Main, 
in  or  about  the  year  1792,  without 
any  account  of  him  ever  having 
been  received  down   to   the   year 
1 837,  was  held  not  to  be  sufficient  to 
authorize  a  direction  to  the  jury  that 
they  might  infer  his  death  to  have 
taken  place  in  or  before  1797.     Id. 

5.  The  presumption  of  law  is,  that 
the  life  of  an   absent   person   of 
whom  nothing  is  known,  expired 
at  the  end  of  seven  years  from  the 
time  that  he  was  last  known  to  be 
alive.     Bradley  v.  Bradley,        173 

And  see  INSOLVENT.  INTESTATE,  3. 
LANDLORD  AND  TENANT,  2,  3. 
PRACTICE,  2.  SHERIFF'S  DEEDS,  3. 
TROVER. 


PRINCIPAL  AND  SURETY. 

See  EXECUTORS.     LIMITATIONS,  4. 

PROMISSORY  NOTE. 

See   BANKS.      BILLS  OF   EXCHANGE. 
LIMITATIONS.     PRACTICE,  1. 

PROTEST. 

See  BANKS.    BILLS  OF  EXCHANGE,  7. 
EVIDENCE,  9. 

PURCHASE. 
See  SALE  OF  REAL  ESTATE. 

QUARANTINE  LAWS. 

Under  the  Act  of  the  29th  of  January 
1818,  vessels  arriving  at  the  port 
of  Philadelphia  from  Alexandria 
and  Baltimore,  by  the  way  of  the 
Chesapeake  and  Delaware  Canal, 
prior  to  the  Act  of  the  16th  of 
April  1838,  were  liable  to  the 
health  fees  of  $2.50  for  each  arrival 
during  quarantine  months.  Board 
of  Health,  v.  Hand,  217 

QUARTER  SESSIONS. 
See  STREETS. 

RAILROADS. 

An  Act  of  Assembly  incorporating  a 
railroad  company,  authorized  them 
to  enter  upon  the  land  of  private 
persons,  for  the  purpose  of  laying 
out  the  road,  and  to  take  posses- 
sion of  as  much  as  should  be  neces- 
sary for  constructing  the  road.  It 
also  declared  that  if  the  parties 
could  not  agree  as  to  the  value  of 
the  land,  &c.,  the  Court  of  Com- 
mon Pleas  should  appoint  twelve 
persons  to  value  the  same,  who 
should  take  an  oath,  &c.,  justly 
and  impartially  to  value  the  same, 
taking  into  consideration  the  ad- 
vantages as  well  as  the  disadvan- 
tages arising  from  the  road,  and 
who  should  make  a  report  within 
a  certain  time.  By  another  sec- 
tion it  was  made  the  duty  of  the 
company  to  provide  and  keep  in 
repair  a  suitable  passage  across 
the  road  whenever  the  railroad 
should  intersect  a  farm.  On  a  pe- 
tition praying  the  court  to  appoint 
persons  to  assess  the  damage  sus- 
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tained  by  the  petitioner,  in  conse- 
quence of  the  occupation  of  a  part 
of  his  land  by  the  railroad,  it  was 
held,  1.  That  it  was  not  necessary 
for  the  jury  to  return  a  valuation 
of  the  land  occupied,  nor  of  the 
materials  taken  in  the  construction 
of  the  road,  or  of  the  sum  allowed 
for  other  injuries.  2.  That  it  was 
not  necessary  for  them  to  state  the 
quantity  of  land  taken  for  the  road, 
nor  to  give  a  description  of  the 
same.  3.  That  the  jury  had  no 
right  to  include  any  claims  for 
bridges  ;  and  therefore  that  the  re- 
port was  bad  in  assessing  the  dam- 
ages to  the  petitioner  for  a  bridge 
for  the  use  of  the  premises.  Phila- 
delphia, Wilmington,  <fcc.,  Railroad 
Co.  v.  Trimble,  473 

And  see   CORPORATION,  3.     INJUNC- 
TION. 

RECEIPT. 

See  CONSIGNMENT. 

RECORDER  OF  DEEDS. 
See  CONSTITUTIONAL  LAW,  1. 

RECORDING  ACTS. 

See   DEED,    2.     SHERIFF'S  DEEDS,  1, 

2,  3. 

REFERENCE. 
See  ARBITRATION. 

REFUGE,  HOUSE  OF. 
See  CONSTITUTIONAL  LAW,  1. 

RELEASE. 

See  ASSIGNMENT,  2. 

RENT. 

See  LANDLORD  AND  TENANT. 

REPLEVIN. 

In  replevin,  evidence  that  the  prem- 
ises were  untenantable,  for  want 
of  proper  and  necessary  repairs, 
and  that  the  landlord  had  promised 
to  have  the  premises  put  in  proper 
order,  but  failed  to  do  so,  is  not 
admissible  by  way  of  set-off,  unless 
such  promise  to  repair  formed  part 
of  the  consideration  for  the  rent  in 


the    lease    or    original     contract. 
Phillips  v.  Manges,  225 

And  see  EVIDENCE,  14.     LANDLORD 
AND  TENANT,  2. 

SALE  OF  REAL  ESTATE. 
The  law  presumes  that  a  purchaser 
of  real  estate  will  not  trust  merely 
to  the  title  papers  and  records,  but 
will  inquire  of  the  person  in  pos- 
session whether  he  claims  title  to 
the  land  ;  if  the  possession  is  dis- 
tinct and  unequivocal,  it  is  suffi- 
cient to  put  the  purchaser  on  in- 
quiry, and  amounts  to  construc- 
tive notice.  Sailor  v.  Hertzog,  259 
And  see  CONTRACT,  3,  4,  5.  DEED. 

SCIRE  FACIAS. 

1.  A   scire  facias  on    a   judgment 
against  two  or  more,  must  issue 
against  all   the  defendants.     The 
plaintiff  cannot  drop   one  and  go 
against    the    others.       Grenell    v. 
Sharp,  344 

2.  Thus  where  a  judgment  was  ob- 
tained against  A.,  B.  &  C.,  and  B. 
(who  was  in  fact  surety  for  A.), 
paid  the  amount  of  the  judgment 
to  the  plaintiff  and  issued  a  scire 
facias  in  the  plaintiff's  name,  to 
his  use,  against  A.  &  C.,  it  was 
held,  that  the  proceeding  was  erro- 
neous,  and    that    on    such    scire 
facias  the  record  of  the  judgment 
against  A.,   B.  &  C.  could  not  be 
given  in  evidence.  Id. 

3.  A  judgment  was  obtained  before  a 
justice  of  the  peace,  against  A.,  B. 
&    C.     Afterwards    B.    paid    the 
amount  of  the  judgment  and  issued 
a  scire  facias  in  the  name  of  the 
plaintiff,  for  his  use  against  A.  & 
C.     At  the  hearing  before  the  jus- 
tice,   he   entered   a  nolle  proseqni 
against  C.,  and   the  justice  gave 
judgment  against   A.    alone.     On 
the  ^rial  of  an  appeal  in  the  Com- 
mon Pleas  it  was  held  that  the  scire 
facias  could   not  be  amended  by 
adding  the  names  of  B.  &  C.     Id. 

4.  An  execution   issued    [by  a  party 
entitled  to  collect  the  money  upon 
it]  in  the  name  of  a  plaintiff,  who  i? 
dead,  and  without  a  scire  facias  to 
substitute  his  representatives,  is  not 
absolutely  void,  and  the  party  may 
justify  under  it.  Dayv.  Sharp,  3c&9 

And  see  MORTGAGE,  2. 
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SEAWORTHINESS. 

See  INSURANCE,  1. 

SEPARATE  ESTATE. 
See  FEME  COVERT.  2.     POWERS,  2,  3. 

SET-OFF. 
See  LIMITATIONS,  5.     REPLEVIN. 

SHERIFF. 

See  EVIDENCE,  14. 

SHERIFF'S  SALES. 

1.  The  date  of  the  sheriff's   sale  is 
the  time  to  which  all  liens,  entitled 
to  payment  out  of  the  proceeds,  are 
to  be  computed.      Walton  v.  West, 

221 

2.  Therefore,  where  a  lot  subject  to  a 
ground-rent  is  sold   at  a  sheriff's 
Bale,  the  ground-rent  accruing  after 
the  date  of  the  sale,  is  not  to  be 
paid  out  of  the  proceeds,  but  must 
be  paid  by  the  purchaser,  although 
he  may  not  receive  his  deed  for  a 
considerable  period  of  time  in  con- 
sequence of    the   pendency   of    a 
motion  to  set  aside  the  sale.       Id. 

SHERIFF'S  DEEDS. 

1.  The  acknowledgment  of  a  sheriff's 
deed  in  open  court,  and  the  regis- 
tering of  it  in  the  Prothonotary's 
Office,  are  equivalent  to  recording 
it  in  the  office  of  the  Recorder  of 
Deeds,  in  respect  to  notice  to  a  sub- 
sequent purchaser  from  the  defend- 
ant in  the  execution.     Naglee  v. 
Albright,  291 

2.  It  seems,  that  in  the  case  of  va- 
cant lands  or  lots,  where  there  is 
no  actual  possession,  such  deed  so 
registered  has  the   same  effect  as 
a  deed  of  bargain   and  sale  duly 
recorded,  and  conveys  not  only  the 
title,  but    the    actual    possession. 

Id. 

3.  After  a  possession  of  forty  years 
from  the  date  of  a  sheriff's   deed 
of  a  vacant  lot,   an  entry  by  the 
sheriff's  vendee,  in  pursuance  of 
the  deed,  may  be  presumed.       Id. 


SHIPPING. 

Bee  AVERAGE.      CARRIERS. 
ANCE. 
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SPRING  GARDEN. 
Where  a  contract  was  made  Ky 
A.,  the  owner  of  a  lot  in  the  dis- 
trict of  Spring  Garden,  in  the 
county  of  Philadelphia,  with  B., 
for  work  and  materials  to  be  done 
and  furnished  by  the  latter  in  set- 
ting curbstone  in  front  of  the  lot, 
and  B.  took  the  promissory  note 
of  A.  for  the  amount,  and  after- 
wards filed  a  claim  against  A., 
and  brought  suit  upon  the  note 
in  his  own  name,  it  was  held,  that 
the  commissioners  of  Spring  Gar- 
den had  no  lien  for  the  amount 
under  the  Act  of  Assembly  of  3d 
March  1818,  although  they  had 
given  a  general  order  to  B.,  who 
was  in  their  employment,  to  exe- 
cute all  such  work  in  the  district, 
but  under  an  agreement  that  he 
should  collect  the  money  from  the 
owners  of  the  real  estate,  when- 
ever he  could,  and  that  the  cor- 
poration should  only  be  eventually 
liable.  McCausland  v.  Leuffer, 

175 

STATUTE  OF  LIMITATIONS. 

See  LIMITATIONS. 

STOREKEEPERS,  LIST  OF. 

See  EVIDENCE,  13. 

STREETS. 

1.  It  is  not  a  sufficient  exception  to 
the  report  of  a  jury  of  review  in 
the  case  of  a  street  in  the  city  of 
Philadelphia,  that   the  names  of 
absent  jurors  are  not  mentioned— 
the    report     commencing,     "The 
jurors    appointed    in    the    within 
order  of  court,  &c.,  reports,"   &c., 
and  being  signed    by  five   of  the 
jurors.     Case  of  Greenleaf  Court, 

014 

2.  Nor  is  it  a  sufficient  exception  to 
such  report  that  it  does  not  state 
whether  the  street  be  necessary  for 
a  public  or  private  road — the  report 
"  adopting  and  confirming  the  re- 
port" of  the  first  jury  in  which  the 
street  is  laid  out  as  a  public  street. 

Id. 

3.  Nor  is   it   a   sufficient  exception 
to  such  report  that  it  states  that 
the  jurors  were  '•  first  duly  sworn 
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and  affirmed  according  to  law." 

Case  of  Greenleaf  Court,  514 

And  see  LANDLORD  AND  TENANT,  1. 

SURETY. 

See  EXECUTION.     INTESTATE,  1,  2,  3. 
LIMITATIONS,  4.    SCIRE   FACIAS,  2. 

SURVIVORSHIP. 
See  WILLS,  2. 

TAXES. 
See  LIMITATIONS,  3. 

TITLE. 

See  CONTRACT,  5. 

TRANSCRIPT. 

See  JUSTICE  op  THE  PEACE,  1. 

TRESPASS. 

See    CORPORATION,    3.      EXECUTION, 
SCIRE  FACIAS,  4. 

TRIAL  BY  JURY. 
See  CONSTITUTIONAL  LAW,  1. 

TROVER. 

In  1825,  A.  pawned  goods  to  B.  to 
secure  a  loan  of  money.  In  1826, 
B.  sued  A.  before  a  magistrate  to 
recover  the  amount  advanced  and 
obtained  a  judgment,  from  which 
A.  appealed,  and  in  the  Court  of 
Common  Pleas  a  rule  was  obtained 
to  show  cause  why  the  plaintiff 
should  not  have  leave  to  discon- 
tinue. A  short  time  after  this  in 
the  same  year,  A.  brought  trover 
against  B.  before  another  magis- 
trate: judgment  was  given  for 
the  plaintiff,  from  which  the  de- 
fendant appealed,  and  in  the  Com- 
mon Pleas  a  non  pros,  was  entered. 
On  the  26th  of  September,  1833, 
A.  made  a  demand  of  the  goods, 
and  on  the  same  day  commenced 
an  action  of  trover  against  B.  in 
the  District  Court.  Held,  1.  That 
neither  the  suit  by  B.  against  A., 
or  that  by  A.  against  B.,  in  1826, 
was  evidence  of  a  conversion  six 
years  before  the  action.  2.  That 
it  might  be  left  to  the  jury  to  pre- 
sume that  the  demand  and  refusal 
preceded  the  action  in  point  of 
time.  Prentis  v.  Hannay,  508 

TRUSTEES. 
Commissions    of   trustees    fixed    at 
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three  per  cent,  on  the  purchase- 
money  (amounting  to  $7725)  of 
certain  ground-rents  sold  by  them 
in  pursuance  of  directions  in  a 
will.  Nathans  v.  Morris,  389 
And  see  COURTS,  3,  4.  WILLS,  1. 

USURY. 
See  BILLS  OF  EXCHANGE,  4,  5. 

VACANT  LOTS. 

See    LIMITATIONS,    3.         SHERIFF'S 
DEEDS,  3. 

WIDOW. 
See  INTESTATE,  1. 

WILLS. 

1.  A  testator  devised  to  trustees  and 
their  heirs  three  yearly  ground- 
rents,  viz.,  one  of  $240  per  annum, 
one  of  $156  per  annum  and  one 
of  $66  per  annum,  in  trust,  as  a 
fund  for  the  payment  of  a  certain 
mortgage  debt  of  $5000  due  by  him ; 
and  until  the  said  debt  should  be 
required  to  be  paid  off  in  further 
trust  to  receive  the  rents,  as  they 
accrued,  and  thereout,  in  the  first 
instance,  pay  the  interest  on  the 
said  mortgage  debt,  and  afterwards 
pay  the  surplus  of  the  annual 
income  to  his  granddaughter  M. 
L.  N.,  during  the  term  of  her  life, 
for  her  sole  and  separate  use, 
without  being  liable  to  her  hus- 
band's debts,  and  after  her  death 
in  trust  for  all  her  children,  and  in 
default  of  children,  to  two  other 
granddaughters,  M.  E.  H.  and  A. 
S.  R.  Provided,  that  if  the  said 
mortgage  debt  should  be  required 
to  be  paid,  the  said  trustees  were 
authorized  and  directed  to  sell  the 
said  ground-rents  or  such  and  so 
many  as  should  be  sufficient  to  pay 
off  the  said  mortgage  debt,  Ac. : 
and  if  there  should  be  any  surplus 
after  payment  of  the  said  debt, 
&c.,  then  to  pay  such  surplus 
into  the  hands  of  his  grand- 
daughter, M.  L.  N.,  for  her  sepa- 
rate use  and  excluding  her  hus- 
band from  all  right  or  interest 
therein  and  so  that  the  same  should 
not  be  subject  to  his  debts,  &c. : 
and  in  another  item  of  his  will,  the 
testator  gave  all  the  rest,  residue, 
reversion  and  remainder  of  his 
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estate,  real,  personal  and  mixed, 
not  therein  otherwise  disposed  of 
to  his  said  three  granddaughters, 
M.  E.  H.,  M.  L.  N.  and  A.  S.  R., 
their  heirs,  executors,  &e.  The 
trustees  sold  the  two  largest 
ground-rents,  which  produced  to- 

'  gether  $7725  :  Held,  that  M.  L.  N. 
was  entitled  to  receive  the  whole 
amount  of  the  surplus,  after  pay- 
ing the  mortgage  debt  and  interest, 
to  her  separate  and  absolute  use. 
Nathans  v.  Morris,  389 

2.  A  testator  devised  and  bequeathed 
to  his  wife,  the  use  of  his  house  and 
lot,  of  his  furniture,  &c. ;  and 
devised  and  bequeathed  all  the 
rest  and  residue  of  his  estate,  to  his 
executors,  in  trust  to  invest  and 
keep  invested  the  personal  estate, 
and  on  the  death  of  his  wife,  to  sell 
the  real  estate,  &c.  He  directed 
that  the  executors  should  pay  to 
his  wife,  while  she  continued  his 
widow,  the  sum  of  $500  per  annum 
for  each  child,  until  twenty -one, 
and  that  the  residue  of  the  income 
should  be  invested  as  an  accumu- 
lating fund,  to  be  paid  in  just  pro- 
portions, with  the  balance  of  the 
portion  of  such  of  his  children 
respectively,  to  whom  the  said 
funds  ought  to  belong,  at  their  ar- 
rival at  the  age  of  twenty-five  years 
respectively.  He  also  directed  his 
executors  to  pay  to  each  son,  on 
arriving  at  the  age  of  twenty-one, 
the  sum  of  $500U,  in  part  of  his 
portion  and  the  balance  of  their 
respective  portions  at  twenty-five  ; 
and  to  each  daughter  on  her  mar- 
riage $2000,  in  part  of  her  portion, 
and  on  her  arrival  at  twenty- one, 
such  further  sura  as  would  amount 
to  the  one-half  of  her  portion  and 
the  balance  on  her  arriving  at 
twenty-five,  and  if  she  should  be 
then  married,  to  apply  the  same  to 
her  separate  use.  Provided,  that 
if  any  or  either  of  his  children, 
should  die  without  having  received 
his  or  her  portion,  before  arriving 
at  twenty-five,  leaving  any  child, 
the  share  or  such  part  as  should 
not  have  been  received  by  such 
decedent  in  his  lifetime,  to  be  paid, 
or  the  securities  assigned  to  his 
child  or  children,  that  should  then 


be  living  and  the  issue  of  such  as 
should  be  dead,  &c. ;  but  in  default 
of  such  child  or  issue,  then  the  exe- 
cutors were  to  pay  or  assign  the 
same,  or  the  securities  thereof,  to 
the  survivors  or  survivor  of  hi» 
children  who  should  then  be  liv- 
ing, and  the  issue  of  such  of  them, 
as  should  then  be  dead,  Ac.  B.y 
a  codicil  of  the  same  date,  he  de- 
clared that  in  case  all  his  children 
should  die  before  twenty-five,  with- 
out issue,  then  and  immediately 
after  the  death  of  his  wife,  he  gave 
to  E.  W.  $30,000,  in  trust  for  the 
use  of  the  poor,  &c.  ;  and  all  the 
rest  and  residue  of  his  estate,  not 
previously  disposed  of,  agreeably 
to  the  provisions  of  his  said  will, 
he  gave  to  T.  H.,  &c.  The  testator 
left  a  widow  and  three  children, 
A.,  M.  and  B.,  and  stock,  &c.,  to 
the  value  of  about  $90,000.  B. 
died  under  twenty-one,  and  A. 
shortly  afterwards,  also  under 
twenty -one,  and  both  without 
issue.  Held,  that  the  [moiety  of 
the]  share  of  B.  vested  absolutely 
in  A.  and  on  her  death  did  not  sur- 
vive to  M  ,  but  went  to  her  personal 
representatives.  Masderfs  Estate, 

428 

3.  On  the  trial  of  an  issue  devisavit 
vel  non,  evidence  of  declarations  of 
the  testator  denoting  angry  and  hos- 
tile feelings  towards  the  principal 
legatees,  made  some  months  before 
the  execution  of  the  will  and  when 
he  was  in  a  state  of  excitement, 
was  held  not  to  be  admissible  to 
impeach  the  will  :  and  it  was  held 
that  evidence  of  his  having  in  a 
former  will  given  directions  respect- 
ing the  laying  out  of  a  portion 
of  his  farm  for  a  burying-ground, 
and  the  erecting  of  a  house  in  the 
burying-ground,  was  not  admis- 
sible as  a  proof  of  insanity  at  the 
date  of  the  will  in  question.  Each- 
line  v.  Clark,  3 16 

And  see  FEME  COVERT,  2  LIMITA- 
TIONS, 1. 

WITNESS. 

See  ARBITRATION,  5,  6.  BILLS  OF 
EXCHANGE,  6.  CORPORATION,  2. 
EVIDENCE,  1,  3. 
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